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MAHOMED  ALTAF  ALI  KHAN 

versus 

AHMED  BUKSH  and  Others. 

J.c* 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE,  NORTH-  1876 

WESTERN  PROVINCES.  ,  *-^ 

Jan,   I 1 . 

Mahotnedan  Law^^Testamentary  disposition  in  a  Wajib-ul-urz— C?r<i/  evidence 
to  explain  the  terms  of  such  disposition. 

Their  Lordships  gave  effect  in  the  case  of  a  Mahomedan  to  the  words  of 
demise  contained  in  the  wajib'Ul-urz  of  a  village,  where  it  was  admitted  that 
by  the  Mahomedan  Law  no  writing  was  required  to  make  a  will  valid  and  no 
particular  form  even  of  verbal  declaration  was  necessary  as  long  as  the 
intention  of  the  testator  was  sufficiently  ascertained. 

Their  Lords*hips  held  that  the  general  words  of  demise  contained  in  the 
«;a;V^-«/-»f2r  of  a  village  were  not  limited  to  the  testamentary  disposition  of 
that  village  only,  but  by  them  was  devised  the  whole  of  the  property,  there 
being  also  verbal  evidence  to  the  effect  that  the  testator  did  express  an 
intention  that  the  whole  of  the  property  should  be  devised  by  the  will. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  for  the  North- Western  Provinces.     The 

•  Present:— Sir  James  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 
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1876 

Mahomed 

Altaf  Ali 

Khan 

V. 

Ahmed 

BUKSH. 


facts  of  the  case  will    sufficiently    appear   from   the  judgraont  of 
their  Lordships  which  was  delivered  by 

Sir  Robert  Collier  :— The  point  in  this  case  is  a  very  short 
one.  The  plaintiffs  claimed  under  a  will  of  Musummat  Bunnoo 
Jan  who  is  admitted  on  both  sides  to  have  been  the  owner  of  the 
property  in  question  and  to  have  had  power  to  dispose  of  it  by  will. 
The  defendant's  claim  was  simply  that  of  possession. 

It  is  admitted  that  by  the  Mahomedan  Law  no  writing  is  re- 
quired to  make  a  will  valid,  and  no  particular  form  even  of  verbal 
declaration  is  necessary  as  long  as  the  intention  of  the  testator  is 
sufficiently  ascertained.     In  the  first  place,  the    plaintiffs  put  in  a 
certain  power  of  attorney  executed  by  the  testatrix  to  one  Kishoon 
Lall,  to  make  what  is  called  a  wajih-ul-urz,  and   this  document  is 
to  this  effect :  that  a  new  settlement  having  been  made  of  the  pro- 
perty, this  lady  made  her  appearance  in  respect   of  one  mouzah 
Ismaeelpore,  and  she  directed  a  n^ajib-ul-itrz  to  be  made  in  res- 
pect of  that  mouzah.  But  then  she  goes  on  to  say,  the  wajib-ul-nrz 
is  to  contain  an  alienatory  clause  to  the  effect :    "  After  my  demise 
Ahmed  Buksh  shall  be  the  proprietor  of  one  moiety  of  my  property, 
and   Musummat  Najmoonnissa,  my   adopted   daughter,   the  pro- 
prietress of  the  other  moiety."     Now  it  was  contended  that  al- 
though these  words  of  demise  in  themselves  extended  to  the  whole 
of  the  property  of  the  testatrix,  still  the  scope  of  this  document 
must  be  limited  to  mouzah  Ismaeelpore,  to  which  in  the  beginning, 
it  particularly  refers,  and  if  this  document  stood  alone,  there  might 
possibly  have  been  some  questioa  on  this    subject.     But  there  was 
also  verbal  evidence  to  the  effect  that  the   testatrix  did  express  an 
intention  that  the  whole  of  her  property  should  be  devised  by  will 
to  the  plaintiffs,   and   as  far  as   their   Lordships  understand  the 
judgment  of  the   Judge   of  the   Subordinate   Court,   that  Judge 
appears  to  have   believed   the  evidence,   because  he  came  to  the 
conclusion  that  it  was  the   intention  of  the  lady  to  give  the  whole 
of  her  property,  though  he  thinks  she  has  not  carried  that  inten- 
tion into  effect.  Accordingly  his  judgment  was,  that  her  testamen- 
tary disposition  only  took  effect  with   respect  to  mouzah   Ismaeel- 
pore.    That   decision  was  reversed   by  the    High  Court,  on  the 
ground  that  it  appeared  from  the  evidence  in  the  case  generally, 
consisting  partly  of  this  document  and  partly  of  verbal  evidence 
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which   seems  to  have   been  credible,  that   the  lady   intended   to 
devise  the  whole  of  her  property  to  the   plaintiffs. 

Their  Lordships  are  of  opinion  that  the  High  Court  was  right 
in  that  conclusion,  and  they  will  therefore  humbly  advise  Her 
Majesty  to  confirm  the  judgment  of  the  High  Court,  and  to  dis- 
miss the  appeal  with  costs. 

Appeal  dismissed. 
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SARAT  SUNDARI  DEBYA  and  Another 

versus 

SOORjrAKANT  ACHARJYA  and  Another. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 
WILLIAM  IN   BENGAL. 

Land,  Re-formation  of— Right  of  the  Original  owner— Alluvial— Accretion, 

The  land  which  could  be  identified  as  a  re-formation  on  the  site  of  the 
original  plot  would  belong  to  the  person  who  owned  the  plot  originally,  and 
he  is  entitled  to  defend  his  possession  against  a  party  who  sets  up  against 
him  the  law  of  gradual  accretion. 

Mussamat  Imam  Bandi  v.  Hur  Govind  Ghose  t   followed. 

Lopes  V.  Muddun  Mohan  Thakoor**  followed. 

Romanath  Tagore  v.  Chundemarain***    approved. 

Katiermonee  v,  Mon  MohoneeV^    disapproved. 

Held  upon  the  facts  found  in  the  case  that  the  land  claimed  was  not 
an  "accretion"  in  the  proper  sense  of  the  term. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts  of 
the  case  will  appear  sufficiently  from  the  judgment  of  their  Lord- 
ships which  was  delivered  by 

Sir  Jabies  Colvile: — In  this  case  the  respondents  were 
plaintiffs,  and  they  sought  to  recover  from  the  appellants,  who 
were  defendants,  possession  of  certain  chur  land  thrown  up  by 
the  river  Jamoona,  which  we  may  take  to  be   accurately  described 

•  Present:— Sir  James  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £.  Smith 
and  Sir  Robert  P.  Collier. 
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upon  the  Ameen's  map,  and  to  be  that  which  has  been  through- 
out the  proceedings  called  "  0. "  The  title  which  the  plaintiffs 
sought  to  establish  was  that  this  land  had,  in  consequence  of 
the  recession  of  the  river  Jamoona,  and  by  gradual  accretion, 
become  part  of  the  village  of  Juggutpoora,  which  forms  part  of 
his  zemindari. 

The  former  history  of  the  land  appears  to  be  this.  Sometime 
before  1851  or  1852,  a  certain  chur,  which  the  defendants  say  was 
upon  the  same  site  as  the  existing  "  C,"  was  thrown  up  by  the 
river.  We  may  call  this  the  original  "  0.''  Of  the  anterior  history 
of  the  site  there  is  not  much  evidence  ;  but  it  is  certainly  probable 
that  the  river,  which  seems  to  be  of  a  peculiarly  unruly  character, 
had  formerly  diluviated  the  lands  of  the  defendants,  and  that  the 
original  "  0  "  was  a  re-formation  upon  what  had  previously  been 
their  land.  But,  however  that  may  be,  it  is  perfectly  clear  that 
in  the  thakbust  proceedings  of  1852  or  1853  this  original  "C" 
was  treated  as  the  land  of  the  defendants,  and  was  designated 
Mouzah  Soosooa.  It  further  appears  that  these  proceedings  did 
not  take  place  behind  the  back  of  those  whom  the  present  plain- 
tiffs represent,  but  that  there  was  an  application  and  a  proceeding 
before  the  Collector  for  the  rectification  of  the  boundary  of  this 
Mouzah  Soosooa  as  at  first  demarcated.  That  proceeding  is  set 
forth  at  page  68  of  the  record ;  and  looking  at  it  and  at  the  map, 
their  Lordships  conceive  that  at  that  angle  in  the  thakbust  map 
of  Mouzah  Soosooa  which  lies  between  Nos.  35  and  37,  the  thak- 
bust officers  had  originally  included  a  certain  small  chur  in  the 
mouzah,  and  that  upon  an  application  to  the  Collector,  both  par- 
ties being  present  before  him,  the  boundary  was  rectified  by  giving 
that  small  chur  to  Juggutpoora,  and  making  the  coloured  river, 
as  it  now  stands,  form  the  eastern  boundary  of  Mouzah  Soosooa, 
from  No.  35  to  No.  49. 

Now,  can  it  be  doubted  that  if  this  original  "  C"  had  never 
been  submerged  again,  the  defendants  would  have  had  a  perfectly 
good  title  to  it  as  against  the  plaintiflF,  and  probably  as  against 
all  the  world  ?  It,  however,  appears  that  the  river  after  travel- 
ling to  the  east,  travelled  back  again  to  the  west,  diluviating  the 
original  **  C,*'  and  then   dividing  at  one  point  into  two  channels, 
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threw  up  the  chiirs  which  arc  marked  in  the  map  as"  A  *'  and  "B," 
that  some  little  time  afterwards  the  existing  *'  C"  appeared,  that 
the  defendants  took  possession  of  it,  and  have  ever  since  heen  in 
possession.  This  must  have  taken  place  some  time  between  1861 
and  1865  ;  for  ia  the  latter  year  the  defendants  claimed  *'  A  "  and 
"B,"  treating  them  as  an  accretion  to  "C,"  but  failed  in  that  suit. 
There  was  at  that  time,  as  clearly  appears  from  the  final  judgment 
of  the  High  Court,  a  definite  channel,  though  not  the  main  channel 
of  the  river,  between  "C"  and  "A"  and"B''  which  formed  the 
eastern  boundary  of"  C  and  the  western  boundary  of"  B."  The 
result  of  that  suit  was  that  "  A  "  and  **  B  "  fell  to  Juggutpoora  ; 
and  nothing  more  was  done  till  the  year  1870,  the  defendants 
remaiuing  in  possession  of  "  C." 

One  point  taken  by  Mr.  Bompaa  is  that  the  defendantg  never 
acquired  a  permanent  title  to  the  original  "  C  ; "  or  at  all  events 
that  when  that  chur  was  again  washed  away  by  the  river,  it  fell 
into  the  domain  of  the  Crown  or  State  ;  and  therefore  that  the 
defendants  cannot  claim  the  existing  **  C  "  as  a  re-formation  on 
their  land  ;  but  th<it  the  title  to  it  must  be  determined  by  the  law 
of  gradual  accretion.  Their  Lordships  cannot  accede  to  this 
argument.  They  conceive  that  if  the  existing  "C  "  can  be  identi- 
fied as  a  re-formation  on  the  site  of  the  original  **  C  *'  that  was 
demarcated  as  Mouzah  Soosooa  in  1852,  the  general  law  must 
prevail.  It  is  well  known  that  as  to  that  general  law  there  has 
been  some  doubt  and  confusion  in  the  Courts  of  India ;  and 
that  notwithstanding  the  decision  of  this  Board  in  the  case 
of  Mussammat  Imam  Bandi  v.  Hurgovind  Ghose*  the  Indian 
decisions  have  been  conflicting  upon  this  point, — the  right 
principle  having  been  laid  down  by  a  Full  Bench  of  the  High 
Court  presided  over  by  Sir  Barnes  Peacock,  although  subsequent- 
ly disaffirmed  by  another  Full  Bench  of  the  same  Court.  Until 
the  law  was  finally  set  right  by  this  Committee,  it  cannot  be 
said  to  have  been  well  settled  in  the  Courts  of  India,  and 
there  are  traces  of  this  uncertainty  and  confusion  in  the  earlier 
proceedings  set  out  in  the  present  record.  It  is  now,  however, 
admitted  that  the  case   of  Lopes  v.   Muddun  Mohan   Thahoor,'\ 
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and  the  subsequent  decisions  of  this  Board  must  govern  the 
present  question,  so  that  even  if  the  present  defendants  were 
plaintiflfs  in  the  cause,  and  could  make  out  that  the  land  claimed 
was  a  re-formation  upon  land  which  belonged  to  them,  they  would 
be  entitled  to  recover  it  from  a  party  in  possession. 

A  fortiori  they  are   entitled  to  defend  their  possession  against 
a  party  who  sets  up  against  them  the  law  of  gradual  accretion. 

The  case  seems  to  have  been  very  well  tried  in  the  Court  of 
first  instance,  and  the  facts  came  out  much  more  clearly  than  in 
these  chur  cases  they  generally  do.  The  Ameen  who  made  the 
local  investigation  came  to  the  conclusion,  upon  grounds  which 
appear  to  their  Lordships  to  be  satisfactory,  that  this  new  "  C ', 
was  a  re-formation  upon  the  site  of  the  original  **  C ; "  and  the 
Zillah  Court,  acting  upon  that,  dismissed  the  suit,  making  a  dec- 
ree in  favor  of  the  defendants.  The  cause  then  went  to  the  High 
Court,  and  that  Court,  throwing  some  discredit  on  the  report  of 
the  Ameen,  came  to  the  conclusion,  that  by  gradual  and  imper- 
ceptible accretion,  and  by  virtue  of  the  law  relating  to  such  accre- 
tion, "  C*'  had  become  an  adjunct  to  Juggutpoora.  To  their  Lord- 
ships it  appears  that  nothing  which  is  said  in  the  judgment  of  the 
High  Court  substantially  afifects  the  credit  due  to  the  report  of 
the  Ameen;  and  they  think  that  in  cases  of  this  kind  it  is  always 
desirable,  if  possible,  to  give  effect  to  the  local,  investigation  made 
by  an  experienced  officer  upon  a  view  of  the  place.  One  material 
finding  of  the  Ameen  is  this :  he  was  asked  to  say  "  whether  it  was 
true  that  when  the  chur,  now  the  land  in  dispute,  formed,  there 
were  deep  and  flowing  sotas  of  the  river,  Jamoona,  both  on  the 
east  and  west  of  it;"  and  he  finds  that  while  there  was 
deep  water  flowing  on  the  east  and  west  of  the  disputed  land, 
the  disputed  land  began  to  form,  as  has  been  mentioned 
above. 

In  the  teeth  of  this  finding  it  is  difficult,  if  not  impossible,  to 
say  that  the  existing  "C"  was  an  accretion,  in  the  proper  sense  of 
the  term,  to  "B."  And  on  the  other  hand,  the  investigation  of  the 
Ameen,  and  the  measurements  which  he  made,  seem  clearly  to  es- 
tablish that  the  greater  portion  of  the  land  in  question  has  re- 
formed upon  a  site  capable  of  being  identified  as  the  site  of  the 
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Mouzah  Soosooa,  which  was  the  subject  of  the  thakbufct  proceed- 
ings in  1852. 

In  these  circumstances  their  Lordships  think  that  the  judg- 
ment of  the  Lower  Court  was  the  right  judgment,  and  they  must 
humbly  advise  Her  Majesty  to  reverse  the  judgment  of  the  High 
Court,  and  in  lieu  thereof  to  make  an  order  dismissing  the  appeal 
to  the  High  Court,  with  costs  in  that  Court,  and  affirming  the 
judgment  of  the  Zillah  Court.  The  appellants  must  also  have  the 
costs  of  this  appeal. 

Appeal  decreed. 
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BISHESWARI  DEBYA 

versus 

GOVIND  PERSAD  TEWARI  and  Others. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

Benami  Transaction— Contract— Brectch  of  covenant— Cause  of  action. 

There  is  no  authority  for  the  general  proposition  that  because  the  trans- 
action of  sale  was  entered  into  with  a  banamidar  therefore  all  the  covenants 
which  he  made  in  the  transaction  are  binding  upon  the  true  owners  of  the 
property.  The  question  in  all  these  cases  is  with  whom  the  contract  was 
made.  Cases  may  be  supposed  where  the  contract  may  be  intended  to  be 
made,  and  may  be,  in  fact,  made  with  the  nominal  party  only ;  but  on  the 
other  hand  there  may  be  cases  where  the  contract  may  be  with  the  real  parties 
and  when  the  persons  are  interested  on  the  one  side  in  the  estate,  and  on 
the  other  in  the  money  to  be  received  for  the  estate,  the  parties  who  are  so 
beneficially  interested  on  either  side  are  those  between  whom  it  may  be 
expected  thatjhe  contract  would  actually  be. 

Held  in  a  suit  for  damages  against  a  widow  and  her  sons  for  the  breach  of 
a  covenant  contained  in  a  sale  deed  executed  by  the  widow  only  on  the 
allegations  that  the  sons  were  the  real  owners  and  vendors  who  actually  received 
the  purchase  money  and  the  widow  was  only  a  benamidar,  that  the  plaint 
disclosed  a  cause  of  action  against  the  sons  also,  and  the  parties  were 
entitled  to  an  adjudication  of  the  question  whether  the  contract  was  really 
entered  into  by  the  mother  as  the  agent  and  on  behalf  of  the  sons  and  by 
their  authority.  If  the  plaintiff  knowing  the  facts  really  did  elect  to  treat  the 
widow  as  the  sole  contracting  party,  then  the  plaintiff  will  fail. 

*PRESENT:-Sir  James  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 
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J.  C.  This  was  an  appeal  against  the  judgment   and  decree   of  the 

"J76  High  Court  of  Judicature  at  Fort  William   in  Bengal.     The  facts 

BisHEswARi    of  the   case  are  fully   set  out  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Montague  E.  Smith  : — Their  Lordships  think,  differing 
from  the  opinion  of  the  High  Court,  that  there  ought  to  be  a 
remand  of  the  whole  cause,  and  against  all  the  defendants,  for  trial 
to  the  Civil  Judge.  Both  the  Courts  below  have  given  judgment 
upon  the  plaint,  and  the  instrument  of  sale  referred  to  in  the  plaint, 
without  any  evidence  having  been  gone  into.  The  Civil  Judge 
was  of  opinion  that  upon  these  documents  no  cause  of  action  was 
shown  against  any  of  the  defendants.  The  High  Court  thought  he 
was  wrong  in  that  view  so  far  as  regards  one  of  the  defendants,  the 
fourth,  but  held  that  there  was  no  cause  of  action  against  the  first, 
second  and  third  defendants,  who  are  the  sons  of  the  fourth. 

The  facts  which  appear  upon  the  allegations  in  the  plaint  are 
to  this  effect,  that  the  three  first  defendants,  with  a  brother  who 
has  since  died,  purchased  a  property  called  lot  Chagram,  a  putnee 
mahal  in  pergunnah  Khond  Ghose,  from  Nand  Kishore  Dass,  the 
former  Mohunt  of  the  Rajgunge  Akhara ;  that  having  failed  to  pay 
the  rent  to  the  zemindar,  lot  Chagram  was  sold,  and  was  first  pur- 
chased for  Rs.  22,000  by  the  three  sons,  the  three  first  defendants, 
as  sebaits  of  Iswar  Qopal  Jeo  Thakoor ;  that  subsequently  they 
presented  a  petition  praying  that  the  name  of  their  mother, 
Champa  Koomari,  the  defendant  No.  4,  might  be  inserted  as  pur- 
chaser in  the  place  of  their  names,  and  that  the  Collector,  in  com- 
pliance with  their  petition,  entered  her  name  as  the  purchaser. 
But  the  plaint  states  that  the  consideration  money  was  paid  out  of 
the  funds  of  the  defendants,  the  sons.  Then  the  plaint  goes  on  to 
allege  the  sale  to  the  plaintiff,  which  it  states  in  this  way  :  **  Sub- 
sequently on  their  being  desirous  of  selling  the  aforesaid  lot  Chagram 
I  consented  to  purchase  it,  as  they  (defendants  Nos.  1  to  3)  were 
at  that  time  indebted  to  me  in  a  considerable  amount,  and  agreed 
to  allow  a  deduction  in  the  consideration  money  in  part  satisfaction 
of  their  debt  referred  to ;  accordingly — then  comes  what  is  really 
the  most  material  allegation  in  the  plaint — "on  the  9th  of  Assar 
1276  they  caused  a  kdbala  to  be  executed  by  the  auction  purchas- 
er, i.  e.,  defendant   No.  4,   for  a   consideration   of  Rs.  22,200,  and 
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the  defendants  Nos.  1  to  3,  being  the  real  owners,  became  wit- 
nesses to  the  deed."  The  plaint  then  refers  to  a  stipulation,  for 
the  breach  of  which  the  action  ia  brought,  which  will  be  re- 
ferred to  presently.  It  then  goes  on  to  show  how  the  considera- 
tion money  was  arranged.  '*  A  sum  of  Rs.  12,672  was  deducted 
both  on  account  of  principal  and  interest,  in  part  satisfaction  of 
the  debt  which  the  defendants  Nos.  1  to  8  owed  to  me  on  the 
bonds  they  had  executed  in  my  favor ;  and  one  of  the  bonds  was 
returned  to  them ;  Rs.  3,950  was  deducted  in  part  liquidation  of 
the  money  they  owed  me  on  mortgage  of  certain  personalties 
which,  in  proportion  to  the  said  payment,  they  took  back,  and  the 
balance,  i.  tf.,  Rs.  5,577-8,  they  have  received  in  (currency)  notes 
and  in  ready  money."  The  three  sons  received  the  whole  of  the 
consideration,  they  were  released  frcm  large  debts,  and  received 
the  balance  in  money.  This  is  the  mode  in  which  the  contract 
is  stated.  The  contract  of  sale  itself  is  set  out  at  page  11  of 
the  Record,  and  no  doubt  it  appears  to  be  a  contract  entered 
into  by  the  mother  (Champa)  with  the  plaintiff.  But  that  is 
perfectly  consistent  with  her  being  benameedar,  and  perfectly 
consistent  with  all  the  allegations  in  the  plaint,  that  the 
sons  caused  her  to  enter  into  it  on  their  behalf,  they  being 
the  real  vendors,  and  they  being  the  persons  who  actually 
received  the  purchase-money,  which  in  a  given  event  was  to  be 
returned. 

The  action  is  brought  for  a  breach  of  this  provision  in  the 
instrument  of  sale :  "  If  any  one  making  any  objection  to  the  sale 
by  me  of  the  said  mahal  give  you  trouble  in  any  way,  then  I  will 
put  matters  straight.  If  I  fail  to  do  so  I  will  return  the  considera- 
tion money.  If  I  do  not  return  it  you  will  realise  it  by  means 
of  a  suit"— that  clause  providing  that  in  the  event  of  disturbance, 
and  the  matter  not  being  put  straight,  the  purchase-money  should 
be  refunded.  The  breach  alleged  in  the  plaint  is  that  after  the 
plaintiff  had  held  possession  of  the  mahal  as  the  proprietor  there- 
of,  "  the  Collector  of  Burdwan,  whom  the  High  Court  appointed 
in  the  month  of  Kartick,  1277,  as  the  receiver  of  the  estates  be- 
longing to  the  Rajgunge  Akhara,  ousted  me  in  his  capacity  of  re- 
ceiver from  the  above  mahal,  when  I  made  an  application  to  the 
High  CJourt,  seeking  to  have  the  estate  released  ;  but  the  High 
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'876  either  to  release   the  estate  or  refund  the   consideration  money  as 

BisHEswARi  stipulated  in  the  kohala.     They  said    that   they  would   have   the 

^^  matter  settled,  but  have  neglected  to  do  so/' 

GOVIND 

Persad.  The  Civil  Judge  upon  this  plaint,  and  upon   this  instrument  of 

sale,  held  that  there  was  no  cause  of  action  against  anybody,  ap- 
parently on  the  ground  that  this  stipulation  in  the  bill  of  sale  was 
not  intended  to  provide  against  a  general  defect  of  title,  but  only 
against  objections  arising  from  the  personal  status  of  the  brnamee- 
dar,  the  mother,  as  a  Hindoo  widow.  The  High  Court  thought 
this  view  was  erroneous,  and  their  Lordships  entirely  agree  with 
the  High  Court  in  the  opinion  that  there  is  a  question  to  be  tried, 
via.,  whether  there  has  been  the  ouster  and  disturbance  alleged, 
and  whether  under  the  circumstances  they  constitute  a  breach  of 
the  contract.  This  is  a  question  depending  on  the  evidence,  and 
the  High  Court  properly  remanded  the  cause  to  the  Civil  Judge 
to  try  it.  But,  having  made  this  remand,  they  decided  that  the 
contract  was  one  which  bound  the  mother  only,  and  that  the  sons 
not  being  bound  by  it,  the  suit  ought  to  stand  dismissed  against 
them. 

Their  Lordships  have  some  difficulty  in  perceiving  the  exact 
grounds  upon  which  the  High  Court  have  come  to  this  conclusion. 
Mr.  Justice  Mark  by  seems  to  admit  that  there  may  be  circums- 
tances under  which  the  real  parties  may  be  bound,  although  the 
contract  is  entered  into  nominally  with  the  benameedar.  But  he 
says  : — "  It  is  contended  before  us  that  because  Champa  Koomari 
was  only  what  is  called  a  benameedar,  that  therefore  all  the  cove- 
nants which  she  made  in  this  transaction  are  binding  upon  the  tru« 
owners  of  the  property.  But  no  authority  for  that  very  general 
proposition  is  produced  before  us,  and  I  certainly  do  not  feel  in- 
clined or  authorised  to  lay  down  any  such  proposition. "  Their 
Lordships  agree  with  Mr.  Justice  Markby  that  no  such  general 
proposition  can  be  laid  down.  The  question  in  all  these  cases  is 
with  whom  the  contract  was  made.  Cases  may  be  supposed 
where  the  contract  may  be  intended  to  be  made,  and  may  be,  in 
fact,  made  with  the  nominal  party  only ;  but,  on  the  other  hand, 
there  may  be  cases  where  the  contract  is  with  the  real  parties,  and 
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probably  in  the  greater  number  will  be  found  that  the  contract 
is  so  made ;  and  when  persons  are  interested  on  the  one  side  in 
the  estate,  and  on  the  other  in  the  money  to  be  received  for  the 
estate,  the  parties  who  are  so  beneficially  interested  on  either  side 
are  those  between  whom  it  may  be  expected  that  the  contract 
would  actually  be.  Mr.  Justice  Markby  says  at  the  end  of  his 
judgment,  "  Whether  the  male  defendants  would  have  been  liable 
had  the  plaintiffs  case  been  that  their  names  were  not  disclosed 
in  the  transaction,  although  they  were  the  real  vendors,  it  is  not  ne- 
cessary to  determine.  I  think  it  must  be  taken  upon  this  plaint  that 
the  plaintiff,  knowing  the  circumstances,  has  elected  to  deal  with 
the  female  defendant  on  the  footing  that  she  is  the  owner."  Their 
Lordships  think  that  the  learned  Judge  has  taken  a  mistaken  view 
of  the  plaint,  because,  so  far  from  its  appearing  upon  the  plaint 
(whatever  may  hereafter  appear  upon  the  evidence),  that  the  plain- 
tiff had  elected  to  deal  with  the  female  defendant,  the  allegations 
all  point  the  other  way ;  the  allegations  are  that  the  sons  caused 
the  contract  to  be  made,  and  the  plaint  throughout  treats  the 
mother  as  the  mere  instrument,  and  the  sons  as  the  parties  enter- 
ing into  the  contract. 

The  question,  therefore,  to  be  tried  on  this  point  will  be,  whe- 
ther this  contract  was  really  entered  into  by  the  mother  as  the 
agent  and  on  behalf  of  the  three  sons  and  by  their  authority.  If  it 
should  appear  from  all  the  circumstances  that  the  plaintiff,  know- 
ing the  facts,  really  did  elect  to  treat  the  mother  as  the  sole  con- 
tracting party,  then  the  plaintiff  will  fail. 

Mr.  Forsyth  in  his  argument  contended  that  although  it  might 
be  true  that  the  mother  was  the  agent  m  making  the  sale,  she  must 
be  deemed  so  by  the  principal  in  entering  into  this  particular  ins- 
trument. Their  Lordships  think  that  upon  the  face  of  this  plaint 
there  is  no  foundation  for  such  a  distinction.  This  is  not  a  case 
where  an  authority  is  given  to  an  agent  to  sell,  and  the  agent  ex- 
ceeds his  authority  by  entering  into  a  particular  stipulation  ;  be- 
cause not  only  is  it  averred  in  the  plaint  (of  course  that  is  to  be 
proved)  that  the  sons  caused  their  mother  to  sell  this  property, 
but  also  that  they  assented  to  the  intrument  of  sale  by  becoming 
attesting  witnesses  to  it.     If  that  should  turn  out  to  be  the  case 
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when  the  evidence  is  given,  it  would  appear  that  they  authorised 
not  only  the  sale  itself,  but  a  sale  in  the  very  terms  of  the  kobala 
which   the   mother  executed. 

Their  Lordships  give  no  opinion  whatever  on  the  case  upon 
the  merits.  They  desire  to  say  no  more  than  this,  that  upon  the 
plaint  and  the  allegations  found  in  it,  they  think  that  the  plaintiff 
has  disclosed  what  may  be  a  cause  of  action  against  all  the  defend- 
ants. Whether  or  not  she  proves  her  case  at  the  trial  is  a  totally 
diflferent  question,  upon  which  no  opinion  can  now  be  given. 

In  the  result,  therefore,  their  Lordships  will  humbly  advise  Her 
Majesty  to  direct  that  the  decree  of  the  High  Court  be  varied,  by 
ordering  that  the  cause  be  remanded  as  against  all  the  defendants. 

Their  Lordships  see  no  reason  why  the  ordinary  rule  as  to 
costs  should  not  prevail  in  this  case.  The  plaintiflF  will,  therefore, 
have  the  costs  of  this  appeal,  and  of  the  appeal  to  the  High  CJourt ; 
and  their  Lordships  will  direct  that  the  costs  of  this  appeal  be  taxed 
by  the  Registrar,  and  that  these  costs  and  the  costs  gf  the  appeal  to 
the  High  Court  be  the  plaintiff  s  cost  in  the  cause  in  any  event. 

Cauu  Remanded. 
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GIRDHARI   SINGH 

versus 

HURDEO  NARAIN  SAHOO. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

SaU  in  execution  of  a  decree— Inadequacy  of  pf  ice— Material  irregularity-^ 
Review— Act  VIIIofi?>s%  Sees.  249, 256,  257,  376,  n^.— Waiver  of  objections  by 
judgment-debtor— High  Courts  Act,  Sec.  is—Form  of  order  under  section  15  of 
the  High  Courts  Act— Confirmation  of  sale. 

Under  section  256  of  Act  VIII  of  1859,  the  judgment-debtor  is  bound  to 
•how  that  some  material  irregularity  in  publishing  or  conducting  the  sale  has 
taken  place,  and  that  he  has  sustained  substantial  injury  by  reason  thereof. 


^Present  :— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 
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Inadequacy  of  price  is  in  itself  no  ground  for  refusing  to  confirm  the  sale*  J*  C. 

Omission  to  mention  correctly  the  revenue  assessed  on  the  estate  to  be  |^7o 

sold  in  execution  of  a  decree  is  a  material  irregularity  in  publishing  the  sale,  Girdhari 

and  on  proof  of  actual  damage  by  reason  of  the  said  irregularity  it  will,  in  an  Singh 

ordinary  case,  be  a  sufficient  ground  for  setting  aside  the  confirmation  of  sale.  Hurdeo  Na- 

When  disallowing  objections  to  the  sale  held  in  execution  of  a  decree,  ^^^  Sahoo 
under  section  257  of  Act  VIII  of  1859,  the  Court  should  make  an  order  confirm- 
ing the  sale. 

Section  376  of  Act  VI 1 1  of  1859,  relates  merely  to  decrees  and  not  to  orders. 

Before  admitting  a  review  of  judgment  under  section  376  of  Act  VIII  of 
1859,  the  opposite  party  must  be  given  an  opportunity  to  show  cause  against  a 
review  of  judgment  prayed  for. 

Where  a  review  of  an  order  was  granted  by  the  Court  of  first  instance 
without  notice  to  the  opposite  party,  and  an  application  was  made  to  the  High 
Court  under  section  15  of  the  Charter  (24  and  25  Vic.  Cap.  104),  the  High  Court 
did  not  merely  treat  the  judgment  of  the  Court  of  first  instance  upon  that  review 
as  a  nullity,  but  they  entered  into  the  merits  of  the  case,  and  treated  the  case  in 
their  decision  as  if  the  Court  of  first  instance  had  given  its  decision  on  the 
merits  and  there  was  an  appeal  against  it.  Their  Lordships  of  the  Privy 
Council  also  dealt  with  the  case  in  the  same  way. 

The  form  of  the  order  of  a  High  Court  in  exercising  powers  under  section 
15  of  the  Charter  (24  and  25  Vic.  Cap.  5)  should  be  to  order  the  Subordinate 
Court  to  do  that  which  it  ought  to  have  done. 

Their  Lordships  also  held  that  the  application  of  the  judgment-debtor  for 
the  postponement  of  the  sale,  the  attachment  and  the  notification  of  sale  being 
maintained,  and  the  sale  having  been  postponed  to  a  future  date  without  the 
issue  of  a  second  notification  of  sale,  amounted  to  an  admission  on  his  part 
that  the  notification  was  correct  or  that  there  was  no  such  mistake  or  irregu- 
larity as  was  likely  to  mislead.  He  could  not,  therefore,  properly  take  objection 
to  the  notification  by  stating  that  there  was  an  error  in  it. 

This  was  an  appeal  from  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Calcutta.  The  facts  of  the  case  are  fully 
stated  in  the  judgment  of  their  Lordships  which  was  delivered  by 

Sir  Barnes  Peicock  : — In  the  present  case,  Girdhari  Singh,  the 
appellant,  was  the  judgment-debtor,  and  the  respondent,  Hurdeo 
Narain  Sahoo,  was  the  purchaser  at  a  sale  in  execution.  The  sale 
in  question  took  place  on  the  9th  September,  1872,  and  the  estate 
was  sold  to  the  respondent  for  the  sum  of  Rs.  65,000,  he  being 
the  highest  bidder  at  the  auction.  On  the  1st  October,  1872,  the 
judgment-debtor,  under  the  provisions  of  Act  VIII,  of  1859,  s.  256, 
made  objections  to  the  sale.  The  256th  section  says : ''  No  sale  of 
immoveable  property  shall  become  absolute   until  the  sale  has 
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J.  C.         been  confirmed  by  the   Court.     At  any  time  within  80  days  from 
J^         the  date  of  the   sale   application   may  be  made  to  the  Court  to 
GiRDHARi      set  aside  the   sale,  on  the  ground  of  any  material  irregularity   in 
V.  publishing   or   conducting   the  sale;   but    no    sale  shall   be   set 

RAIN  Sahoo"  ^side  on  the  ground  of  such  irregularity  unless  the  applicant 
shall  prove  to  the  satisfaction  of  the  Court  that  he  has  sustained 
substantial  injury  by  reason  of  such  irregularity."  The  judgment- 
debtor,  therefore,  under  this  section  was  bound  to  show  that  some 
material  irregularity  in  publishing  or  conducting  the  sale  had 
taken  place,  and  that  he  had  sustained  substantial  injury  by  rea- 
son thereof. 

One  of  the  objections  which  the  judgment-debtor  made  to  the 
sale  was,  that  the  attachment  purwannah  showed  "  the  amount 
of  the  decree  to  be  Rs.  51,677,  and  the  Government  revenue  of 
the  mouzah  sold  to  be  Rs.  8,146;  contrary  to  this  the  amount 
of  the  decree  has  been  specified  as  Rs.  54,000,  and  the  Govern- 
ment revenue  as  Rs,  3,000  in  the  sale  notification.  This  is  wrong 
and  contrary  to  the  real  facts."  Now,  instead  of  the  procla- 
mation stating  the  Government  revenue  to  be  Rs.  8,146,  it  stated  it 
to  be  Rs,  3, 146, the  irregularity  occasioned  being,  in  all  probability, 
the  substitution  of  the  figure  3  for  the  figure  8.  The  case  came  on 
to  be  heard  upon  the  petition  of  the  appellant  before  the  Subordi- 
nate Judge,  who  says,  '*  Whereas  there  is  no  reason  to  decide  the  sale 
to  be  irregular,  it  is  ordered  that  this  petition  be  rejected."  Having 
rejected  the  petition  and  treated  the  objections  as  insuflScient,  he 
ought  to  have  done  something  further ;  he  ought  to  have  proceeded 
under  s.  257  to  pass  an  order  confirming  the  sale.  That  section  says 
"  If  no  such  application  as  is  mentioned  in  the  last  preceding  section 
be  made,  or  if  such  application  be  made  and  the  objection  be  dis- 
allowed, the  Court  shall  pass  an  order  confirming  the  sale ;  and  in 
like  manner  if  such  application  is  made,  and  if  the  objection  be 
allowed,  the  Court  shall  pass  an  order  setting  aside  the  sale  for 
irregularity.  If  the  objection  be  allowed,  the  order  made  to  set 
aside  the  sale  shall  be  final ;  if  the  objection  be  disallowed,  the 
order  confirming  the  sale  shall  be  open  to  appeal."  If  the  Subor- 
dinate Judge  had  followed  the  directions  of  the  Act,  and  having 
disallowed  the  objections  had  made  an  order  for  confirmation,  that 
confirmation  would  have  been  appealable  to  the  High  Court.     But 
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the  Judge  not  having  made  an  order  of  confirmation,  the  judg-  JC. 

ment-debtor  applied  to  the  Subordinate  Judge  to  review  his  deci-  '^^6 

sion  under  s.  376  of  the  Code  of  Civil  Procedure.     That  Section      Girdhari 
speaks  merely  of  decrees,  and  not  of  orders.     But  even   admitting  v. 

that  a  review  of  judgment  in  this  case  could  have  taken  place,  the    r^n^ahoo" 

auction-purchaser  was  never  summoned.    He  had  no  opportunity  of  

showing  cause  against  a  review  of  j  udgment  Section  378  of  the  Act 
says :  "  Provided  that  no  review  of  judgment  shall  be  granted 
without  previous  notice  to  the  opposite  party  to  enable  him  to 
appear  and  be  heard  in  support  of  the  decree  of  which  a  review 
is  solicited."  The  order  passed  upon  the  review  was  this :  "  This 
petition  has  been  filed  anew  under  the  provisions  of  s.  376,  Act 
VIII  of  1859.  It  appears  that  the  judgment-debtor  has  put  in 
the  entire  amount  of  the  decree  Rs.  54,232- 2-1^  pie,  hence  there 
is  no  necessity  for  the  holder  to  get  the  sale  confirmed  ;"  the  word 
"  holder  "  meaning  the  decree-holder ;  but  he  says  nothing  as  to 
the  right  of  the  auction-purchaser  to  come  in  and  have  it  confirm- 
ed ;  he  says,  "  Hence  there  is  no  necessity  for  the  decree-holder 
to  get  the  sale  confirmed.  It  appears  that  the  sale  has  not  been 
as  yet  confirmed,  and  the  judgment-debtor  has  also  paid  the  inte- 
rest of  the  consideration  money  for  the  auction-purchase.  From 
these  facts  it  appears  that  the  judgment-debtor  has  really  sustain- 
ed a  great  loss  by  this  sale,  and  has  paid  the  decretal  amount,  to- 
gether with  the  interest  of  the  purchase-money.  The  property 
sold  is  the  ancestral  estate  of  the  judgment-debtor,  and  seems  to 
have  been  sold  at  an  inadequate  price ;  and  on  reference  to  the 
record  there  also  appears  to  be  some  mistake  in  the  account.  It 
IS  therefore  ordered  that  the  sale  be  set  aside,  that  the  decretal 
amount  paid  by  the  judgment-debtor  be  paid  to  the  decree-holder, 
that  the  purchase- money  paid  by  the  auction-purchaser  be  return- 
ed to  him,  and  that  the  interest  on  the  purchase-money  paid  by 
the  judgment-debtor  be  also  paid  to  him."  Upon  that  order 
being  made,  the  auction-purchaser  came  in  ;  and  on  the  11th 
November,  1872,  he  petitioned,  and  said,  "  1.  When  the  objections 
of  the  judgment-debtor  to  the  sale  were  disallowed,  my  right  for 
the  confirmation  of  the  sale  became  absolute  and  perfect.  Against 
that  order  only  an  appeal  could  be  preferred  to  the  High  Court. 
2.  The  order  rejecting  the  objections  in  respect  of  the  sale  cannot, 
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J'^*         under  the  provisions  of  s.  367,  Act  VIII  of  1859,  be  held  to  be  in 

U^  the  nature  of  a  decree,  hence  the  review  of  such  an  order  is  out  of 

GiRDHARi      the  jurisdiction  of  the  Court.     3.  If  for  the  sake  of  argument  it  be 

oINGH 

V.  granted  that  such  an  order  is  fit  to  be   reviewed,  it  was  neverthe- 

RAiN  Sahoo,  less  necessary  to  have  carried  out  the  entire  provision  of  the  law  in 
respect  of  review,  and  it  was  necessary  to  issue  a  notice  under  s. 
878,  Act  VIII  of  1859,  to  me,  the  petitioner,  and  it  was  proper  to 
hear  my  pleader's  arguments  regai'ding  the  disallowing  of  the  re- 
view. 4.  The  grounds  under  which  the  Court  has  set  aside  the 
sale  are  not  sufficient  according  to  law.  For  this  reason  I  beg  to 
file  this  petition,  and  pray  that  the  order  of  the  9th  November 
idem  being  set  aside,  the  sale  be  confirmed  and  a  certificate  of  sale 
be  granted  to  me."  Upon  that  the  Judge  refused  to  confirm  the 
sale  or  to  grant  the  certificate.  He  says,  "  In  the  notification  the 
sum  of  Rs.  3,146-11  has  been  specified  in  the  place  of  the  sum  of 
Rs.  8,146-11,"  Therefore  he  alludes  to  the  mistake  in  the  procla- 
mation which  he  had  already  overruled.  He  says,  **  There  is  no 
doubt  that  this  estate  has  been  sold  at  a  very  low  price,  for  Baboo 
Koonj  Lai,  the  gomashta  of  Baboo  Hurdeo  Narain,  the  auction- 
purchaser,  himself  admitted  to  me  that  the  estate  sold  by  auction 
is  leased  on  a^jumma  of  Rs.  18,000  or  19,000." 

The  sale  having  been  eflFected  at  a  low  price  would  in  itself  be 
no  ground  for  refusing  to  confirm  the  sale.  But  it  appears  that 
under  s.  249  of  Act  VIII  of  1 859,  it  was  necessary  to  state  correctly 
in  the  notification  of  the  sale  what  was  the  amount  of  the  Go- 
vernment revenue  assessed  upon  the  estate.  The  Subordinate 
Judge  having  refused,  under  his  order  of  the  11th  November,  1872, 
to  confirm  the  sale  or  to  grant  a  certificate  of  confirmation,  an 
application  was  made  to  the  High  Court,  not  by  way  of  appeal, 
but  under  the  provisions  of  the  24  and  25  Vic,  cap.  104,  s.  15,  which 
enacted  that "  Each  of  the  High  Courts  established  under  this 
Act  shall  have  superintendence  over  all  Courts  which  may  be  sub- 
ject to  its  appeallate  jurisdiction."  The  Subordinate  Judge  then 
having  refused  to  confirm  the  sale,  he  having  disallowed  the  objec- 
tions, it  was  competent  to  the  High  Court,  by  a  proceeding  in  the 
nature  of  a  mandamus,  to  order  the  Lower  Court  to'do  that  which 
it  ought  to  have  done,  namely,  having  rejected  the  objections  to 
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the  sale,  to  confirm  it ;  and  the  High  Court  proceeded  upon  that 
section,  and  made  the  order.  But  the  High  Court  did  not  merely 
treat  the  judgment  of  the  Subordinate  Judge  upon  the  application 
for  review  as  a  nullity  ;  they  entered  into  the  question  as  to  whe- 
ther the  objections  to  the  sale  were  valid  or  not  valid.  In  fact, 
they  treated  the  case  in  their  decision  as  if  the  Lower  Court  had 
actually  confirmed  the  sale,  and  there  had  been  an  appeal  to  them 
against  that  confirmation.  Their  Lordships  think  that  they 
may  look  at  the  case  now  in  the  way  in  which  the  Judges  looked 
at  it  then  to  see  whether  there  were  really  any  objections  to 
the  sale  which  would  have  been  a  ground  for  setting  aside  the 
confirmation  of  the  sale,  if  the  Subordinate  Judge,  when  he 
rejected  the  objections,  had  passed  an  order  confirming  it. 

Now,  the  only  material  objection  to  the  notification  of  the  sale 
was  that  to  which  allusion  has  already  been  made,  namely,  that 
the  suddcr  jumma  was  stated  to  be  Rs.  3,000  odd  instead  of  Rs. 
8,000  odd.  Section  249  directs  that  the  notification  of  the  sale 
shall  state  the  amount  for  the  recovery  of  which  the  sale  is 
ordered,  specifying  the  time  and  place  of  sale,  the  property  to  be 
sold,  and  the  reveaue  assessed  upon  the  estate.  Not  specifying  the 
amount  of  the  revenue  correctly  was  an  irregularity  for  which  the 
sale  might  have  been  set  aside,  provided  the  judgment-debtor  had 
satisfied  the  Court  that  he  had  sustained  a  substantial  injury  in  con- 
sequence of  it.  The  Subordinate  Judge  says,  that  in  the  notifica- 
tion the  sum  of  Rs.  3,146-11  was  specified  in  place  of  Rs.  8,146-11, 
and  that  there  is  no  doubt  that  the  estate  has  been  sold 
at  a  very  low  price.  The  High  Court  deals  with  that  objection. 
They  say,  *'What  are  the  alleged  irregularities?"  One  of  the 
objections  is  the  mistake  with  regard  to  the  Qovernment  revenue, 
which  was  payable  upon  the  estate.  Then  they  say :  "The  error 
as  to  the  svdder  jumnia  was,  if  an  error  at  all,  and  of  this  there  is 
no  evideuce,  an  error  iu  favor  of  the  judgment-debtor,  for  if  the 
mdder  jtcmma  was  quoted  at  a  lower  figure  in  the  proclamation 
than  the  recorded  sudder  jumma,  it  was  not  a  material  error 
likely  to  depreciate  the  bids,  but  rather  to  stimulate  the  bidders  at 
the  sale,  for  intending  purchasers  could  refer  to  the  totcji ;  more- 
over, this  objection  was  overruled  by  the  Subordinate  Judge." 
Their  Lordships  do  not  agree  in  this  reason  which  was  given  by 
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the  High  Court.    If  an  estate  is  said  to  be  held  at  a  certain  Qto* 
vernment  jurama,  the  auction-purchaser  may  not  know  what  the 
real  value  of  the  estate  is,  or  what  are  the  rents  which  are  receiv- 
able from  it.     He  may,  perhaps,  have  had  no  opportunity  before 
coming  into  the  auction  room  and  bidding,  to  refer  to  the  tovoji  ; 
if  the  Government  revenue  were  stated  to  be  much  less  than  it 
really  was,  he  would  suppose  that  the  estate  was  a  much  less 
valuable  one.     In  the  ordinary  mode  of  assessing  the  value  of 
estates  for  the  purpose  of  paying   stamp  duty  or  court  fees  upon 
the  institution  of  a  suit,  it  was  formerly  taken  that  three  times 
the  amount  of  the  Government  revenue  of  a  permanently  settled 
estate  was  a  fair  estimate  of  the  value  of  the  estate ;  but  that  was 
found  to  be  much  too  low;  and  in  the  Court  Fees  Act,  VII  of  1870, 
it  was  enacted  that  in  assessing  the  value  of  estates  for  the  pur- 
pose of  suits,  the  value  of  (.he  estates  should  be  taken  as  ten  times 
the  amount  of  the  Government  revenue  ;  and  in  those  cases  in 
which  there  was  no  Government  revenue,  that  15  years'  purchase 
of  the  actual  rents  should  be  treated  as  the  estimated  value  of  the 
estate.     Therefore  it   appears  to   their  Lordships  that  the  High 
Court  was  not  correct  in  holding  that  the  error  was  in  favor  of  the 
judgment-debtor;  they  think   that    the   error  might  have  been 
against   the  interest   of  the    judgment-debtor,    and  that  if  the 
sale   had  been   confirmed,   and  he   had  proved  that   he   had  sus- 
tained actual  damage  by  the  irregularity,  it  would,  in  an  ordinary 
case,  have  been  a  sufficient    ground  for  setting  aside  the  con- 
firmation upon  an  appeal  against  it. 

But  their  Lordships  must  look  to  another  portion  of  this  case. 
It  appears  at  page  21  of  the  Eecord  that  the  sale  was  fixed  for  the 
5th  of  August;  that  the  judgment-debtor  applied  to  the  Court  to 
postpone  the  sale,  and  stated  that  he  wished  to  raise  the  money, 
and  added  :  "  Under  such  circumstances  it  is  prayed  that  a  post- 
ponement of  one  month  be  granted,  the  attachment  and  the 
notification  of  sale  being  maintained.**  Now,  the  notification 
must  have  been  stuck  up  at  the  Court  House,  and  he  must  have 
had  an  opportunity  of  seeing  what  the  real  notification  was  ;  and 
if  there  was  a  clerical  error  in  inserting  Rs.  8,146-11  bs  the  Go- 
vernment revenue  instead  of  Rs.  8,146-11  he  ought  at  that  time  to 
have  made  objection  to  the  notification,  and  not  to  have  consented 
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to  allow  the  notification  to  remain  and  be  maintained  as  the 
notification  under  which  the  sale  was  to  take  place.  Upon  that 
petition  an  order  was  passed  which  was  as  follows  : ''  It  is  ordered 
that  the  postponement  be  granted  ;  that,  in  case  of  non-payment 
of  the  decretal  amount,  the  property  of  the  judgment-debtor  be 
sold,  without  the  issue  of  a  second  notification  of  sale,  on  the 
2nd  September  1872  ;  and  that  a  copy  of  the  notification  be  sus- 
pended in  a  conspicuous  place  of  the  Court  House."  So  that,  on 
the  application  of  the  judgment-debtor  himself,  the  sale  was  post- 
poned, he  agreeing  that  the  attachment  and  the  notification  of 
sale  should  be  maintained. 

Their  Lordships  think  that  the  judgment-debtor  could  not 
properly  take  objection  to  that  notification  by  stating  that  there 
was  an  error  in  it.  The  petition  amounted  to  an  admission  on  his 
part  that  the  notification  was  correct,  or  that  at  any  rate  there  was 
no  such  mistake  or  irregularity  as  would  be  likely  to  mislead. 
Under  these  circumstances  their  Lordships  think  that  the  High 
Court  was  right  in  ordering  the  confirmation  of  the  sale. 

But  it  is  said  that  the  High  Court  had  no  power  themselves  to 
confirm  the  sale.  Although  the  learned  Judges  in  their  judgment 
•ay,  "  We  reverse  the  order  of  the  Subordinate  Judge,  dated  the 
9th  November  1872,  and  confirm  the  sale;"  the  order  merely 
director  that  the  order  of  the  Lower  Court  be  reversed,  and  the 
sale  confirmed.  Their  Lordships  interpret  the  order  of  the  High 
Court  as  meaning  that  the  sale  be  confirmed  by  the  officer  who 
ought  to  confirm  it,  namely,  by  the  Subordinate  Judge,  who  ought 
to  have  confirmed  the  sale  when  he  disallowed  the  objections. 
That  is  the  mode  in  which  the  Subordinate  Judge  himself  inter- 
preted the  order  of  the  High  Court ;  for,  upon  the  order  being 
sent  to  him,  he  passed  an  order  confirming  the  sale. 

Their  Lordships  see  no  reason  to  interfere  with  the  order  of 
the  High  Court,  and  they  think  that  this  appeal  ought  to  be  dis- 
missed. The  case  must  take  the  usual  course,  and  the  appeal 
will  be  dismissed  with  costs. 

Appeal  dismissed. 
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J.  c*  LALA  SHAM  SOONDAR  LAL 

U^  terms 

^^>^'  SOORAJ  LAL  AND  Others. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT   FORT  WILLIAM  IN  BENGAL. 

Practice— Concuf  rent  findings  of  two  Courts— Decree  not  declaring  affhrnative' 
ly  the  relief  sought— -Appeal  to  the  Privy  Council— "Rta  judicata. 

There  was  no  exceptional  circumstance  to  take  this  appeal  out  of  the 
general  rule  acted  upon  by  the  Privy  Council,  that  where  there  are  concurrent 
judgments  of  two  Courts  below  on  a  question  of  fact,  their  Lordships  without 
such  circumstances  will  not  go  into  the  evidence  upon  which  the  Courts  have 
decided. 

Parties  appealing  upon  the  merits  ought  not  to  take  the  general  decree 
which  the  High  Court  may  have  given  without  asking  the  High  Court  to 
condescend  upon  the  details  of  it,  if  they  mean  to  object  that  the  general 
judgment  is  not  sufficient  to  found  the  proper  execution. 

During  the  pendency  of  the  suit,  a  third  person  intervened  alleging  a  right 
derived  from  the  plaintiflF  prior  to  the  institution  of  the  suit.  The  Court  of 
first  instance  dismissed  the  suit.  The  plaintiff  alone  appealed.  The  first 
Appellate  Court  reversed  the  decree  of  the  Court  of  first  instance,  but  its 
decree  did  not  specify  the  relief  sought.  This  decree  was  affirmed  by  the 
High  Court.  Throughout  these  proceedings  in  the  Appellate  Courts,  the  third 
party  did  not  intervene. 

Their  Lordships  observed  that  there  was  nothing  on  the  record  to  show 
that  the  third  party  had  established  his  right  or  to  conclude  any  question 
which  may  hereafter  arise  between  him  and  the  plaintiff;  although  it  may  be 
that  the  third  party,  not  having  appealed  and  not  having  taken  any  further  part 
in  the  suit,  may  be  barred  from  any  claim  against  the  defendant. 

As  to  the  form  of  the  decree  their  Lordships  observed  that  an  objection 
should  have  been  taken  before  the  High  Court  on  that  point  and  remanded  the 
cause  to  the  High  Court  with  directions  to  amend  their  decree  in  conformity 
with  their  judgment  by  declaring  affirmatively  what  the  plaintiff  was  entitled 
to  recover. 

This  was  an  appeal  from  the  decision  of  the  High  Court 
of  Judicature  at  Fort  William  in  Bengal.  The  facts  of  the 
case  are  sufficiently  stated  in  the  judgment  of  their  Lord- 
ships which  was  delivered  by 

*  Present -.—Sir  James  W,  Colvile,  Sir  Barnes  Peacock,  Sir  Montague 
E.  Smith,  aud  Sir  Robert  P.  Collier. 


INDIAN  APPEALS.  21 

Sir  Montague  E.  Smith  : — In   this  case  their  Lordships  think         J-  C. 
that  upon  the  merits  of  the  appeal  the  judgment  of  the  High  Court  !^^» 

must  be  affirmed.     The  question  upon  the  merits  turns  entirely  upon         Sham 
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the  findings  on  certam  issues  m  fact,  which   were  directed   by  the  v. 

High  Court  upon  remand.     Those  issues  were  found  in  favor  of  the     Soorajlal 

plaintiff  by  the  Judge  of  Gya,  and  the  High  Court  have   affirmed 

his  decree.     Mr.  Doyne,  who  appeared  for  the  plaintiff",  admitted  at 

the  bar  that  there  are  no  exceptional  circumstances  in  this  case  to 

take  the  appeal  out  of  the  general  rule  acted  upon  by  this  Board, 

that,  where  there  are  concurrent  judgments  of  two  Courts  below  on 

a  question  of  fact,  their  Lordships  without  such  circumstances  will 

not  go  into  the  evidence  upon  which  the  Courts  have  decided. 

But  Mr.  Djym  has  raised  a  question  upon  the  proper  form  of 
the  decree.  In  the  first  place,  their  Lordships  desire  to  say  they 
think  that  question  ought  to  have  been  raised  in  the  High  Court. 
Parties  appealing  upon  the  merits  ought  not  to  take  the  general 
decree  which  the  High  Court  may  have  given,  without  asking 
the  High  Court  to  condescend  upon  the  details  of  it,  if  they  mean 
to  object  that  the  general  judgment  is  not  sufficient  to  found  the 
proper  execution.  But  the  point  having  been  raised,  it  will  be 
necessary  to  call  attention  shortly  to  the  proceedings. 

The  suit  is  brought  by  the  mortgagor  of  some  property  held  on 
a  mokumirte  lease  against  the  mortgagee  and  against  the  repre- 
sentative of  the  zemindar  who  had  granted  the  mokurruree.  The 
suit  is  brought  for  recovery  of  the  possession  of  the  property  and 
also  for  the  redemption  of  the  property.  It  charges  that  the 
defendants,  in  collusion  with  one  another,  are  not  willing  to  give 
up  possession,  or  to  pay  the  surplus  which  shall  appear  to  be  due 
after  taking  the  mortgage  accounts.  The  questions  in  the  suit  arise 
in  this  way : — The  mortgagee  remained  in  possession  for  some  time 
and  the  zemindar  then  brought  a  suit  against  him  and  against  the 
present  plaintiff,  the  mortgagor,  to  cancel  the  mokurruree  lease, 
on  the  ground  that  the  rent  had  not  been  paid.  It  has  been 
found  that  notice  in  this  suit  was  not  served  upon  the  plaintiff*, 
and  that  the  defendant,  the  mortgagee,  instead  of  giving  notice 
to  the  mortgagor,  or  really  defending  that  suit,  colluded  with 
the  zemindar,  and  allowed  a  decree  to  pass,  not  for  the  sale  of  the 
mokurruree,  but  for  its  cancellation.    It  has  been  found  by   the 
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J.C.  two  Oourts  that  the  zemindar  and  the  mortgagee  acted   in  col- 

]^         lusion,  and   concurred  in   a  collusive  suit  for  the  purpose  of  des- 
Sham         troying  the   mokurruree  grant,  and  depriving  the  plaintiff  of  his 
V,  property.     It  seems  that  there  was  some  arrangement  made  be- 

ooRAjLAL.  ^y^QQj^  ^\^Q  zemindar  and  the  mortgagee  that  the  mortgagee  should 
remain  in  possession  ;  and  there  can  be  no  doubt  that  the  two  were 
acting  together  to  dispossess  the  plaintiff  of  this  property.  The 
Principal  Sudder  Ameen  dismissed  the  present  suit,  thinking  that 
the  decree  which  the  zemindar  had  obtained  bound  him.  That 
judgment  was  appealed  from  ;  and  the  Judge  of  Gya,  to  whom  the 
appeal  went,  reversed  the  decree.  The  present  appellant  appealed 
from  that  judgment  to  the  High  Court,  and  the  High  Court, 
thinking  that  the  case  of  collusion  was  not  sufficiently  raised,  nor 
a  sufficient  case  of  collusion  made  to  set  aside  the  decree,  remanded 
the  case,  settling  five  issues,  upon  which  they  directed  that  evi- 
dence should  be  taken,  and  a  report  made  to  them  of  the 
findings  of  the  Judge  upon  them.  Those  issues  raised  the 
questions  whether  there  was  collusion  between  the  zemindar  and 
the  mortgagee,  and  whether  the  decree  had  been  fraudulently 
obtained  by  means  of  such  collusion.  Those  are  the  issues  which 
it  has  been  already  stated  were  found  in  favor  of  the  plaintiff. 
The  Judge  of  Gya,  in  returning  the  case  to  the  High  Court,  says : 
"  Looking,  then,  at  the  facts  as  elicited  by  the  fresh  evidence  in 
this  case,  I  am  of  opinion  that  the  plaintiff,  Sooraj  Lai,  has 
established  bis  claim;"  and  the  High  Court,  in  the  judgment 
which  they  gave,  affirmed  that  finding,  and  dismissed  the  appeal. 
The  decree  they  drew  up  is  this  :  "  It  is  ordered  and  decreed  by 
the  said  Court  that  the  special  appeal  be  dismissed,  and  the  decree 
of  the  Lower  Appellate  Court,  be  affirmed."  The  decree  of 
the  Lower  Appellate  Court  which  was  affirmed,  was  a  decree 
merely  reversing  the  decree  of  the  Principal  Sudder  Ameen.  In 
this  state  of  the  record,  there  is  nowhere  to  be  found  an  affirmative 
decree  setting  forth  the  rights  to  which  the  plaintiff  is  entitled. 
Mr.  Doyne  suggested  that  in  this  state  of  things  he  is  entitled  to 
ask  this  tribunal  to  define  the  rights  of  the  plaintiff  which  the 
High  Court  in  its  judgment  ought  to  have  affirmed  as  to  the  mesne 
profits ;  and  also  to  decide  another  question,  namely,  the  right  of 
a  person  who  intervened  in  the  suit.     On  this  latter  question  the 
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facts  appear  to  be  these:  One  Nirban  Singh  intervened  in  the  suit         J.  C. 

upon  a  claim  that  the  mortgagor,  the  plaintiflf,   had  sold  and   con-  '^76 

veyed  to  him,  four  years  after  the  zur-i-peshghee  mortgage,  one-    ^    Sham 

half  of  the  mokurruree ;  and  it   seems  that  an  issue  was  framed 

upon  his  right,  and  that  evidence    was   given   upon  it.     But  the     Soorajlal. 

Principal  Sudder  Ameen   having  dismissed  the  suit  altogether, 

there  was  of  course  an  end  not  only  of  the  plaintiff's  right,  but  of 

any  derivative  title  which  could   be  claimed  through  him.    The 

zemindar,  the  present  appellant,  appealed,  but  Nirban  Singh  did 

not  appeal,  and,  throughout  the  subsequent  proceedings,  does  not 

appear  to  have  interfered  in  the  litigation.     Their  Lordships  think 

that  in  this  state  of  things  they  cannot  possibly  affirm  that  he  has 

established  his  right  to  the  one-half  of  this  mokurruree,  and  so 

cut  down  what  the  plaintiff  may  be  entitled  to  recover  in  this  suit. 

Their  Lordships  apprehend  that  there  is  nothing  in  this  record 
to  conclude  any  question  which  may  hereafter  arise  between 
Nirban  Singh  and  the  plaintiff,  although  it  may  be  that  Nirban 
Singh  not  having  appealed,  and  not  having  taken  any  further 
Tpart  in  this  suit,  may  be  barred  from  any  claim  against  the 
zemindar. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
to  dismiss  this  appeal,  and  to  affirm  the  judgment  of  the  High 
Court ;  but  will  remand  the  cause  to  the  High  Court  with  direc- 
tions to  amend  their  decree  in  conformity  with  their  judgment,  by 
declaring  affirmatively  what  the  plaintiff  is  entitled  to  recover. 
The  appellant  must  pay  the  costs  of  this  appeal. 

Appeal  dismissed. 
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J-  ^*  ISSUR  CHUNDER  SHAHA 

1876. 

y^  versus 

^>J^5.  DOYAMOYI  DASIH. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM. 

Evidence— Mistake  as  to  part— Prima,  facie  c^e. 

Their  Lordships  did  not  interfere  with  the  judgment  of  the  High  Court  where 
the  latter  was  mistaken  in  finding  that  a  particular  document  was  proved  by  a 
particular  witness,  as  independantly  of  it,  a  prima  facie  case  was  made  out. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  fSeu^ts 
of  the  case  will  appear  sufficiently  from  the  judgment  of  their 
Lordships  which  was  delivered  by 

Sir  Barnes  Peacock  : — Their  Lordships  are  of  opinion  that  no 
case  has  been  made  out  on  behalf  of  the  plaintiffs  to  induce  them  to 
think  that  the  learned  Judges  of  the  High  Court  came  to  a  wrong 
conclusion  in  this  case.  They  certainly  appear  to  have  made  some 
mistake  with  regard  to  the  case  of  Qokool  Chunder.  They  speak 
of  him  as  having  proved  the  ikrar  of  1259  to  be  a  genuine  docu- 
ment, whereas  it  appears  from  his  evidence  that  he  was  speaking 
of  the  ikrar  of  1275  ;  but,  independently  of  the  evidence  of  that 
witness,  it  appears  to  their  Lordships  that  there  is  quite  sufficient 
evidence  to  show  that  that  document  was  executed ;  and  even 
independently  of  that  document,  there  was  clearly  a  prima  facie 
case  that  the  four  sons  of  Maharaj  Shaha  were  each  entitled  to 
one-fourth  share  of  the  property,  and  the  defendant,  as  the  re- 
presentative of  the  third  son,  Joy  Kissen,  was  entitled  to  an  equal 
share  with  the  plaintiflFs  who  were  the  grandsons  of  Mayaram  ;  the 
plaintiffs  and  defendants  prima  faGit  were  each  entitled  to  a  four 
anna  share  in  the  property  in  question.  No  evidence  has  been 
given  to  show  how  the  defendant,  as  the  representative  of  Joy 
Kissen,  became  entitled  to  a  three  anna  share,  and  the  plaintiflFs, 
as  the  representatives  of  Mayaram,  to  a  five  anna  share  ;  and  a 
great  portion  of  the  case  depends  upon  that  being  made  out. 

*  Present.— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague 
E.  Smith,  and  Sir  Robert  P.  Collier. 
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Then  the  evidence  goes  to  show  that  the  lady  executed  the 
kabiUiat ;  but  there  is  no  sufficient  evidence  to  justify  their  Lord- 
ships in  coming  to  the  conclusion  that  that  document  was  exe- 
cuted ;  and  if  that  document  was  not  executed,  there  is  no  evi- 
dence at  all  to  show  that  the  plaintiffs  were  entitled  to  a  five 
auna  share  and  the  defendant  to  a  three  anna  share  of  the  property. 

Under  these  circumstances  their  Lordships  think  that  the  learn- 
ed Judges  of  the  High  Court  came  to  a  right  conclusion,  and  they 
will  therefore  recommend  Her  Majesty  to  affirm  the  decision  of  the 
High  Court  with  the  costs  of  this  appeal. 

Appeal  dismissed. 
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Sheo  Dyal. 


Sections  2,4, 1 1 , 1 5, 1 6, 1 9.—  Will  —  Custom  —Judge,  private  knowledge  of—  Conflict- 
ing evidence—  Conduct  of  parties^ New  case— Fresh  evidence— Adjournmetr^^ 

Where  property  belonging  to  a  joint  Hindu  family  situate  in  Oudh  had 
been  confiscated  under  Lord  Canning's  proclamation  of  1858,  and  re-granted 
to  one  of  the  members  of  that  family,  held  that  it  could  scarcely  be  supposed 
that  it  was  intended  to  injure  any  member  of  the  loyal  family,  and  by  confis- 
cation and  re-grant,  to  transfer  the  beneficial  interest  in  the  joint  estate  of  the 
whole  family  from  several  members  of  it  to  a  single  member  of  the  family  fow 
his  own  sole  benefit. 

The  rights  of  the  members  of  a  joint  Hindu  family  in  the  family  property 
which  did  not  come  under  Lord  Canning's  proclamation  were  not  effected  by 
the  grant  of  a  sanad  to,  and  a  summary  settlement  in  respect  thereof  with,  only 
one  member  of  the  family. 

Where  property  was  granted  by  the  Government  to  one  member  of  a  joint 
Hindu  family  as  a  reward  for  loyalty  and  for  the  support  and  assistance  ren- 
dered to  British  Officers  during  the  mutiny  of  1857,  held  that  such  property 
could  not  be  the  self-acquired  property  of  that  member  only  within  the 
meaningof  the  Hindu  Law,  as  such  assistance  and  support  could  not  have 
been  rendered  without  use  of  funds  which  must  be  presumed  to  be  those  of 
the  joint  family. 

Act  No.  I  of  1869  conferred  title  on  landed  property,  and  in  consequence 
of  the  Act,  the  grantee  must  be  deemed  to  have  acquired  a  permanent,  heri- 
table and  transferable  right  in  the  estates  which  comprised  the  villages  named 
in  the  lists  attached  to  the  agreements  executed  by  him  when  the  settlement 
was  made,  whether  such  villages  were  or  were  not  previously  part  of  family 
property.  He  had  also  power  by  will  or  by  alienation  in  his  life-time  to  trans- 
fer the  estates  which,  by  virtue  of  the  Act,  were  not  merely  heritable  but 
transferable. 

Held  also,  upon  the  construction  of  certain  documents  which  were  in  the 
form  of  letters  written  in  answer  to  the  enquiries  made  by  the  Government, 
that  those  documents  when  read  together  constituted  a  will  within  the  mean- 
ing of  section  2  of  Act  No.  i  of  1869,  and  that  the  declaration  in  those  docu- 
ments of  the  wish  of  the  proprietor,  acted  upon  as  it  was  by  him  and  by  other 
members  of  the  family  in  his  life-time,  was  evidence  sufficient  to  prove  an 
alienation  inter  vivos,  which,  in  his  life-time,  transferred  the  property  to  the 
family  to  be  held  as  joint  family  property. 

No  special  mode  of  transfer  is  required  by  the  Hindu  Law  ;  even  a  verbal 
transfer  is  sufficient. 

Sections  16—19  of  Act  No.  i  of  1869  cannot  be  held  to  apply  to  a  transfer 
made  by  deed,  will,  or  otherwise,  before  the  passing  of  the  Act. 

A  custom  is  a  rule  which  in  a  particular  family  or  in  a  particular  district, 
has,  from  long  usage,  obtained  the  force  of  law.  It  must  be  ancient,  certain, 
reasonable,  and  being  in  derogation  of  the  general  rules  of  law,  must  be  cons- 
trued strictly. 

A  Judge  cannot,  without  giving  evidence  as  a  witness,  import  into  a  case 
his  own  knowledge  of  particular  facts. 


SuLo  Dyal. 
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In  case  of  conflicting  evidence  of  witnesses   who   do  not  commend   them-  J.  C. 

selves  by  the  manner  in  which  they  give  their  evidence,  it  is  a  sale  rule  to  look  187C 

to  the  conduct  of  parties.  tT"^ 

^  Hi:k 

It  is  always  dangerous  to  allow  parties  to  make   a   new  case,    and   to  call       1'lk.siia1) 
fresh  evidence  upon  an  issue  on  which  they  have  failed  upon  evidence  adduced 
in  support  of  it,  more  specially  is  it  so  in  the  Mofussil  Courts  in  India. 

If  a  Court  intend  to  call  for  fresh  evidence  it  ought  to  record  its  reasons  for 
doing  so,  and  this  rule  should  be  strictly  adhered  to. 

A  Court  ought  not  to  adjourn  a  case  for  the  purpose  of  taking  fresh  evidence 
and  allowing  witnesses,  who  had  been  examined,  to  be  re-called  and  to  amend 
their  former  evidence. 

ffgldt  further,  that  there  was  no  reason  to  give  the  parties  an  opportunity 
of  producing  a  document  upon  which  they  had  not  relied  in  their  claims  or 
defences,  and  which,  if  they  had  relied  upon  it,  they  ought,  according  to  the 
provisions  of  the  Code  of  Civil  Procedure,  to  have  filed  with  their  other  exhibits 
unless  they  could  prove  that  the  document  was  not  in  their  possession. 

The  above  consolidated  appeals  arose  out  of  four  suits,  three  of 
which  were  brought  in  Oiidh,  and  the  fourth  one  was  instituted  in 
Cawnpore.  The  three  appeals  from  Oudh  were  against  the  judg- 
ment and  decree  of  the  Judicial  Commissioner  of  Oudh,  whilst  tlie 
other  one  was  from  the  judgment  and  decree  of  the  High  Court  of 
Judicature  for  the  North-Western  Provinces.  The  four  appeals 
were  heard  together  and  were  disposed  of  by  their  Lordships  by 
one  judgment  which  was  delivered  by 

Sir  Barxes  Peacock  : — The  first  three  of  the  above-mentioned 
appeals  are  from  a  decree  of  the  Judicial  Commissioner  of  Oudh, 
in  a  suit  commenced  in  the  Court  of  the  Deputy  Commissioner  of 
Lticknow,  in  which  the  respondent,  Sheo  Dyal,  was  the  plaintiff; 
and  the  fourth  is  from  a  decision  of  the  High  Court  of  Juilicature 
for  the  North-Western  Provinces,  in  a  suit  commenced  in  the  Court 
of  the  Subordinate  Judge  of  Ciwnpore,  in  which  the  appellant, 
Ram  Sahoy,  was  plaintiff. 

The  former  suit  will  hereafter  be  referred  to  as  the  Oudh  Suit, 
and  the  Record  in  the  first  three  appeals  as  Record  No.  1.  The 
other  suit  will  be  referred  to  as  the  Cawnpore  Suit,  and  the  Record 
in  the  appeal  in  that  suit  as  Record  No.  2. 

The  parties,  both  plaintiffs  and  defendants,  were  members  of  an 
undivided  Hindoo  family,  of  which  Kunhya  Lill  was  the  comTnon 
ancestor.     He  left  three  sons,  Chundun  Lall,   Moonnoo   Lall,  ainl 


Sheo  Dyal. 
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J-  ^«         Gunga  Pershad.     About  the  year  1832,  Moonnoo  separated  from 
'^76  tig  t^Q  brothel's,  Chundun  and  Gunga  Pershad,  who  continued 

HuR         undivided,  lived  in  comraensality,  carried  on  business  as  bankers, 
and  thereby  acquired  and  amassed  considerable  property. 

Chundun  had  five  sons:  1,  Chotay,  who  died  in  the  lifetime  of 
his  father;  2,  Gouree  Shunkur ;  S,  Beharee  Lall;  4,  Kunhya  Lall, 
the  father  of  Sheo  Dyal,  the  plaintiff  in  the  Oudh  Suit ;  and  5,  Jankee 
Pershad.  Chundun  died  in  1854 ;  Qunga  Pershad  died  in  Chun- 
dun's  lifetime,  having  had  three  sons,  Sheo  Pershad  and  Ram  Sahoy, 
who  survived  him,  and  Ram  Pershad,  who  died  without  issue  in 
his  father's  lifetime.  Sheo  Pershad  died  without  issue  in  1863, 
leaving  his  brother  Bam  Saboy,  the  plaintiff  in  the  Cawnpore  Suit, 
his  heir,  him  surviving. 

Chotay  Lall,  the  eldest  son  of  Chundun,  had  three  sons :  1, 
Balgobind,  who  died  some  years  ago ;  2,  Balmokund  ;  and  3,  Banee 
Pershad,  of  whom  the  last  two  were  defendants  in  both  suits. 

Gouree  Shunkur,  the  second  son  of  Chundun,  also  had  three 
sons ;  Hurpurshad,  Ramchurn,  and  Bisheshur  Pershad,  defendants 
in  both  suits,  and  appeallants  in  the  first  appeal. 

There  were  other  descendants  of  Chundun,  through  his  sons, 
Chotay  Lall,  Beharee  Lall,  and  Jankee  Pershad  respectively,  to 
whom  it  is  not  necessary  to  refer  more  particularly.  They  are 
sliown  so  far  as  is  necessary  in  the  geneological  table  set  out  in 
the  case  of  the  appellants  in  the  first  appeal  (p.  4). 

It  appears  from  the  above  statement  that  the  family  consisted 
of  two  branches ;  the  descendants  of  Chundun,  and  the  descen- 
dants of  Gunga  Pershad. 

Sheo  Dyal,  the  plaintifif  in  the  Oudh  suit,  which  was  com- 
menced on  the  14th  December  1869,  claimed,  as  the  representative 
of  Kunhya  Lall,  one  of  the  five  sons  of  Chundun,  one-fifth  of  the 
whole  property  in  suit  by  excluding  altogether  Ram  Sahoy,  the 
sole  descendant  of  Gunga  Pershad  (Record  No.  1,  p.  2) ;  whilst 
Ram  Sahoy,  who  intervened  in  the  Oudh  suit,  and  was  the  plain- 
tiff in  the  Cawnpore  Suit,  which  was  commenced  on  the  21st 
December  18G9,  claimed,  as  the  sole  descendant  of  Gunga  Pershad, 
one-half  of  all  the  property. 
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It  was  contended  that  Ram   Sahoy   had   separated  before  the  J.C. 

commencement  of  the  suit,  and  had  received  twenty-seven  villages  ^^7^ 

and  other  property  as  his  share.     It   was,  however,  considered  by  Hur 

PuRSHAD 

the  lower  Courts  that   that   fact    had   not  been  proved.     Their  v. 

Lordships  are  of  opinion   that   there  is   no   sufficient  evidence  of    Sheo  dyal. 
the   fact,   and   that  the  decision  was  correct.     That  point  may  be 
treated  as  having  been  disposed  of.     It  was  also  considered  by  • 

the  lower  Courts,  and  admitted  by  the  learned  Counsel  for  tho 
appeallants  in  the  first  appeal,  that,  although  Chundun  was  the 
active  member  of  the  family,  and  the  property  was  acquired  prin- 
cipally through  his  ability,  energy,  and  exertions,  no  part  of  it 
could  be  considered  as  his  "self-acquired  property,"  that  is  to 
say,  as  having  been  acquired,  within  the  meaning  of  the  Mitacshara, 
through  his  own  exertions  alone  and  without  the  use  of  any  part 
of  the  family  funds. 

Their  Lordships  are  of  opin^'on  that  the  above  view  is  correct, 
and  their  judgment  will  proceed  upon  the  basis  that  the  family 
was  an  undivided  Hindoo  family,  and  that  no  portion  of  the  pro- 
perty was  the  self-acquired  property  of  Chundun,  or  of  any 
other  member  of  the  family  within  the  meaning  of  the  Mitac- 
shara. 

The  most  important  questions  raised  in  the  Oudh  Suit  are,  what 
was  the  effect  of  Lord  Canning's  well-known  proclamation  of  March 
1853,  of  the  sunnud  to  Qouree  Shunkur,  of  the  summary  settle- 
ments, of  Act  I  of  1869,  and  of  the  documents  called  Gouree 
Shunkur's  will,  upon  that  portion  of  the  property  which  was  inclu- 
ded in  the  above-mentioned  sunnuds  and  summary  settlements. 

It  was  contended,  on  behalf  of  the  sons  of  Rajah  Qouree  Shunkur, 
the  appellants  in  the  first  appeal,  that  all  the  estates  included 
in  the  sunnud  and  summary  settlements,  whether  previously  joint 
property  of  the  family  or  not,  became  the  separate  self-acquired 
property  of  Rajah  Gouree  Shunkur;  that  he  was  the  sole  malgoozar 
thereof,  and  that  he  and  his  sons  were  the  sole  beneficial  owners 
of  it;  that  he  had  no  power  to  transfer  it  by  will  or  by  alienation 
inter  vivos  ;  and  as  to  the  twenty-seven  villages,  it  was  stated  that, 
although  in  April  1858,  the  summary  settlement  with  regard  to 
them  was  made  with  Kunhya  Lall  (p.  211),  there  was  afterwards  a 
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J.  C.  mutation  of  them  into  the  name  of  Rajah  GoureeShunkur  (395, 1. 

1876  45). 

PuRSHAD  ^^   ^^^   ^'^^  stated  on  their   behalf  that  many,   but  without 

V.  specifying  which,  of  the  villages  included  in   the  sunnud  and  sum- 

Sheo    dyal.  ,  /.   1     .   .       ..      ., 

mary  settlements  were  never  part  of  thejomt  family  property. 

,  By  the    oth   paragraph  of  the   proclamation,  it  was  declared 

amongst  other  things  that  Chundun  Lall,  zamindar  of  Mourawan, 
and  five  other  persons  therein  mentioned,  were  thenceforward  the 
sole  hereditary  proprietors  of  the  lands  which  they  held  when 
Oudh  came  under  British  rule ;  and  it  was  further  declared  by 
the  9th  paragraph  that,  with  those  exceptions,  the  proprietary 
right  in  the  soil  of  the  province  was  confiscated  to  the  British 
Government  (Record  No.  1,  p.  12). 

It  wQs  held  by  the  Judicial  Commissioner,  in  his  judgment  before 
remand,  that  the  words  Chundun  Lall  in  that  paragraph  (probably 
the  words  used  were  Chondi  Lall,  as  stated  by  the  Judicial  Commis- 
sioner, Record  1,  p.  140) — were  used  as  the  generic  name  of  the 
undivided  Hindoo  family  {id,,  p.  142, 1.  15),  and  that  the  title  of 
the  constituent  members  of  that  family,  as  it  existed  in  1850,  to 
whatever  landed  estates  were  held  by  them  or  their  agents,  directly 
or  indirectly,  on  the  13th  February  1856  (the  date  of  the  annex- 
ation of  Oudh),  was  maintained  to  them,  and  was  not  conferred 
upon  Rajah  Gouree  Shunkur,  notwithstanding  any  wording  of 
the  sunnud,  or  the  fact  of  his  executing  a  kubooliyat  for  the  estates 
between  the  1st  April  1858,  and  the  10th  October  1859,  but  that 
the  remaining  portions  of  the  estate  rested  on  a  different  basis 
(id.,  p.  142,  1.  34  ;  p.  381,  L  11).  As  to  those  portions  he  was  of 
opinion  that  they  "  must  be  held  to  have  been  pHmd  facie  the  sole 
propei-ty  of  Rajah  Gouree  Shunkur,  and  that  as  a  consequence 
of  this  (confirmed  by  s.  4  Act  I  of  1869),  he  had  power  to  alienate 
it  by  act  inter  vivos,  or  to  bequeath  the  whole  or  any  part  of  it'*  (p. 
142,  lines  42^  and  48;  p.  381, 1.  28). 

The  former  portion,  he  held,  would  follow  the  custom  of  the 
family,  whilst  the  other  portions  would  be  regulated  by  the  bequest 
of  Rajah  Gouree  Shunkur,  if  he  had  made  one,  or,  failing  that,  by 
Act  I  of  1869.  *'The  succession,"  he  adds,  *'to  the  pei-sonal  pro- 
perty is  independent  of  all  special  considerations,   and  must  be 
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regulated  by  Hindoo  law  and  by  family   custom"   (Record,  No.  1,  J.C. 

p.    143,   1.  9).     Again  he   says,  "So   far  as  concerns  the   ancestral  '^7^ 

estate  of  personal  moveable   property,  the  will  has  no  effect,  for,         Hur 
over  that,  Rajah   Qouree   Shunkur  had    no   testamentary  power"  ^ 

(id.,  14*,  1.  19).  .  SheoJdyal. 

The  same  views  are   expressed   in  the  judgment  under  appeal 
(td.,  300,  381). 

Their  Lordships  concur  with  the  Judicial  Commissioner  that 
the  8th  paragraph  of  the  proclamation  applied  to  that  portion  of 
the  estates  of  Mourawan  which  belonged  to  the  family  at  the  time 
when  Oudh  came  under  British  rule,  notwithstanding  Chundun*s 
name  was  inserted  in  that  paragraph.  Chundun  died  in  1854, 
long  before  the  mutiny.  He  personally  could  not  have  been  referred 
to  in  the  7th  paragraph  of  the  proclamation  as  one  of  those  whom 
the  Governor- General  declared  it  to  be  his  intention  to  reward  for 
their  steadfast  allegiance  at  a  time  when  the  authority  of  Govern- 
ment was  partially  overborne,  and  who  had  proved  it  by  the 
support  and  assistance  which  they  had  given  to  British  officers. 
But  Gouree  Shunkur  was  one  of  those  who  had  given  support  and 
assistance  to  Government,  and  not  only  Gouree  Shunkur,  but  also 
Sheo  Pershad  and  other  members  of  the  joint  family.  The 
gomashtas  of  the  several  banking  firms  of  the  family  were  also 
loyal,  and  rendered  good  service  to  Government  (Record  1,  p. 
279, 1.  10). 

It  can  scarcely  be  supposed  that  the  Governor-General  intended 
to  injure  any  member  of  this  loyal  family,  and  by  confiscation  and 
re-grant  to  transfer  the  beneficial  interest  in  the  joint  estates  of 
the  whole  family  from  the  several  members  of  it  to  a  single 
member  of  the  family  for  his  own  sole  benefit. 

As  regards,  therefore,  the  estates  which  were  exempted  from 
confiscation,  the  sunnud  and  summary  settlements  were  a  mere 
grant  by  Government  to  one  member  of  the  family  of  property 
which  belonged  to  the  family  jointly.  They  could  not  of  themselves 
affect  the  rights  of  the  family. 

As  regards  that  part  of  the  properly  granted  to  Gouree  Shunkur 
which,  if  any,  was  not  previously  part  of  the  family  estates,  it 
cannot  be  held  to  have  been  the  separate,  self-acquired  property  of 
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J.  C.  Qouree   Shunkur   within  the  meaning  of  Hindoo   law.     It   was 

1876  granted  as  a  reward  for  loyalty  and  for  the  support  and  assistance 

HuR         rendered  to  British  officers ;  such  services  as  those  referred  to  in 

PURSHAD 

V.  Gouree  Shunkur's   petition  (Record    No.  1,  279)   could  not   have 

Sheo  Dyal,    been  rendered  without  the  use  of  funds  which  must  be  presumed 
to  have  been  those  of  the  joint  family. 

This  point,  however,  is  not  very  material,  for,  even  if  some 
part  of  the  property  was  self-acquired  by  Rajah  Gouree  Shunkur, 
he,  according  to  their  Lordships'  views,  hereafter  stated,  transferred 
it  to  the  family. 

With  regard  to  Act  1  of  1869,  the  Judicial  Commissioner  held 
that  it  did  not  confiscate  or  confer  title  in  landed  estate  (Record 
1,  p.  379,  1.  36).  He  says:  **The  preamble  expressly  recites 
that  the  title  in  taluquas  has  already  been  conferred :  the  Act 
declares  what  in  the  sight  of  Government  are 'taluquas,'  regulates 
the  order  of  succession  to  such,  and  defines,  and  perhaps  creates, 
certain  special  interests."  Their  Lordships,  however,  cannot 
concur  with  the  Judicial  Commissioner  in  his  view  that  the  Act 
did  not  confer  title. 

By  s.  2  the  word  "taluqdar"  is  defined  ;  it  is  declared  to  mean 
"any  person  whose  name  is  entered  in  the  first  of  the  lists  men- 
tioned in  s.  8,"  Rajah  Gouree  Shunkur's  name  was  entered  in 
that  list  (Record  No.  1,  p.  122, 1.  3  ;  id,,  supplement,  p.  3,  No.  19, 
p.  9,  No.  2),  and  s.  10  made  the  list  conclusive  evidence  that  he  was 
a  taluqdar  within  the  meaning  of  the  Act. 

By  s.  3  it  was  enacted  that  every  taluqdar  with  whom  a  summary 
settlement  of  the  Government  revenue  was  made  between  the  1st 
day  of  April  1858  and  the  10th  day  of  October  1859,  or  to  whom, 
before  the  passing  of  the  Act  and  subsequently  to  the  1st  day  of  April 
1858,  a  taluqdarl  sunnud  had  been  granted,  should  be  deemed  to 
have  thereby  acquired  a  permanent,  heritable,  and  transferable  right 
in  the  estates  comprising  the  villages  and  lands  named  in  the  list 
attached  to  the  agreement  or  kubooliyat  executed  by  such  taluqdar 
when  the  settlement  was  made,  subject  to  all  the  conditions  aflfect- 
ing  the  taluqdar  contained  in  the  order  passed  by  the  Governor- 
General  of  India  on  the  10th  and  19th  day  of  October  1859,  and  re- 
published in  the  first  schedule  thereto  annexed,  and  subject  also  to 
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all  the   conditions  contained  in  the  sunnud  under  which  the  estate  J.  C. 

\ras  held.  1^7^ 

Section  4  is  as  follows  : —  ,,  ^^^ 

PURSHAD 

"Every  person  whose  lands  the    proclamation   issued   in    Oudh  v. 

Sheo  Dyal. 
in  the  month  of  March  1058,  by  order  of  the   Governor-General  of  

India,  specially  exempted  from   confiscation,  and  whose  names  are 

contained  in  the  second   schedule  hereto  annexed,  shall  be  deemed 

to  possess  in  the  ]ands  for  which  such  person  executed  a  kubooliyat 

between  the  1st  day  of  April  1858  and  the  Ist  day  of  April  1860, 

t/ie  same  right  and  title  which  he  woiild  have  possessed  thereto  if  he 

had  acquired  the  same  in  the  manner  mentioned  in  s.  3 ;  and  he  shall 

he  deemed  to  hold  the  same   subject   to  all   the   conditions   affecting 

talxiqdars  which  are  refen^ed  to  in  the   said   Section,  and  to   he  a 

talaqdar  for  all  the  purposes  of  this  Act!* 

Qouree  Shunkur's  name  was  not  contained  in  the  2nd  schedule 
unnexed  to  the  Act,  but  Chundun's  was. 

Summary  settlements  were  made  with  Gouree  Shunkur 
between  the  dates  specified  in  s.  3 ;  and  a  taluqdari  sunnud  was 
granted  to  him  before  the  passing  of  the  Act,  and  subsequently 
to  the  Ist  of  April  1853,  viz.,  on  the  11th  of  December  1859,  by 
which  the  Government  bound  itself  to  maintain  him  and  his  heirs 
as  sole  proprietors  of  the  estates  (Record  No.  1,  p.  21). 

Cbundun  did  not  enter  into  a  kubooliyat  for  the  lands  to  which 
the  suit  relates,  but  Gouree  Shunkur  did.  It  therefore  appears  ' 
to  their  Lordships  that  Gouree  Shunkur  came  within  s.  3  of  the 
Act.  If  he  did  not,  he  came  within  s.  4.  It  makes  no  difference, 
however,  in  the  result  which  is  the  Section  within  which  the  case 
falls,  for  both  Sections  confer  the  same  right  and  title. 

Their  Lordships  are  consequently  of  opinion  that  Gouree 
Shunkur  must,  in  consequence  of  the  Act,  be  deemed  to  have 
acquired  a  permanent  heritable  and  transferable  right  in  the  estates 
to  which  the  suit  relates,  being  those  which  comprised  the  villages 
named  in  the  lists  attached  to  the  agreements,  or  kubooliyats 
executed  by  him  when  the  settlements  of  the  different  portions 
of  the  estates  were  made  ;  and  this,  as  regards  both  the  villages 
which  were,  and  those,  if  any,  which  were  not,  previously  part  of 
the  family  property, 
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J.  C.  They  are,  however,  also  of  opinion  that  Qouree   Shunkur  had 

'876  power   by   will  or  by  alienation  in   his   lifetime  to  transfer  the 

HuR  estates  which,  by  virtue    of  the  Act,  were   not  merely   heritable 

PuRSHAD  tut  transferable. 

By  s.  11,  it  was  enacted  that,  subject  to  the  provisions  of  the 
Act,  and  to  all  the  conditions  under  which  the  estate  was  conferred 
by  the  British  Government,  every  taluqdar  and  grantee,  and  every 
heir  and  legatee  of  a  taluqdar  and  grantee,  of  sound  mind  and  not 
a  minor,  should  be  competent  to  transfer  the  whole,  or  any 
portion  of  his  estate,  or  of  his  right  and  interest  therein,  during 
his  lifetime,  by  sale,  exchange,  mortgage,  lease,  or  gift,  and  to 
bequeath  by  his  will  to  any  person  the  whole  or  anj  portion  of 
such  estate,  right,  interest,  etc. 

The  remainder  of  that  Section,  and  ss.  12  and  13,  contain 
provisions  relative  to  such  transfers  which  do  not  apply  to  the 
present  case. 

Section  14  enacted  that  if  any  taluqdar  or  grantee  shall  hereto- 
fore  have  transfenxd  or  "bequeathed,  or  if  any  taluqdar  or  grantee, 
or  his  heir  or  legatee,  shall  hereafter  transfer  or  bequeath  the  whole, 
or  any  portion  of  his  estate,  to  another  taluqdar  ox  grantee,  or  to  a 
person  who  would  have  succeeded  according  to  the  provisions  of 
this  Act  to  the  estate,  or  to  a  portion  thereof,  if  the  transferor 
or  testator  had  died  without  having  made  the  transfer,  and  intes- 
tate, the  transferee  or  legatee  and  his  heirs  and  legatees  shall  have 
the  same  rights  and  powers  in  regard  to  the  property  to  which  he 
or  they  may  have  become  entitled  under  or  by  virtue  of  such 
transfer,  or  bequest,  and  shall  hold  the  same  subject  to  the  same 
condition  and  to  the  same  rules  of  succession  as  the  transferor  or 
testator. 

Then  comes  s.  15,  which  is  very  important,  and  which  enacts 
that — 

"  If  any  taluqdar  or  grantee  shall  heretofore  have  transferred 
or  leqeathed  to  any  person  not  being  a  taluqdar  or  grantee,  the 
•whole  or  any  portion  of  his  estate,  and  such  person  would  not 
have  succeeded  according  to  the  provisions  of  this  Act  to  the 
estate  or  to  a  portion  thereof,  if  the  transferor  or  testator  had  died 
without  having  made  the   transfer,  and   intestate,  the  transfer  of. 
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and  the  succession  to,  the  property  so  transferred  or  bequeathed,  J.C. 

shall  he  regulated  by  the  rules  which  would  have  governed  the  transfer  '^^^ 

of,  and  succession  to,  s\och  property,  if  the  transferor  or  legatee  had  Hur 

bought  the  same  from  a  person  not  being  a  taluqdar  or  grantee,'*  v. 

Shed  Dyal. 
The   next  question  is,  how  and   to  what  extent  Rajah  Qouree  

Shunkur  exercised  the   power  of  alienation  conferred  by  the  Act. 

All  the  Courts  in  the  Oudh  suit,  as  well  as  the  Subordinate 
Judge  of  Cawnpore,  have  given  effect  to  the  documents  called 
the  will  of  Rajah  Qouree  Shunkur;  but  they  put  different 
construction  upon  them. 

The  following  is  a  translation  of  one  of  the  documents,  dated 
7th  February  1060  (Record  No.  1,  page  28, 1.  19)  : 

**I,  Rajah  Gouree  Shunkur,  Taluqdar  and  Zemindar  of  Hurha, 
Targaon,  etc.,  in  the  district  of  Oonao,  who  have  received  from 
the  British  Government  the  proprietary  right  of  Hurha,  Targaon, 
etc.,  in  the  district  of  Oonao,  in  perpetuity/have  been  reqested  by 
Government  to  submit  an  application  on  the  subject  of  primo- 
geniture, with  a  view  that  the  taluqa  may  not  be  split  into 
pieces,  as  I  would  wish.  Now,  the  custom  that  has  been  followed 
in  my  family,  for  generations  past,  is  this — that  the  eldest  mem- 
ber of  the  family  continues  to  be  the  head,  while  the  others  remain 
obedient  to  him ;  but  every  one  possesses  a  share  in  the  taluqa. 
Under  the  custom  of  the  family  the  other  brothers  are  at  liberty 
to  have  their  share  separated,  should  they  wish  it.  The  head  has 
no  power,  under  the  old  custom,  to  alienate  the  estate  without 
consulting  every  sharer.  I,  therefore,  wish  that  the  old  custom 
of  maintaining  the  share  of  each  shareholder  be  preserved,  in 
opposition  to  the  one  in  accordance  with  which  one  member  of 
the  family  is  allowed  to  succeed." 

The  other  documents  applicable  to  property  in  other  districts 
are  similar  in  effect,  though  not  in  the  identical  words,  (Record 
No.  1,  page  28,  1.  44,  and  page  29,  and  id.,  p.  438,  etc.) 

Other  material  documents  are  those  called  the  tabular  state- 
ment and  Cbundun's  Chit. 

The  document  called  the  tabular  statement,  and  the  letter  in 
which  it  was  submitted,  are  at  pages  30   and   31    (Record  No.   1). 
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V. 

Sheo  Dyal. 


The  following  are  translations  of  the  letter  and   tabular  state- 
ment : — 

"'To  the  Tehsildar, 

"Sir, 

"I  received  your  former  letter,  together  with  the  form  of  a 
statement  of  succession,  desiring  me  to  fill  in  the  columns,  and 
also  your  latter  communication,  calling  for  the  statement.  As 
directed  by  you,  the  statement  is  herewith  submitted,  duly  filled 
in. 

'Tray  make  no  objection  to  the  entry,  sons  of  Lallab  Chotay 
Lall,  and  son  of  Lallah  Jankee  Pershad,  deceased. 

"The  object  desired  is  attainable  by  such  an  entry. 

'•Yours  faithfully. 
*\Signed)    Rajah  Gouree  Shunkur, 
*'May  13,  1860.        "  Banker  of  Mmrawaiz!' 


Statement  Inclosed. 


Name 
of  Taiuqa. 

Number  of  Persons  in  the 
Family  fit  to  succeed. 

Jumma 
of  the 
Estate. 

Name  of  Per- 
sons in   favour 
of  Succession 
of  one  Member 
of  the  Family.- 

Name  of  per- 
sons against 
the  Succession 
of  one  Member 
of  the  Family. 

Jabroulee, 
etc. 

Sons    of   Lallah  Chundun 
Lall,  deceased:— 

1.  Son    of  Lallah  Chotay 

Lall,  deceased ; 

2.  Rajah  Gouree  Shunkur; 

3.  Lallah  Beharee  Lall ; 

4.  Lallah  Kunhya  Lall ; 

5.  Son    of    Lalla    Jankee 

Pershad. 

Sons  of  Lallah  Gunga  Per- 
shad, deceased  : — 

1.  Lallah  Shiva  Pershad; 

2.  Lallah  Ram  Sahoy, 

Rajah  Gouree 
Shunkur. 

^'Remarks.— The  following  rule  has  prevailed  with  regard  to  succession 
in  the  family  of  Rajah  Gouree  Shunkur: — The  eldest  son  in  the  family  is 
regarded  as  the  head,  with  the  consent  of  all  the  sharers,  and  the  others 
remain  subject  to  him ;  but  all  the  sharers  retain  their  shares,  and  in  case  of 
disagreement  between  them,  each  sharer  is  at  liberty  to  have  his  share  se- 
parated/' 
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Tlie    translation    of  Chundun's  Chit   is  at   page  10   (Record  J-  C. 

No.  1).     It  is  as  follows  :—  [f^ 

"Let  documents  be  drawn  out,  under   the  instructions  herein      pursrad 
conveyed,  and   then  you  will   be  at  liberty  to  live  together  or  se-  ^• 

parate   from   each  other.     E\ch  sharer  will  take  his  share,  half  — - 

in  money,  and  half  in  gold,  silver,  and  debts  due  from  parties. 
Any  member  of  the  family  may  take  me  to  live  with  him,  or 
all  the  members  may  manage  it,  so  that  they  may  divide  among 
themselves  the  expenses  which  may  be  incurred  on  account  of 
the  necessaries  of  my  life. 


**My  brother  Gunga  ' 

Pershad 

...     20,000 

''Chotay  Lall  will  get 

double  share 

...     30,000 

"Gouree  Shunkur 

•«. 

...     15,000 

"Beharee  Lall 

• . . 

...     15,000 

"Kunhiya  Lall 

••• 

...     15,000 

'*Jankee  Pershad 

•  •  • 

...     15,000 

"All  the  females  and  children  should  certainly  go  to  the  Ganges, 
and  bathe  there.  They  may  go  either  to  Nujuf  Qurh  or  Cawnpore, 
or  Bruhmawart. 

"  Any  members  wishing  to  live  together  may  do  so,  while  others 
may  live  separate,  and  pursue  their  occupation.  Each  member 
will  supply  his  own  family  with  food,  clothing,  and  jewels. 
Marriage's,  etc*,  should  be  celebrated  after  consultation  with  all 
the  members. 

"Koonwar  Soodee,  10th,  1892  Sumbut,  or  1243  Fuslee." 

In  the  Cawnpore  suit  the  High  Court  held  that  none  of  the 
documents  amounted  to   a  will. 

They  said,  "We  have  no  hesitation  in  assenting  to  the  conten- 
tion that  neither  the  reply  as  to  the  custom  of  primogeniture,  nor 
the  tabular  statement  which  followed  it,  can  be  regarded  as  testa- 
mentary. They  contain  no  devise  or  bequest,  nor  any  language 
from  which  a  devise  or  becjuest  can  be  inferred."  And  again: 
"It  cannot  be  supposed  that  in  replying  to  the  enquiries  made  by 
the  Deputy  Commissioner  the  taluqdai's  of  Oudh  set  themselves  to 
make  their  wills.  It  appears  to  us  that  the  R.xjah  Gouree  Shunkur 
intended  no  more  than   to  inform  the  authorities  of  the  custom  of 
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J-C.  inheritance  prevailing  in  the  family  of  which  he  was  a  member, 

Ul^         and  to  indicate  the  persons  interested  as  sharers  of  the  family- 

p  ^^^         property.     Moreover,  whatever  may  have  been  the  'power  of  disposal 

V.  which  the  Rajah  possessed  over  the  property  in  Oudh,  which  point  it 

*    is  not  necessary  for  us  to  determine  y  he  neither  had,  nor  does  it  appear 

that  he  assumed  to  have,  any  power  to  dispose  of  the  property  in 
suit/'  that  is,  the  property  in  the  North-Western  Provinces.  These 
remarks  were  very  appropriate  in  the  case  before  the  High  Court 
in  the  Cawnpore  case.  It  is  clear  that  the  documents  had  no 
reference  to  property  in  the  North-Western  Provinces,  and  that 
they  did  not  contain  a  bequest  or  testamentary  disposition  of  any 
part  of  such  property.  But  with  regard  to  that  part  of  the 
property  in  Oudh,  to  which  they  related,  the  case  is  very  diflferent. 
That  which  was  not  a  will  in  the  ordinary  sense  of  the  word,  might, 
in  their  Lordships'  opinion,  have  amounted  to  a  will  within  the 
definition  of  Act  I  of  1869.  By  s.  2  of  that  Act  it  is  declared 
that  the  word  "  will  "  means  "  the  legal  declaration  of  the  inten- 
tion of  the  testator  with  respect  to  his  property  afected  by  this  Act, 
which  he  desires  to  be  carried  into  effect  after  his  death.  "  It  ap- 
pears to  their  Lordships  that  the  document  of  the  14th  February 
1860,  and  the  other  documents,  which  were  very  similar,  did 
declare  the  intention  and  wishes  of  Qouree  Shunkur,  which  he 
wished  to  be  carried  into  eflfect  after  his  death  with  respect  to  all 
the  estates  which  the  Government  had  assumed  to  confer  upon 
him  by  the  sunnu  J,  etc.,  including  that  part  which  was  ancestral, 
as  well  as  that  which  was  granted  to  him  for  the  first  time.  Gouree 
Shunkur,  as  an  honest  and  just  man,  and  as  a  conscientious  Hindoo, 
did  not  wish  that  after  his  death  the  property  which  belonged  to 
the  family  jointly  should  pass  to  his  eldest  son  as  his  heir,  and  con- 
tinue to  descend  according  to  the  rules  of  primogeniture.  He 
wished  things  to  go  on  as  before,  and  that  that  which  had  been 
joint  family  property  should  continue  joint  family  property. 

It  appears  from  the  judgment  of  the  Judicial  Commissioner, 
that  documents,  such  as  those  which  have  been  called  the  will  of 
Rajah  Gouree  Shunkur,  have  been  treated  and  spoken  of  by  the 
taluqdars  of  Oudh  as  their  wills. 

He  says,  (Record  No.  1,  p.  381,  1.  30)  :— 

*'  In  ordinary   cases  this  could   hardly  be  construed  as  a  'will,' 
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for  there  is  no  direct  allusion  to  the  death"  of  the  executor,  nor  can 
it  be  said  that  there  is  a   distinct  direction  as   to  the  devolution  *    * 

of  his  property  after  his  death.  ^-^ 

HUR 

"  But  in  Oudh  it  is  a   matter   of  notoriety    that  the   letter  to      Purshad 
which  these  documents  are  answers  were  expressly  intended  to  elicit    Sheo  Dyal. 
and  register   the  wishes  of  each  taluqdar  as  to  the   descent  of  his 
landed  estate  after  his  death,  and  the  replies  are  to  this  day  spoken 
of  by  taluqdars  as  their  will  when  no  other  has  been  made. 

"  Its  form  is  immaterial  as  it  vrds  made  'prior  to  the  passing  of 
Act  I  of  1869,  and  the  power  of  Hindoos  to  make  even  nuncupatory 
wills  has  been  decided  in  repeated  judgments  submitted  by  the 
Lords  of  the  Privy  Council. 

"  I  find  that  this  document  correctly  described  the  intention  of 
the  Rajah  in  respect  to  the  devolution  of  his  taluqa  after  his  death, 
and  that  it  is  correctly  described  as  a  '  will/  " 

Their  Lordships  concur  in  this  view.  They  go  further,  how- 
ever, and  are  of  opinion  that  the  declaration  in  those  documents  of 
the  wish  of  Gouree  Shunkur,  acted  upon  as  it  was  by  the  other 
members  of  the  family  in  his  lifetime,  and  coupled  with  the  tabular 
statement,  was  evidence  sufficient  to  prove  an  alienation  inter  vivoSj 
which  in  Qouree  Shunkur's  lifetime  transferred  the  property  to  the 
family,  to  be  held  by  them  as  joint  family  property.  No  evidence 
was  given  to  show  that  the  rents  and  profits  of  the  estate  did  not 
continue,  even  during  the  life  of  Gouree  Shunkur,  to  be  brought, 
like  the  other  assets  of  the  family,  to  the  family  treasury,  for  the 
use  of  the  undivided  family.  In  the  Cawnpore  case,  Mohun  Lall, 
one  of  the  sons  of  Chotay,  said,  '*  Every  one  used  to  take  out  of 
the  profits  as  much  as  he  required. "  (Record  No.  2,  p.  145.) 
In  the  tabular  statement  sent  in  May  1060  Rajah  Gouree  Shun- 
kur entered  his  own  name  not  alone,  but  with  the  other  members 
of  the  family,  as  the  persons  fit  to  succeed  :  he  could  not  have 
intended  to  devise  to  himself,  by  a  will  or  codicil— he  clearly 
meant,  by  entering  his  own  name  as  one  of  the  sharers,  to  express 
his  wish  and  intention  that  the  estates  should  be  held  jointly 
during  his  own  life  as  well  as  after  his  death.  (Record  No.  1. 
pp.  SO,  31.) 


Sheo  Dyal, 
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J-  C-  Their  Lordships   are  of  opinion    that  the  transfer  of  the  pro- 

J^  perty  to  the  joint   family  was  complete   in  the  lifetime  of  Gouree 

HuR         Shankur,  and  that  it  was  acted    upon  in    his   lifetime  as  well  as 

PURSHAD  . 

after  his  Heath.  Beharee  Lall,  and  Kunhya  Lall,  and  the  other 
members  of  the  family  succeeded  to  the  estates,  not  by  inheri- 
tance, for  they  were  not  Gouree  Shunkurs  heirs,  but  by  survivor- 
ship, and  Beharee  Lall  and  Kunhya  Lall  respectively  became 
managers,  according  to  the  custom  of  the  family,  and  as  they  would 
have  done  if  no  change  had  been  effected  by  Lord  Canning's  Pro- 
clamation, etc.  The  beneficial  interest  continued  in  all  the  surviv- 
ing members  of  the  joint  family. 

In  his  petition,  dated  28th  June  1867,  Rajah  Beharee  Lall 
stated  that  all  the  present  members  of  the  family  acquiesced  and 
consented  that  the  tabular  statement  (in  one  part  of  the  petition 
called  a  "testament,"  and  in  another  "an  instrument"),  which 
was  filed  during  Rajah  Gouree  Shunkur's  incumbency,  was  binding 
and  eflectuaL     (Record  No.  1,  p.  323.) 

No  special  mode  of  transfer  is  required  by  the  Hindoo  law,  evea 
a  verbal  transfer  is  sufiScient. 

lb  may  be  urged  that  s.  16  of  the  Act  enacts  that  no  transfer 
of  any  estate,  or  of  any  portion  thereof,  or  of  any  interest  therein, 
made  by  a  taluqdar  or  grantee,  or  by  his  heir  or  legatee,  ufider  the 
provisions  of  this  Act,  shall  be  valid  unless  made  by  an  instrument 
in  writing  signed  by  the  transferor  and  attested  by  two  or  more 
witnesses.  But  that  Section  was  not  intended  to  be  retrospective, 
or  to  aflfect  transfers  made  previously  to  the  passing  of  the  Act. 
Sees.  14  and  15  speak  of  transfers  "  heretofore  made,"  and  it  never 
could  have  been  the  intention  of  the  legislature  to  render  void 
sales  or  transfers  made  before  the  passing  of  the  Act,  by  one  taluq- 
dar to  another  taluqdar  under  s.  14,  or  by  a  taluqdar  to  any  other 
person  under  s.  15,  if  not  made  by  writing  signed  by  the  transferor 
in  the  presence  of  two  or  more  witnesses,  If  Gouree  Shunkur 
had  in  his  lifetime  sold  the  estate  and  conveyed  it  by  deed  to  an- 
other taluqdar,  Act  I  of  1869,  passed  after  Gouree's  death,  would 
not  have  rendered  the  sale  void.  Ss.  17  and  18  are  clearly  not 
retrospective,  and  s.  19  applies  only  to  future  cases,  and  it  provides 
expressly  that  nothing  shall  affect  wills  executed  before  the  passing. 
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of  this  Act.    Section  16   applies  to  transfers,   and   s.  19  to  wills,  J.  C. 

bat  both  Sections    use  the  words  "  made  under  the  provisions  of  the  J^ 

Act:"  they  cannot  be  held  to  apply  to  a  transfer   made  by    deed,      ^  Hur 

.,'/..  ,     n  1         *  1  PURSHAD 

will,  or  otherwise,  nine  years  before  the  Act  was  passed. 

For  the  reasons  above  stated,  their  Lordships  are  of  opinion  that 
the  claim  of  the  sons  of  Rajah  Gouree  Shunkur  to  exclude  the  other 
branches  of  the  joint  family  from  any  share  in  the  taluqdari  estate 
cannot  be  supported,  and  that  the  conclusion  of  the  Judicial  Com- 
missioner in  his  first  judgment  to  the  effect  that  the  same  law  of  suc- 
cesijion  must  be  applied  to  the  entire  landed  estate,  and  to  the  move- 
able property,  is  correct.  It  is  hardly  necessary  to  remark  that  Ram 
Sahoy,  if  he  seeks  to  take  the  benefit  of  the  ruling,  must  bring 
into  the  common  stock  the  taluqdari  property,  which  was  ostensib- 
ly granted  to  his  brother,  Sheo  Pershad,  or  which  stands  in  the 
name  of  Sheo  Pershad,  or  of  himself. 

The  next  question  is,  what  is  the  rule  of  succession  to  be 
applied. 

Upon  the  first  hearing  before  the  Deputy  Commissioner,  he 
rejected  the  claim  of  Ram  Sahoy  altogether,  and  awarded  to  the 
plaintiff  one-fifth  share  of  all  the  property  as  that  to  which  he  was 
entitled  under  the  will  of  Rajah  Gouree  Shunkur.  Upon  appeal 
the  Commissioner  modified  that  decree,  and  putting  a  different 
construction  upon  the  so-called  will,  awarded  to  the  plaintiff  a  one- 
seventh  share  of  all  the  property,  moveable  and  immoveable. 

Upon  special  appeal  to  the  Judicial  Commissioner,  he  remand- 
ed the  case  for  the  trial  of  certain  issues  of  fact,  of  which  the  only 
important  ones  to  be  considered  are  the  6th  and  7th.  They  are 
as  follows  :— 

"  6.  What  is  the  measure  of  the  share  of  each  party.  In  the 
personal  property  ?  In  the  estate  now  found  to  be  ancestral  ?  In 
the  acquired  estates  ? 

"  7.  What  is  the  family  custom  as  to  succession  ? "  (Record 
No.  1,  p.  145.) 

Under  those  issues  fresh  evidence  was  given  as  to  Chundun's 
chit,  which  had  been  found  by  the  Deputy  Commissioner  not  to 
have  been  proved. 

6 
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J-  ^'  It  is  always  dangerous  to  allow  parties  to  make  a  new  Case,  and 

\J^         to  call  fresh  evidence  upon  an  issue  on  which  they  have  failed  upon 
HuR  the  evidence  originally  adduced  in  support  of  it,  and  more  especial- 

v.^  ly  is  it  so   in   the   Mofussil  Courts  in  India.     But  the  parties  not 

only  gave  fresh  evidence  upon  the  issue  as  to  Chundun's  chit,  but 
they  were  allowed  to  set  up  an  entirely  new  case,  and  to  enter  into 
evidence  to  prove  that  Ram  Sahoy  and  other  members  of  the  family 
had  actually  signed  copies  of  the  letter,  and  had  agreed  to  be  bound 
to  take,  upon  partition  of  the  immoveable  estate^  shares  correspond* 
ing  in  extent  with  those  specified  in  Chundun  s  chit,  as  to 
Rs.  1, 10^000  therein  mentioned.  That  was  a  new  case  altogetiier, 
which  had  never  been  suggested  or  raised  by  any  of  the  parties 
in  either  of  the  lower  Courts  in  Oudh,  or  even  before  the  Judicial 
Commissioner  on  appeal,  and  in  support  of  that  case  witnesses, 
who  had  been  examined  upon  the  first  trial,  were  examined  de  novo, 
and  materially  altered  and  added  to  their  former  evidence. 

As  the  ultimate  decision  of  the  Judicial  Commissioner,  after 
the  remand,  turned  upon  Chundun's  chit,  their  Lordships  will  pro- 
ceed to  consider  the  evidence  given  with  reference  to  that  docu- 
ment. Before  doing  so,  however,  it  will  be  well  to  go  back  and 
refer  with  more  particularity  to  the  proceedings  in  the  Oudh 
suit. 

The  plaintiff  claimed  one-fifth  of  the  whole  property,  moveable 
and  immoveable,  basing  his  claim  on  the  will  of  Gouree  Shunkur. 

Hurpurshad  claimed  to  be  entitled,  as  the  eldest  son  of  Gouree 
Shunkur,  to  succeed  to  the  whole  of  the  Mourawan  estate  (Record 
No.  1,  p.  75,  1.  20),  whilst  the  other  sons  of  Gouree  Shunkur 
contended  that  the  wishes  of  Gouree,  as  expressed  by  the  docu- 
ment (in  one  place  called  by  them  a  will,  and  in  another  a  deed), 
were  that  the  property  should  be  divided  amongst  all  of  his  sons 
{id.,  p.  76, 1.  9,  and  11).  The  only  parties  in  the  Oudh  suit  who 
relied  upon  the  paper  called  Chundun's  chit,  were  Rugburdyal, 
Mohun  Lall,  Ram  Dyal,  and  Kashee  Pershad,  grandsons  of  Chotay 
Lall,  and  great-grandsons  of  Chundun,  and  Balmokund  and 
Banee  Pershad,  sons  of  Chotay  and  grandsons  of  Chundun.  They 
said  that  the  taluqa  could  not,  under  the  will  of  Beharee  Lall, 
be  broken  up  (p.  77,  1.  12),  and    they    set  up   Chundun's    chit 
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merely  as  to  the  moveable  property,  houses,  and  gardens.    They  J-  C, 

never  stated  or  alleged  that  any  of  the  members  of  the  family  had  '^76 

signed  copies  of  it,  or    had   assented    to,  or  agreed  to  be  bound  by  Hur 

.-r  1-  ,..  iix  1  PURSHAD 

it.     It  was  contrary  to  their  case,  that  it  was  mtended  to  apply  v. 

to   any   part  of    the    immoveable  estate.       Their  pleader,   Kali      ^^^ ^^^^' 

Pershad,  stated  in  the  fifth  ground  of  their  defence  as  follows : — 

**  According  to  a  letter  of  Lallah  Chundun  Lall,  Chotay  Lall  was 
entitled  to  one-third  of  the  moveable  property,  houses,  and  gardens. 
Plaintiflf  is  therefore  entitled  to  one-aixth.'*  (Record  No.  1,  p.  77, 
1.  13.)  This  was  by  putting  Ram  Sahoy  out  of  the  case  altogether, 
and  claiming  to  divide  the  moveables  amongst  the  five  sons  of 
Chundun  and  their  descendants,  and  giving  Chotay  a  double  share 
under  Chundun's  chit.  In  this  way  they  reduced  the  plaintiffs 
share  in  the  moveable  property  from  a  fifth  to  a  sixth,  and  set  up 
a  claim  for  Chotay's  descendants  in  the  moveables,  houses,  and 
gardens,  to  two-sixths  or  one-third,  being  a  double  share.  Balmo- 
kund,  by  the  same  pleader,  stated  that  he,  and  not  the  sons  of 
Gouree  Shunkur,  was  entitled  to  succession,  meaning,  no  doubt, 
that  he  was  entitled  to  the  whole  of  the  immoveable  estate  as 
laluqdar.  (Record  No.  1,  p.  77,  1.  44«.)  That  claim,  however, 
hziS  since  been  abandoned. 

Ram  Sahoy,  the  descendant  of  Gunga  Pershad,  contended  that 
the  plaintiflf,  as  representing  one  of  the  five  sons  of  Chundun,  was 
entitled  to  a  one-tenth  share,  that  is  to  say,  to  one-fifth  of  a  half 
only,  he  himself  claimed  the  other  half,  as  representing  Gunga 
Pershad's  branch  of  the  family.  He  was  not  originally  made  a 
defendant  in  the  Gudh  suit,  but  he  intervened,  and  was  allowed  by 
the  Deputy  Commissioner  to  contest  the  plaintiff's  claim  only  so 
far  as  it  related  to  a  share  in  the  twenty-seven  villages  which 
stood  in  his  name,  leaving  him  the  option  of  making  good  by  a 
separate  suit  any  further  claim  he  might  have.  (Record  No.  ], 
p.  06,1.  41.) 

The  only  issue  in  the  Gudh  suit  in  the  Court  of  the  Deputy- 
Commissioner  which  raised  any  question  as  to  Chundun's  chit 
was  the  11th  (Record  No.  1,  page,  87),  and  this  had  reference  to 
the  moveable  property  only.     The  issue  was  as  follows  :— 

"  Are  the  descendants  of  Chotay  Lall  entitled  to  one-thii-d  of 
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J.  C.  the  moveable  property,  houses,  and  gardens?"  and  the  onus  of  this 

^^  issue  was  stated  to  be  on  the  descendants  of  Chotay  Lall. 

IIUR 

PuRSHAD  Upon   that   issue   the    Deputy-Commissioner  found  that   the 

Sued  Dyal.  alleged  chit  was  not  genuine,  and  very  properly  so  upon  the  evi- 
dence  then  before  him,  for  the  original  had  been  withdrawn  and  was 
not  produced.  It  has  already  been  stated  that  the  Deputy-Commis- 
sioner in  his  judgment  before  remand  awarded  the  plaintiflF  one-fifth 
of  the  property,  and  that  upon  appeal  by  Ram  Sahoy  to  the 
Commissioner  that  decree  was  modified,  and  one-seventh  awarded 
to  the  plaintiff. 

The  judgment  of  the  Commissioner  was  delivered  on  the  7th 
May  1870,  in  Ram  Sahoy's  appeal  only.  On  the  6th  May,  only  the 
day  before  the  Commissioner  gave  judgment  in  Ram  Sahoy 's  appeal 
(Record  No.  1,  page  120, 1.  26),  the  defendant,  Balmokund,  and 
other  descendants  of  Chotay,  including  Mohun  Lall,  presented 
another  appeal  (Zi.,  108),  and  on  the  12th  May  1870,  five  days 
after  the  judgment  of  the  Commissioner,  the  defendants,  Ramchum 
and  others,  preferred  a  third  appeal  (Record,  page  118),  both  of 
the  last  two  appeals  being  against  the  decision  of  the  Deputy- 
Commissioner  of  the  28th  March  1870.  The  appeals  appear 
to  have  been  out  of  date  (Act  VIII  of  1859,  s.  53«3)  unless  there  was 
great  delay  in  granting  a  copy  of  the  decree  appealed  against.  Be 
this,  however,  as  it  may,  the  appeal  of  Balmokund  and  others  was 
admitted,  and  judgment  was  pronounced  upon  it  by  the  Commis- 
sioner, who  upheld  the  judgment  he  had  given  on  Ram  Sahoy's 
appeal. 

One  of  the  grounds  of  appeal  by  Balmokund  and  other 
descendants  of  Chotay,  including  Mohun  Lall,  to  the  Com- 
missioner from  the  decision  of  the  Deputy- Commissioner  was,  not 
that  upon  the  evidence  the  Deputy- Commissioner  ought  to 
have  found  in  favor  of  Chundun's  chit,  but  that  they  had  had  no 
opportunity  of  proving  Chundun's  chit  put  in  evidence  by  them  on 
the  first  hearing  of  the  suit.  (Record  No  1,  p.  109,  1.  34,  and  p. 
121,  1.  21.) 

The  Commissioner  expressed  no  opinion  upon  the  point,  though 
be  stated  generally  that  nothing  had  been  advanced   to  shake  the 
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propriety  of  his  decree  in  the  other  appeal,  which  in  fact  gave  no  J.C. 

eflfect  to  Chundun's  chit.  [^ 

From  that  decision  a  special  appeal  was  preferred  to  the  Judi-       pursh^d 
cial   Commissioner  by   Balmokund,   Mohun  Lall,   and  others,   in  ^* 

which  they  set  up  a  ground  of  appeal  as  regards  Chundun's  chit 
similar  to  that  which  had  been  stated  in  their  appeal  to  the  Com- 
missioner (Record  No.  1,  p.  136,  1.  4)  ;  but  they  still  claimed  in 
their  appeal  the  right  for  Balmokund,  as  the  eldest  member  of 
Chundun's  family,  to  succeed  to  the  whole  of  the  immoveable  estate 
(/^3?.,  p,  135,  1.  37).  With  regard  to  the  custom  of  the  family  and 
Chundun  s  chit,  they  said :  "  The  appellants  have  had  no  oppor- 
tunity to  produce  evidence  with  reference  to  the  custom  of  the  family, 
the  will  of  Rajah  Beharee  Lall,  aTid  the  writing  of  Chundun,  and  to 
file  the  latter''  (Record No.  l,p.  136,  1.  4).  The  Judicial  Com- 
missioner expressed  no  opinion  with  reference  to  that  ground  of 
appeal,  though  he  ought  to  have  done  so.  If  he  had  expressed  a 
judgment  upon  the  point,  he  ought  to  have  held  on  special  appeal 
that,  as  a  matter  of  law,  there  was  nothing  in  the  objection.  The 
appellants  had  not,  nor  had  any  one  of  the  parties  to  the  suit,  set 
up  a  custom  in  the  family  with  regard  to  the  extent  of  shares  to 
which  brothers  and  the  descendants  of  deceased  brothers  were  en- 
titled on  partition  of  immoveable  estate.  They  had  every  opportu- 
nity to  do  so  if  they  wished,  and  to  prove  it  if  they  could.  With 
regard  to  Chundun's  chit,  they  not  only  had  an  opportunity  of  fil- 
ing it,  but  they  actually  did  file  it  in  the  Court  of  the  Deputy-Com- 
missioner, but  they  afterwards  withdrew  it  before  the  hearing 
(Record  1,  p.  96,1.  15) ;  and  they  also  gave  such  evidence  as  they 
thought  fit  respecting  it,  but  did  not  produce  the  original. 

Sheo  Chum,  on  the  first  trial  before  the  Deputy-Commissioner, 
stated  that  two  copies  of  the  latter,  that  is,  Chundun's  chit,  had  been 
made  and  signed  by  Hurpurshad,  Beharee  Lall,  Ram  Narain, 
Kunhya  Lall,  and  Madho  Pershad,  and  he  afterwards  added,  and 
l)y  Baboo  Ram  Sahoy  (/d.,  p.  04). 

Mungul  Sing  said  {Id.,  p.  84) : — 

"  I  was  sitting  near  the  Baradurree  one  morning  in  Magh,  1275 
F.,  Rajah  Beharee  Lall,  Ram  Churn,  Beni  Pershad,  Mohun  Lall, 
Hurpurshad,  Ram  Sahoy  were  there  ;  Balmokund  was  having   his 
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J-  C.  hair  dressed  at  a  little  distance.     They  all  agreed  to  abide  by  Lallah 

1876  Chundun  Lall's  letter,  and  went  away.     A  Hindee  chit  was  written 

HuR  (he  does  not  say   a  copy   of  ChunduQ's  chit  was  made)  by  Rajah 

V  Beharee  Lall ;  and  Kuahya  Lall,  Rim  Sahoy,  Beni  Pershad,  Hur- 

$ii£o  DvAL.    purahad,  Ram  Churn,  Madho  Lall  sigaed  it.      I  cannot  write   or 

read. 

^'Cross-examination. — Hurpurshad  took  this  letter  away.  Beni- 
Pershad  took  the  original  of  Chundun  Lall.  Ram  Sahoy  took 
away  another.  I  was  there  by  chance.  I  never  was  sent  for  be- 
fore." 

As  regards  the  evidence  given  after  the  remand  respecting" 
Chundun's  chit,  their  Lordships  consider  that  the  Deputy-Com- 
missioner was  correct  in  stating  that,  with  exception  of  the 
testimony  of  Beni  Pershad  and  Deenanath,  the  additional  evi- 
dence {Id.,  p.  851  to  357)  merely  goes  to  show  the  existence  of 
the  document  {Id.,  p.  373.  1.  3).  That  fact  is  now  admitted. 
Deenanath's  evidence  is  at  p.  358. 

He  says  at  1.  17  :  "I  have  seen  with  Beni  Pershad  and  with 
Hurpurshad  a  chit  purporting  to  be  written  by  Chundun  Lall 
a  year  before  I  entered  his  service.  I  saw  the  letter  during 
Chundun*s  life,  and  he  spoke  to  me  about  it,  and  said  he  wished 
Gunga  Pershad's  sons  to  get  Rs.  20,000,  Chotay  LalKs,  Rs.  30,000  ; 
and  the  others  Rs.  15,000  each"   (Oudh  Record,  p.  358, 1.  18). 

This    shows   that   Chundun's   intention    when    he  wrote   the 
document  was  that  the  several  members  of  the  family  should  each 
receive  the  particular  amount  set  opposite  to  his   name.     Chun- 
dun,  certainly,   according    to   that   evidence,   does  not   appear  at 
that  time  to  have   inserted    the   amounts  as   expressing  the    pro- 
portions in   which    the   property    of  the    family    was  divisible  by 
custom,  or  was  at  all  times  in   future  ,to   be  divided   if    partition 
should   take  place.      Deenanath,   however,   added   that    the   con- 
versation was  casual,  and  in  answer  to  the  Court,  said  :  "In  the  con- 
versation above  described,  I  understood  from   Chundun  Lall   that 
he  meant  the  whole  property  to  be  divided  amongst  the  kinsmen 
in  those  proportions  ;  the  word  *Ursalha'  was  used  by   him.     The 
conversation   arose    at   the   time   of  Qolam  Ali  Khan  driving  the 
family  across  the  Ganges  in   1255   Fuslee."     That  was   about   the 
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year   1818,  and  the  conversation  applied    to   the   property  as  it  J.  C. 

existed  at  that  time.  1^ 

HUR 

The  statement  as  to  what  the  witness  understood  from  Chun-  Purshad 
dun  in  1848  to  be  his  meaning  is  too  loose  and  unsatisfactory  to  sheo  Dyal. 
be  acted  upon;  it  was  never  mentioned,  or  even  alluded  to  either 
in  his  examination  or  cross-examination  at  the  first  trial ;  is 
quite  at  variance  with  the  statement  in  his  examination-in-chief 
that  Chundun  had  told  him  that  he  wished  Ganga  Pershad's 
sons  to  get  Rs.  20,000,  Chotay  Lall's  Rs.  30,000,  and  the  others 
Rs.  15,000  each,  coupled  with  his  statement  in  cross-examina- 
tion that  Chundun's  property  consisted  of  Rs.  4,00,000  or  Rs, 
5,00,000  when  the  paper  was  written. 

The  Deputy-Commissioner  in  his  judgment,  referring  to  this 
statement  of  Deenanath,  says : — *'This  evidence  is  not  sufficient 
to  justify  the  Court  in  attaching  to  the  document  a  meaning 
difierent  from  that  on  the  face  of  it,"  and  their  Lordships  entirely 
agree  with  him, 

Deenanath  did  not,  on  his  examination  after  remand  in  the 
Oudh  suit,  speak  to  the  fact  of  copies  having  been  made  or 
signed  by  other  members  of  the  family.  His  evidence  was  given 
on  the  19th  of  August,  and  it  will  be  seen  that,  when  examined 
before  the  Subordinate  Judge  in  the  Cawnpore  suit  on  the  10th 
March  1870,  he  swore  not  only  that  copies  had  been  made  and 
signed,  but  that,  after  finishing  the  copy,  the  following  sentence 
was  added  thereto :  ''Every  one  should  divide  and  take  his 
share  according  to  the  letter  of  Lallah  Sahib."  (Record  No.  2, 
p.  148.)  He  is  the  only  witness  who  spoke  to  that  fact.  Beni 
Pershad,  one  of  the  sons  of  Chotay,  who  was  interested  in  acquir- 
ing a  double  share  for  his  branch  of  the  family,  said  : — "  Two 
copies  of  the  letter  were  made  by  Beharee  ;  one  copy  was  given 
to  Ram  Sahoy,  and  the  other  to  the  descendants  of  Chundun ;" 
but  he  did  not  state  that  any  sentence  was  added  thereto,  or  that 
the  copies  were  signed  by  any  of  the  members  of  the  family, 
though  he  is  one  of  the  persons  who  was  said  by  Mungul  Singh 
to  have  signed  them.  He  went  on: — "The  chit  of  Chundun 
should  regulate  the  partition  of  the  property  of  every  descrip- 
tion" (368,  line  28).     But  this  was  mere  matter  of  opinion.    He 
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J*  ^'  did  not  at  that  time  state  that  any  agreement  to  the  effect  was 

l^  ever  entered  into  by  the  family,  and  it  is  quite  at  variance  with 

HuR         the  defence  which  he  had  set  op. 

PURSHAD  '^ 

Sheo%yal  '^^^  Deputy-Commissioner,  in  his  judgment  on  remand,  found 

that   there  was   no  ascertained   custom   as   to  partition  (Record 

No.  1,  p.  869,  line  5),  and  putting  Chundun's  chit  out  of  the 
question  their  Lordships  are  of  opinion  that  that  finding  was 
correct. 

With  respect  to  Chundun's  chit,  the  Deputy-Commissioner, 
after  giving  his  reasons  in  detail,  and  amongst  others  that  the 
original  document  had  not  been  produced,  said  : — "I  am  still  of 
opinion  that  the  proof  of  the  genuineness  of  the  document  is  in- 
sufficient; and  even  admitting  its  genuineness,  I  cannot  set  any 
value  upon  it/*     He  said  : — 

"It  has  been  found  that  Chundun  Lall  and  Gunga  Pershad 
were  a  joint  undivided  family,  and  hence  Chundun  Lall  had  no  legal 
power  to  deal  with  more  than  his  own  share,  t.e,,  one-half  of  the 
joint  property. 

"For  these  reasons  I  set  aside  altogether  the  so-called 
writing  of  Chundun  Lall.  It  has  been  found  above  that 
no  ascertained  family  custom  respecting  partition  has  been 
established,  and  I  find,  in  consequence,  on  the  issue,  that  the 
measure  of  the  share  of  each  party  in  the  personal  property 
is  Hindoo  law,  under  which  Baboo  Ravi  Sahoy  will  take  one-- 
half  (-j^iy),  and  the  sons  of  Chundun  Lall,  or  their  representatives, 
each  one-tenth  (^),  In  the  ancestral  estate,  and  that  acquired  up 
to  the  14th  February  1856, 1  find  that  the  measure  of  the  share  of 
each  party  is  also  Hindoo  law,  and  that  under  it  Baboo  Ram  Sahoy 
will  take  one-half,  and  the  sons  of  Chundun  Lall,  or  their  repre- 
sentatives, each  one-tenth.  I  find  that  in  the  acquired  estate  of 
Baboo  Sheo  Pershad,  i,  e.,  Bunthra  taluqa.  Baboo  Ram  Sahoy  is 
entitled  to  the  sole  ownership,  the  measure  of  his  share  being  Act  I 
of  1869,  and  in  the  acquired  estate  or  *grant'  of  Qouree  Shunkur,  as 
previously  explained,  I  find  that  the  measure  of  the  share  of  each 
of  the  parties  is  the  will  of  Rajah  Gouree  Shunkur,  under  which 
the  sons  of  Chundun  Lai,  or  their  representatives,  and  Baboo  Ram 
Sahoy,  will  each  take  one-sixth." 


Sheo  Dyal. 
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The  finding  of  the  Deputy-Commissioner,  taken  on  remand,  J.C 

afterwards  went  before  the  Judicial  Commissioner.    He  found  that  ^^ 

Chundun's  chit  was  genuine,  not  that  all  or  any  of  the  parties  had  Hur 

signed  a  copy  or  copies  of  it,  or  had  agreed  to  be  bound  by  it ;  but  v. 

he  considered  that  the  document  set  forth  the  custom  under  which 
the  ancestral  estate  had  been  held,  and  to  which  both  Rajah  Gouree 
Shunkur  and  Baboo  Sheo  Pershad  in  their  wills,  and  Rajah  Beharee 
Lall  in  his  petition,  alluded. 

The  following  is  an  extract  from  his  judgment,  (p.  384?,  1.  23, 
Record  1): — 

"  The  Court  of  First  Instance  would  apply  the  ordinary  Hin- 
doo law,  but  it  appears  to  me  that  such  a  ruling  would  not  only  be 
in  direct  contravention  of  the  repeated  declaration  of  this  family 
for  many  years,  that  the  joint  estate  was  subject  to  family-custom ; 
but  in  direct  opposition  to  the  expressed  wishes  of  the  two  grantee?. 
Rajah  Gouree  Shunkur  and  Baboo  Sheo  Pershad,  in  respect  to  the 
estates  over  which  they  respectively  had  a  power  of  testamentary 
disposition. 

"  Had  these  latter  intended  that  their  grants  should  be  divided 
according  to  Hindoo  law,  nothing  could  have  been  easier  or  more 
natural  than  for  them  to  say  so.  But  what  they  do  say  is,  *  We 
have  a  custom  under  which  we  now  hold  family-property,  and 
by  that  custom  we  wish  the  succession  to  our  acquired  estate  to  be 
regulated.* 

**I  think  it  impossible  for  any  member  of  the  family  to  say  that 
the  division  should  be  by  law,  rather  than  by  family  custom. 

"  The  difficulty  is  to  decide  what  is  that  custom. 

*'  The  two  instances  of  separation  in  previous  generations  do  not 
assist  us,  for  they  are  evidently  not  regulated  by  a  common  law, 
but  were  friendly  agreements,  the  amounts  given  off  being  deter- 
mined amicably,  and  based  probably  on  facts  known  to  the  parties 
concerned,  and  to  no  one  else. 

"It  is  hardly  disputed  that  the  greater  portion  of  the  property 
held  prior  to  the  recent  grants  was  acquired  by  Chundun  Lall  and 
his  eldest  son,  Chotay  Lall ;  aTid  I  myself  can  speak,  frani  many 
years*  expei^ience,  to  the  veneration  in  which  the  Btcira  Lallah  {Chan- 
dun  Lall)  was  held  by  the  joint  family,  and  to  the  fad  that  all  agreed 
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J-  ^'  that,  though  the  family  lived  and  hoped  to  continue  as  undivided,  yet 

IJJ_^  that  Chundun  Lall  had  made  a  division  prior  to  his  demise,  which 

HuR  was  preserved  in  the  family-archives,  and  recognised  by  them, 

A  URSHAU. 

S    o^b  A  '*  ^  paper,  purporting  to  be  a  copy  of  the  record  of  the  division 

so  made  in  Chundan  Lall's  own  handwriting,  has  been  produced 

in  this  suit,  and  it  is  admitted  that  it  is  a  copy  of  the  document 
filed  in  the  Court  of  Cawnpore. 

**  Some  ridicule  has  been  cast  upon  this  paper,  and  the  Court  of 
First  Instance  deemed  it  unnecessary  to  enquire  into  its  genuine- 
ness or  its  validity. 

'*The  ridicule  was  misplaced,  for  the  points  which,  to  the  igno- 
rant, appear  ridiculous,  are  precisely  those  which  prove  the  paper  to 
be  a  genuine  production  of  the  patriarchal  head  of  an  undivided 
Hindoo  family. 

"  In  this  Court  there  has  been  no  real  attempt  to  deny  its 
genuineness,  nor  evidence  offered  to  refute  it,  and  as  it  has  been  found 
by  the  highest  Appellate  Court  to  be  genuine  in  a  suit  between 
some  of  those  parties  in  respect  to  properties  held  by  them  in  the 
North- Western  Provinces,  and  not  subject  to.  the  special  law  of 
Oudh,  I  think  it  unnecessary  to  remand  this  case  again  for  trial 
of  that  issue ;  and,  under  my  special  power  of  review,  I  find  that 
the  document  produced  as  Chundun  Lall's  is  genuine. 

"Finding  that,  I  have  no  doubt  but  that  that  document  sets 
forth  the  custom  under  which  the  ancestral  estate  has  been  held, 
and  to  which  both  Rajah  Gouree  Shunkur  and  Baboo  Sheo  Pershad 
in  their  wills,  and  Rajah  Beharee  Lall,  in  his  petition,  allude.*' 

He  then  declared  his  finding  on  the  several  issues  directed  on 
the  remand,  and  on  the  Cth  and  7th.  He  said,  on  the  6th  :  "I  find 
that  the  measure  of  the  division  of  the  personal  property,  the  an- 
cestral and  the  several  acquired  estates,  including  the  Bunthra 
taluqa,  is  the  custom  of  the  family;  and  on  the  7th,  that  the  family- 
custom  is  set  forth  in  the  writing  of  Lallah  Chundun  Lall,  and  that 
by  it  there  falls,  of  the  entire  estate  divided  into  22  portions,  to 
the  heirs  of  Qunga  Pershad,  4  portions;  to  the  heirs  of  Chotay  Lall, 
6  portions  ;  to  the  heirs  of  Rajah  Gouree  Shunkur,  3  portions ;  to 
the  heirs  of  Rajah  Beharee  Lall,  3  portions  ;  to  the  heirs  of  Kunhya 
Lall,  3  portions ;  to  the  heirs  of  Jankee  Pershad,  3  portions*" 
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And  he  concludes  thus  : —  J.  C 

I  therefore   find  that  plaintiflf,   Sheodyal,  as  the  only  son  of 


1S76 
Lallah  Kunhya  Lall,  is  entitled  to  a  share  equal  to  three  out  of     p,,^c,f. 


PURSHAD 

twenty-two  equal  portions  of  the  entire  estate,  and  cancelling  the  ^ 

decrees  of  the  Comoiissioner  of  Lucknow,  dated  7th  May  and  2nd  

June  1070  (as  before),  I  amend,  as  above,  the  decree  of  the  Deputy 
Commissioner  of  Lucknow,  dated  28th  March  1870  ;  said  share  to 
be  enjoyed  by  said  Sheodyal,  subject  to  and  in  accordance  with 
the  will  of  Rajah  Gouree  Shunkur,  deceased  ;  and,  considering  the 
courteous  and  liberal  manner  in  which  the  advocates  of  all  parties 
have  in  this  Court  consented  to  the  arrangement  which  enables 
the  interest  of  all  concerned  to  be  determined  in  one  judgment, 
I  rule  that  when  finally  taxed  in  this  Court  all  the  costs  in  all  the 
Courts  in  this  case  shall  be  costs  against  the  estate." 

The  finding  upon  the  7th  issue  is  altogether  at  variance  v/ith 
the  cases  set  up  by  the  several  defendants  in  tlie  suit,  none  of 
whom,  as  before  observed,  with  the  exception  of  the  descendants 
of  Chotay  Lall,  ever  relied  upon  Chundun's  chit,  and  they,  only  as 
regards   the  moveable  property. 

The  genuineness  of  the  document  is  now  admitted,  but  it  does 
not  of  itself  prove  a  custom. 

A  custom  is  a  rule  which,  in  a  particular  family,  or  in  a  parti- 
cular district,  has  from  long  usage  obtained  the  force  of  law.  It 
must  be  ancient,  certain,  and  reasonable,  and,  being  in  derogation 
of  the  general  rules  of  law,  must  be  construed  strictly.  But  Chun- 
dun's  chit  did  not  allude  to  or  prove  a  usage  in  the  family,  or 
profess  to  lay  down  a  certain  definite  rule  which  could  be  applied 
to  any  other  state  of  facts  than  that  which  existed  at  the  time  it 
was  written.  It  was  not,  and  could  not  be,  acted  upon  or  applied 
to  all  cases  of  partition  amongst  brothers  or  descendants  of  brothers. 
It  was  a  mere  proposal  for  the  division  of  Rs.  1,10,000  amongst  cer- 
tain  then  existing  members  of  the  family.  What  general  rule  can 
be  extracted  from  it  ?  Is  it  that  in  all  cases  where  there  are  two 
brothers,  the  eldest  having  five  sons,  shall  take  nothing  (for  that 
was  the  case  as  to  Chundun  by  his  own  chit),  that  his  eldest  son 
shall  take  six-twenty-seconds  or  three-elevenths,  the  rest  of  his  sots 
three-twenty-seiconds  each,  and  his  brother  four-twenty-seconds,  and 
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J.  C.  what  is  to  be  the  case  where  there  are  more  than  two  brrothers  or 

'^76  the  descendants  of  more  than  two  ?     Their  Lordships  are  of  opinion 

HuR  that  Chundun's  chit  did  not  declare,  was  not  intended  to  declare, 

7,  and  was  not  evidence  of,  a  valid   family- custom.     There  was  no 

Shed  Dyal.  evidence  in  the  Oudh  case  of  an  agreement  by  which  the  parties 
bound  themselves  to  act  upon  it  on  any  future  partition  of  the 
family -property,  moveable  or  immoveable.  The  Judicial  Commis- 
sioner did  not  rest  his  judgment  upon  the  fact  that  an  agreement 
between  the  parties  had  been  proved,  but  upon  the  fact  that 
Chundun's  chit  set  forth  a  custom  under  which  the  ancestral  es- 
tates had  been  held,  and  to  which  he  stated  Rajah  Gauree  Shun- 
kur  by  his  will  alluded.  He  referred  to  his  own  experience  with 
regard  to  the  veneration  in  which  Chundun  was  held,  and  to  his 
knowledge  that  the  family  had  recognized  a  division  which  Chun- 
dun,  prior  to  his  demise,  had  made. 

It  ouglit  to  be  known,  and  their  Lordships  wish  it  to  be  dis- 
tinctly understood,  that  a  Judge  cannot,  without  giving  evidence 
as  a  witness,  import  into  a  case  his  own  knowledge  of  particular 
facts.  If  the  means  of  knowledge  ot  the  Judicial  Commissioner 
of  the  facts  spoken  to  by  him  in  his  judgment  as  depending  upon 
his  own  knowledge,  were  capable  of  being  tested,  it  would  probab- 
ly turn  out  that  it  depended  upon  mere  rumour  or  hearsay,  and 
that  his  evidence  as  to  those  facts  would  not  have  been  admissible 
if  he  had  been  examined  as  a  witness.  But,  oven  if  the  Commis- 
sioner's statement  of  facts  from  his  own  knowledge  be  taken  as 
evidence,  Chundun's  chit  did  not  establish  a  custom  as  to  the  ex- 
tent of  shares  upon  partition,  especially  as  regards  immoveable 
property.  As  to  such  property  the  terms  of  it  were  not  applicable. 
It  expressly  says  :  "  Each  sharer  will  take  his  share  half  in  money 
and  half  in  gold,  silver,  and  debts  due,"  and,  if  the  translation  in  the 
Cawnpore  case  is  to  be  relied  upon,  it  says,  "half  the  estate  con- 
sists of  cash,  and  the  other  half  of  silver,  gold,  and  debts"  (Record  2, 
p.  94) ;  which  shows  that  it  was  intended  to  apply  only  to  property 
of  that  description. 

The  Judicial  Commissioner  not  only  found  that  Chundun's  chit 
set  forth  the  custom  as  to  the  shares  in  which  the  family  property 
was  divisible,  but  he  interpreted  the  documents  called  Gauree  Shun- 
kur's  will,  and  the  tabular  statement,  as  referring  to  a  fapiily-custom 
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by  which  the  extent  of  the  shares  of  the  different  members  of  the  J.C. 

family  was  regulated.     Their  Lordships  do  not  put  that  constraction  1876 

upon  those  documents.     No  such  custom  was  set  up  by  any  of  the  hur 

parties  to  the  suit  in  answer  to  the  plaintiff's  claim.  The  custom  Purshad 
referred  to  in  the  documents  called  a  will  was  merely  that "  the  eldest  Shed  Dyal. 
member  of  the  family  continues  to  be  the  head  ;"  *'that  every 
one  possesses  a  share  ;  that  the  other  brothers  are  at  liberty  to  have 
their  shares  separated  if  they  wish  it ;  that  the  head  has  no  power 
to  alienate  without  consulting  every  shareholder  ;"  and  a  wish  was 
expressed  that  the  old  custom  of  maintaining  the  share  of  each 
shareholder  should  be  preserved  in  opposition  to  the  rule  of  primo- 
geniture. But  there  is  no  allusion  to  any  custom  under  which  the 
different  members  of  the  family  were  entitled  upon  partition  to 
shares  other  than  those  provided  by  the  rules  of  the  Mitacshara. 

Deenanath,  in  his  evidence,  says,  "  The  custom  of  the  family  was 
that  the  eldest  member  had  the  direction."  Gouree  Shunkurdid 
not  state  in  the  tabular  statement,  anymore  than  in  the  document 
called  a  will,  that  there  was  custom  as  to  the  extent  of  the  shares  to 
which  the  several  members  were  entitled  upon  partition.  In  the 
tabular  statement  he  divides  the  members  of  the  family  fit  to 
succeed  under  two  heads — "the  sons  of  Chundun"  and  "  the  sons  of 
Gunga  Pershad.'*  He  does  not  number  them  from  one  to  seven  ; 
but  he  numbers  Chundun's  sons  from  one  to  five  under  one  head- 
ing, and  Gunga  s  sons  one  and  two  under  the  other  ;  he  puts  him- 
self down  as  one  of  the  five,  and  inserts  grandsons  in  the  place  of 
deceased  sons,  thus:  "  The  sons  of  Chotay  Lall,  deceased,"  and 
"the  son  of  Lallah  Jankee  Pershad,  deceased."  He  does  not  state 
that  Chotay's  sons  will  take  two  shares,  but  puts  them  down  as 
representing  their  father  as  one  of  the  sons  of  Chundun  ;  and  he 
also  puts  down  Jankee  Pershad *s  only  son  as  representing  his 
father,  as  another  of  the  sons  of  Chundun, 

The  entry  is  as  follows  : — 

Sons  of  Lallah  Chundun  Lall,  deceased  : 

1.  Sons  of  Lallah  Chotay  Lall,  deceased, 

2.  Rajah  Gouree  Shunkur. 

3.  Lallah  Beharee  Lall. 

4.  Lallah  Kunhya  Lall. 

6,  Son  of  Lallah  Jankee  Pershad. 


V. 

Sheo  Dyal. 
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J-  C.  Sons  of  Lallah  Gunga  Pershad,  deceased  : 

^  1.  Lallah  Shiva  Pershad. 

HuR  2.  Lalla  Ram  Sahoy. 

PURSHAD  "^ 

See  also  tabular  statement,  Record  No.  1,  p.  71,  in  which  the 
words  '*  descendants  of  Ohotay  Lall"  are  used  instead  of  the  words 
sons  of  Chotay  Lall." 

Their  Lordships  consider  that  the  proper  interpretation  of  that 
document  is  that  Gouree  Shunkur  considered,  represented,  and 
declared,  that  it  was  his  wish  and  intention  that  the  property  should 
be  divisible  i^er  5^zV|7es,  and  that  is  clearly  the  mode  in  which,  in 
the  absence  of  a  family-custom,  the  property  being  joint,  would 
have  been  divisible  under  the  Mitacshara.  See  the  "Mitacshara" 
on  Inheritance,  ch.  1.  s.  5  para.  12« 

It  is  not  likely  that  Gouree  Shunkur,  who  had  had  the  sunnud 
granted  to  him,  and  been  allowed  to  engage  for  the  Government 
revenue,  intended  to  say,  and  it  is  clear  that  he  did  not  say,  that 
it  was  his  wish  that  his  nephews,  Chotay's  sons,  as  representing 
their  father,  were  entitled,  by  custom  or  otherwise,  to  a  share 
double  the  amount  of  that  to  which  he  himself  was  entitled.  He 
certainly  did  not  refer  to  Chundun's  chit,  and  he  could  not  have 
referred  to  the  copies  which  are  alleged  to  have  been  made  and 
signed  after  his  death. 

The  Judicial  Commissioner's  judgment  as  to  what  was  the 
nature  and  extent  of  the  custom,  is  founded  entirely  on  Chundun's 
chit.  The  custom  spoken  of  by  Rajah  Gouree  Shunkur  in  the 
documents  called  his  will,  is  a  custom  said  to  have  existed  in  his 
family  for  generations  past.  There  certainly  was  no  evidence 
of  any  partition  in  the  family  in  which  the  property  had  been 
divided  in  the  proportions  specified  in  that  document.  The  evi- 
dence, such  as  it  was,  was  all  the  other  way.  It  showed,  so  far 
as  it  went,  that,  upon  the  partition  between  Chundun  and  Gunga 
Pershad  and  Moonnoo,  each  took  one-third.  See  Runjeet  Singh's 
evidence  (Record  No.  1,  p.  352,  1.  7;  U.,  1-  20,  p.  358).  Ram 
Sahoy  swore  that  Rajah  Beharee  Lai  told  him  that  the  documents 
showed  that,  upon  the  separation  of  Moonnoo,  two-thirds  of  the 
property  was  reserved  for  Chundun  and  Gunga  Pershad  (Record 
No.    2,  Supplement,   p.  4).    Deenanath,  in  his  evidence,  says: 


V. 

Sheo  Dyal, 
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"when  Jubboo  separated,  he  got  a  4-annaa  share,  and  Chundun  J-  C. 

12  annas  of  joint  property.     I   have   often  heard  this.     When  J^ 

Moonnoo  separated,  out  of  4  annas  he  got  1  anna  3  pie ;  Gunga,  Hur 

1   anna  3  pie;  and  Chundun,  1   anna  6  pie.     The  12  annas  was 
not  divided,  it  was  left  to  meet  expenses  of  the  business. 

The  evidence  in  the  Oudh  suit  cannot  be  supplemented  by 
that  which  was  given  in  the  Cawnpore  suit  in  December  1870, 
long  after  the  final  decision  of  the  Judicial  Commissioner  of  Octo- 
ber 1870  was  pronounced. 

Reliance  was  placed  upon  Ram  Sahoy's  letters  as  showing  his  own 
admission  that  he  had  no  right  to  any  share  in  the  family  estate. 
It  cannot  now  be  disputed  that  he  is  entitled  to  a  share,  tliough 
the  extent  to  which  he  is  entitled  is  a  matter  in  dispute.  Their 
Lordships  agree  with  the  view  which  the  High  Court  took  of  those 
letters.  They  consider  that,  regard  being  had  to  the  circum- 
stances, an  admission  that  he  was  not  entitled  to  any  thing  cannot  be 
fairly  drawn  from  them.  He  probably  was  under  the  impression 
at  the  time  they  were  written  that  by  virtue  of  Lord  Canning's 
Proclamation,  and  the  eunnud  which  had  been  issued,  his  benefi- 
cial interest  as  a  sharer  had  been  confiscated,  and  that  Beharee  was 
the  beneficial  owner  of  the  whole  of  Mourawan.  The  letters,  if  they 
amount  to  an  admission  at  all,  amount  to  an  admission  that  he  was 
not  entitled  to  any  portion  of  the  Mourawan  estates  ;  they  certainly 
cannot  be  evidence  to  show  that  he  was  entitled  to  only  two- 
elevenths  of  it. 

Their  Lordships  having  decided  that  the  property  which  was 
granted  to  Rajah  Qouree  Shunkur  by  sunnud,  etc.,  was  transferred 
by  him  to  the  family  to  be  held  as  joint  family-property,  the  whole 
of  the  property  in  dispute  in  both  the  suits  must  be  governed  by  the 
same  rules.  Their  Lordships  are  of  opinion  that  neither  by 
custom,  usage,  contract,  nor  by  any  other  means,  has  the  property 
in  dispute  in  the  Oudh  suit  at  any  time  become  divisible  upon 
partition  in  any  other  manner  or  in  any  other  shares  than  according 
to  the  rules  of  the  Mitacshara.  They  are  of  opinion  that  the  find- 
ing of  the  Judicial  Commissioner  on  the  sixth  and  seventh  issues, 
that  the  measure  of  division  of  the  personal  property,  the  ancestral 
and  the  several  acquired  estates,  including  the  Bunthra  estate,  is 
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J.  C.  the  custom  of  the  family,  and  that  that  family  custom  is  set  forth  in 

^^7^  the  writing  of  Chundun  Lall,  and  his  decree  founded  upon  that 

HuR  finding,  are  erroneous,  and  that  the    property    must   be  divided 

"^^  according  to  the  rules  of  the  Mitacshara.     There  is  not  sufficient 

Sheo  Dyal.    evidence  to  warrant   a  finding  that  Ram  Sahoy  was  to  take  the 

Bunthra  estate  and  the  twenty- seven  villages  as  his  share  of  the 

property;  and  their  Lordships  are  of  opinion  that  the  twenty-seven 

villages  must  be  held  to  form  part  of  the  joint  family-estate,  and 

must  accordingly  b3  divided  as  part  of  it. 

It  was  agreed  at  the  hearing  of  the  appeals  that  their  Lordships 
should  decide  whether  the  Bunthra  estate  is  part  of  the  joint  family 
property,  and  is  divisible  in  the  same  manner  as  the  Mourawatt 
estate.  They  are  of  opinion  that  it  is.  Sheo  Pershad  to  whom  it 
was  granted,  having  signed  documents  similar  to  those  which  were 
signed  by  Gouree  Shunkur  as  to  the  Mourawan  estates  (Record 
No.  1,  page  27,  1.  30),  Bunthra  became  part  of  the  undivided 
family-estate. 

With  regard  to  the  property  which  is  the  subject  of  the  Cawnpore 
suit,  their  Lordships  are  of  opinion  that  Chundun's  chit  does  not 
apply  to  it;  and  that  it  is  not  satisfactorily  proved  that  the  members 
of  the  family  ever  agreed  that,  upon  partition,  it  should  be  divided 
in  the  proportions  specified  in  Chundun's  chit  with  respect  to 
Rs.  1,10,000  therein  mentioned. 

Beni  Pershad^s  evidence  in  the  Cawnpore  suit,  given  on  the 
19th  December  1870  (Supplemental  Record  in  that  suit,  page  2), 
is  very  different  from  that  which  he  had  previously  given  on  the 
23rd  August  1070,  in  the  Oudh  suit  after  the  remand. 

He  was  greatly  interested  in  the  result  as  one  of  the  descen- 
dants of  Chotay  Lall,  and  his  evidence  in  the  Cawnpore  suit  was 
given  after  the  last  judgment  of  the  Judicial  Commissioner  had 
been  pronounced  on  the  29th  October  in  that  year. 

He  then  stated  for  the  first  time  that  copies  of  Chundun's  chit 
were  signed  by  six  members  of  the  family,  that  is  to  say,  by  the 
eldest  son  of  each  stock. 

But  even  that  would  fall  short  of  proving  that  they  had  agreed 
that,  upon  any  future  partition  of  immoveable  property,  their 
shares  should  be  adjusted  in  the  same  proportions  as  those  in  which 
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Rs.  1,10,000   mentioned  in   Chundun's   chit  were  to  be   divided.  J-  C 

None  of  the  witnesses  corroborated   the   evidence   of   Deenanath  l_J_ 

given   in  the  Cawnpore   suit   (Record  No.  2,    page    148),  that  an  1^^^ 

additional  sentence  was   added   to   the  copies   of  Chundun's  chit  v, 

which  the  parties  are  said  to  have  signed. 

Chundun's  chit  had  reference  only  to  moveable  property,  and, 
without  SDme  addition,  could  not  be  applied  to  the  partition  of 
immoveable  property. 

Beni  Pershad  went  on  to  say  that  the  signed  copies  were  deli- 
vered, one  to  Harpurshad,  and  one  to  Ram  Sahoy  (Supp.  Record, 
Cawnpore  case,  p.  2,  1.  18),  the  persons  above  all  others  whom  it 
was  necessary  to  bind  by  them.  The  story  is  most  improbable. 
Ram  Sahoy  (Record  No.  2,  Supplement,  page  4)  swore  that  an 
arrangement  was  come  to  by  which  Bunthra  and  other  property 
was  to  be  taken  by  him  as  his  share,  and  in  this  he  was  corroborated 
by  Beni  Pershad.  The  latter,  after  stating  that  copies  of  Chundun's 
chit  were  signed,  said:  '*  After  this  Ram  Sahoy  got  the  27  villages 
in  Oudh,  and  took  the  profits.  Ram  Sahoy  took  the  27  villages 
in  accordance  with  the  arrangement.  The  chitta  on  account  of 
the  whole  estate  was  not  made  up,  but  these  villages  were  given 
to  Ram  Sahoy  to  receive  the  full  profits,  while  the  remaining 
villages  continued  to  be  attached  to  the  Koothee  at  Oonao."  {Tel, 
Supplement  Record,  page  2, 1.  25,  etc.) 

Further,  he  said  :  '*  Rajah  Beharee  did  not  sign  the  paper  which 
I  have  deposed  was  drawn  up  in  his  lifetime  ;  he  wrote  the  copies, 
and  his  son  signed  it."     {Id.,  p.  3,  1-  8.) 

Again:  *'at  the  meeting  of  the  family  at  which  the  document 
executed  by  all  of  us  was  prepared,  there  was  no  mention  made  of 
any  other  paper  but  the  document  of  Ohundun." 

Hurpurshad  denied  that  a  copy  of  Chundun's  chit  was  signed 
by  the  family.     (Record  No.  2,  page  180.) 

Ram  Narayan  said  he  did  not  know  whether  he  had  ever  signed 
such  a  paper.  He  said,  "  If  I  see  the  paper  I  can  say, "  but  none 
was  produced. 

Mohun  Lall,  who  was  interested  in  obtaining  a  double  share  for 
the  descendants  of  Chotay,  of  whom  he  was  one,  on  his  first  exami- 
nation before  the  Subordinate  Judge  (Record  No.  2,  page  14:3),  did 
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J*  C.  not  corroborate  the  other  witnesses  as  to  the  delivery  of  the  signed 

J^  copies  to  Hurpurshad  and  Ram  Sahoy  respectively,  but  he  corrobo- 

HuR  rated   Ram  Sahoy  and  Ram  Pershad  as  to  an   agreement  having 

V.  been  come  to  by  which  Ram  Sahoy  was  to  take  the  27  villages,  etc., 

"^^ ^^^*    in  lieu   of  his  share.     He  said  in  his  evidence,  taken  10th  March 

1870  (Record  No.  2,  page  146,  line  3)  :  "  About  two  and  a  half  or 
three  years  ago  Rajah  Beharee  Lall,  Hurpurshad,  and  Ram  Pershad 
were  looking  at  the  document—i.  e.,  Chundun'g  chit — and  I  was 
present  there  ; "  but  he  does  not  say  that  copies  were  made  or 
signed  by  any  of  the  family. 

Deenanath,  in  his  first  deposition  in  the  Cawnpore  suit  (Record 
No.  2,  page  148),  said  :"the  copies  were  signed  in  1274  Fuslee" 
which  would  be  about  the  time  above  mentioned  by  Mohun  Lall. 
In  his  deposition  in  the  Oudh  suit  after  remand  (Record  No.  1, 
page  358),  he  speaks  of  the  chit,  and  not  of  the  copies.  In  his 
examination  before  the  High  Court  after  adjournment,  he  said  the 
copies  were  made  in  1275  Fuslee. 

Mohun  Lall  in  his  deposition  taken  on  the  7th  December  1870, 
after  the  adjournment,  says,  *'  I  first  saw  it  about  three  years  ago." 
That  would  be  in  1867. 

Further,  in  his  first  examination  in  the  Cawnpore  suit,  Mohun 
Lall,  speaking  of  Chundun's  chit,  said  (Record  No.  2,  p.  14*J,  1. 
29) : — **  It  is  in  the  handwriting  of  Chundun ;"  and  he  went 
on: — '^  SuhseqiUTitly  in  the  time  of  Bajak  Beharee  Lall  a  partition 
deed  was  executed  hy  the  members  of  the  family y  and  signed  by  all  of 
them.  Rajah  Kunhya  Lall,  Baboo  Ram  Sahoy,  Lalla  Balmokund, 
Madho  Pershad,  Hurpurshad,  and  Ram  Narayan  attached  their 
signatures  to  the  document.  It  is  probably  with  some  of  the 
members  of  the  family  "  [here  some  of  the  words  are  omitted,  pro- 
bably, "it  was  agreed  that  the  family"]  **  should  divide  the  proper- 
ty according  to  the  directions  of  Lalla  Chundun  Lall,  contained 
therein."  Here  he  speaks  of  a  deed  of  partition,  which  was  pro- 
bably with  some  of  the  members  of  the  family.  He  could  not 
refer  to  the  copies  of  Chundun's  chit  which,  in  his  examination 
after  adjournment  by  the  High  Court,  he  said  were  given,  one  to 
Hurpurshad,  and  one  to  Ram  Sahoy  (Record  No.  2,  p.  182).  He 
proceeded : — "  Leaving  out  the  property   in  Oudh,  the  plaintiff. 
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that  is,  Bam  Sahoy,  is  entitled  to  those  estates  which   are  situate  in         J.  C. 
Gawnpore  and  Futtehpore  districts,  and  in  respect  of  which  his  name  *^76 

is  entered  in  the  register.     I  mean  that  the   plaintiff's  share   is  Hur 

equal  to  all  the  estates  in   respect  of  which  his   name   has   been  ^, 

recorded  in  conformity  with  the  letter  executed  by  Lalla  Chundun  Sheo  Dyal 
Lall.  The  plaintiff's  share  in  the  firm  is,  in  my  opinion,  equal  to 
two -elevenths  according  to  the  letter  referred  to  above,"  etc. 
Again,  he  says  (p.  144): — "  In  the  petition  of  Rajah  Beharee  Lall, 
bearing  order  dated  the  14th  January  1868,  which  was  presented 
to  the  Deputy-Commissioner  of  Oonao,  it  is  stated  that  the 
entry  of  the  names  should  be  effected  in  conformity  with  the 
memorandum  of  Lalla  Chundun  Lall.  The  memorandum  re- 
ferred to  therein  is  the  document  marked  C  (Chundun's  chit), 
and  the  Eazeenamah  or  Agreement  mentioned  therein  is  the  Agree- 
m^Tit  cf  which  I  have  spoken  above.  It  was  in  conformity  with 
this  petition  of  Beharee  Lall,  that  is,  in  compliance  with  the 
provisions  contained  therein,  that  the  plaintiff  caused  his  name  to 
be  entered  in  column  9  of  the  Revenue  Register  of  the  district  of 
Oonao  in  respect  of  the  twenty-seven  villages." 

The  High  Court,  in  their  first  judgment,  speaking  of  the  agree- 
ment mentioned  in  the  petition  of  Beharee  Lall  of  the  9ih  Feb- 
ruary 1868,  say : — 

**  There  is  other  evidence  to  show  that  such  an  agreement  was 
made.  Mohun  Lall  deposed  that  a  deed  of  agreement  was  drawn 
up  in  the  lifetime  of  Beharee  Lall,  and  signed  by  the  members 
of  the  family,  including  the  plaintiff.  Deenanath,  the  head 
gomashta  of  the  firm  at  Mourawan,  states  that  Beharee  Lall  sent 
to  Hurpurshad,  who  had  the  key  of  the  cash  room,  for  the  paper 
drawn  up  by  Chundun  Lall  in  October  1885,  and  had  a  copy  made 
of  it,  which  was  signed  by  all,  it  being  agreed  that  a  division  of 
the  property  should  be  made  in  accordance  with  its  provisions, 
Sheo  Churn  Lall  states  that  the  copy  was  made  in  his  presence, 
and  signed  by  all  the  members  of  the  family.  Shunkur  Buksh 
deposes  that  he  heard  from  the  plaintiff  that  Beharee  Lall  had 
recently  written  a  paper  which  was  signed  by  all  parties ;  and 
Mahadeo  deposes  that  the  plaintiff  informed  him  on  two  occasions 
that  he  would  take  his  share  in  accordance  with  the  paper  written 
by  Chundun  Lall" 
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J   C.  Again  : — 

!_J^  "  It  is  much  to  be  regretted  that  the  Court  of  First  Instance  did 

HuR  jr^Q^  examine   the  plaintiff  as  to  the  making  of  the  agreement  to 

7^  which  the  witness  referred  ;  and  if  the  Court  had  been  satisfied  that 

*    such  an  agreement  was,  in  fact,  made  and  reduced  to  writing,  it 

should  have  called  upon  the  parties  to  produce  it,  for  it  would 
have  had  a  material  bearing  on  the  plea  of  the  defendants,  that 
the  plaintiff  has  assented  to  the  arrangement'*  (see  Record 
No.  2,  p.  178,  1.  36;  and  p.  170). 

Further  they  say : — 

"There  remains  only  the  question — Was  the  principle  of 
division  indicated  in  the  paper  written  by  Chundun  Lall  assented 
to  by  the  plaintiff,  or  those  from  whom  he  claims,  or  was  there 
any  other  arrangement  assented  to,  with  respect  to  the  division 
of  the  property,  at  variance  with  the  ordinary  rules  which  govern 
the  partition  of  joint  property  ?  This  issue  was  not  distinctly  raised 
in  the  Court  below;  and,  although  there  is  some  evidence  on  the 
record  on  which  we  might  determine  it,  to  enable  us  to  do  so 
satisfactorily,  we  deem  it  essential  that  the  agreement  to  which 
reference  has  been  made  by  several  witnesses  as  having  been  prepared 
in  the  lifetime  of  the  Rajah  Beharee  Lall^  should  be  called  for^ 
and,  if  it  exists,  be  jmt  in  evidence.  At  present  we  have  only 
secondary  evidence  of  its  contents,  and,  although  no  objection 
was  taken  to  its  admission  in  the  Court  below,  we  hesitate  to  act 
upon  it  until  we  are  assured  that  no  better  evidence  exists.  We, 
therefore,  call  upon  the  defendants  to  produce  the  document  to 
which  we  have  referred,  and  to  give 2^roof  of  its  identity  with  that 
spolicn  to  by  the  witnesses-^  and  if  the  plaintiff  desires  to  contradict 
the  evidence  of  the  execution  of  the  document,  which  may  be 
adduced  by  the  defendants,  he  is  at  liberty  to  tender  himself  for 
examination."— (Record  No.  2,  p.  279,  1.  21). 

The  evidence  of  Mohun  Lall  (Record  2,  p.  143)  and  of  Beni 
Pershad,  appears  to  refer  to  a  document  containing  an  arrange- 
ment by  which  Ram  Sahoy  was  to  take  the  twenty-seven  villages, 
etc.,  and  probably,  according  to  Beni  Pershad,  Bunthra  and 
other  property  as  his  share.  The  document  may  have  referred 
in  terms  to  Chundun's  chit,  and  for  these  reasons  copies  of  it  may 


INDIAN  APPEALS.  gj 

have   been    made   and   signed   by   the   family  for  identification.  J.  C. 

If  the  parties  intended  that  all  the  property  should  be  divided  in  ^^76 

the  proportions  mentioned  in  Chundun's  chit,  it  is  improbable  that  Hur 

they  should  have  signed  only  copies  of  the   chit  when  it  referred  ^. 

to  specific  moveable  and  not  to  immoveable  property.  In  their  SheoJDyal. 
second  judgment,  delivered  on  the  21st  August  1871,  the  High 
Court  say  :  **We  adjourned  this  case  in  order  to  obtain  the  produc- 
tion of  the  copies  of  the  document  alleged  to  have  been  written 
by  Lalla  Chundun  Lall  in  October  1835,  which,  as  we  observed 
in  the  former  part  of  our  judgment,  was  deposed  to  by  several 
witnesses.     We  have,  however,  failed  to  obtain  its  production." 

In  their  former  judgment,  the  Court  stated  that  they  adjourned 
for  the  production  of  the  agreement  spoken  to  by  Mohun  Lall, 
not  merely  for  the  production  of  the  copies  of  Chundun's  chit. 
The  defendants  did  not  produce  the  deed  of  agreement,  nor  either 
of  the  copies  of  Chundun's  chit,  which  were  said  to  have  been 
signed ;  nor  did  they  suflBciently  account  for  the  non-production 
of  them  if  they  existed.  The  High  Court  did  not  find  that  it 
was  out  of  the  power  of  the  defendants  to  produce  the  agreement 
or  the  alleged  copies  of  Chundun's  chit,  and  unless  that  was  the 
case  there  was  no  excuse  for  Chotay's  descendants  not  pro- 
ducing them  if  they  existed.  The  issue  as  to  whether  a  rule 
for  partition  of  the  joint  family  property,  other  than  that  provided 
by  the  Hindoo  law  was  agreed  upon,  was  entirely  new.  None 
of  the  defendants  set  up  as  a  defence  that  a  special  rule  for 
partition  had  ever  been  fixed  by  custom  or  agreement,  or  that 
any  arrangement  had  ever  been  come  to  by  the  family  to 
divide  the  property  in  the  proportions  fixed  by  Chundun's  chit 
with  reference  to  Rs.  1,10,000  mentioned  in  it.  Chotay  Lall's 
descendants  set  up  quite  a  different  case,  viz.,  that  the  property 
was  all  Chundun's,  and  that  Chundun  had  by  his  chit  voluntarily 
assigned  to  Ram  Sahoy  a  two-elevenths  share  in  some  of  the 
property.  Hurpurshad  and  others  of  the  defendants  also  set  up 
that,  excluding  the  estates  granted  by  Government,  which  belong- 
ed to  those  to  whom  they  were  granted,  the  descendants  of  Chuur 
dun  were  entitled  to  the  whole  of  the  property,  and  that  the  plain- 
tiff, Ram  Sahoy,  had  no  right  to  any  share  in  it.  (See  Record, 
No.  2,  pp.  10,  11,  12.) 


V. 

Sheo  Dyal. 
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J.  C.  The  High  Court,  although  they  had   failed   to   obtaiu   produc- 

J876         tioa  of  the  copies  of  Chundun^s  chit,  or  the  agreement  spoken  to  by 
HuR  Mohun   Lall,    to   which     they   alluded   in   their  first    judgment 

PURSHAD 

(Record,  No.  2,  p.  178)  allowed  several  of  the  parties  and  other 
witnesses  to  be  examined  not  merely  for  the  purpose  of  accounting 
for  the  non-production,  but  as  to  the  fact  that  such  documents  had 
been  executed.  It  was  the  interest  of  Hurpurshad  to  show  that 
Ram  Sahoy  was  not  entitled  to  a  half  share,  and  for  that  purpose 
to  produce  the  document,  if  it  ever  existed,  and  had  been  delivered 
to  him.     But  he  upon  his  oath  denied  it  altogether. 

The  High  Court  remarked  that  they  could  not  say  that  any  of 
the  witnesses  gave  their  evidence  in  a  manner  which  impressed 
them  very  favorably. 

In  a  case  of  conflicting  evidence  of  witnesses  who  do  not  com- 
mend themselves  by  the  manner  in  which  they  give  their  evidence, 
it  is  a  safe  rule  to  look  to  the  conduct  of  the  parties.  In  the  pre- 
sent case,  the  High  Court  did  not  attach  sufficient  weight  to  the 
conduct  of  the  parties,  nor  confine  them  to  the  defences  set  up  by 
their  written  statements,  but  they  suggested  a  rule  for  the  parti- 
tion of  that  of  which  the  parties  alleged  that  the  plaintiff  had  no 
right  to  a  share  (Record  No.  2,  pp.  11,  12,  etc.).  They  not  only 
did  that,  but  they  allowed  witnesses  who  had  been  examined  be- 
fore, to  be  recalled  and  examined  de  novo,  and  thereby  enabled 
them  to  amend  their  former  evidence.  If  all  the  heads  of  the 
several  branches  of  the  family,  including  Ram  Sahoy,  the  plaintiflf 
in  the  Cawnpore  suit,  Sheodyal,  the  plaintiff  in  the  Oudh  Suit, 
Hurpurshad,  who  claimed  the  whole  of  Mourawan,  and  Balmokund, 
who  made  a  similar  claim,  had  in  1 S68  agreed  that  the  whole 
property,  moveable  and  immoveable,  should  be  divided  in  the 
same  proportions  as  Rs.  1,10,000  mentioned  in  Chundun's  chit, 
their  conduct  in  making  claims  and  setting  up  defences  such  as 
they  did  in  the  Oudh  case  in  1869,  and  in  the  Cawnpore  case 
in  1869  and  1870,  and  in  endeavouring  to  exclude  Ram  Sahoy  from 
any  share  in  the  property,  was  wholly  inconsistent  with  the  alleged 
agreement.  If  the  Court  intended  to  call  for  fresh  evidence,  they 
ought  to  have  recorded  their  reasons  for  doing  so.  This  is 
a  rule  laid  down  by  Act  VIII  of  1059,  and  is  one  which  this 
tribunal  has  frequently   held  ought  to   be    strictly   adhered    to. 
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But  the  Court  did   not   adjourn   the  case   for   the   purpose    of  J.C. 

taking  further  evidence  and    allowing   witnesses,  who  had  been  '^7^ 

examined  to  be  recalled  and  to  amend  their  former  evidence,  but  Hur 

PURSHAD 

simply  for  the  production  of  a  document,  with  liberty  to  call  wit-  y, 

nesses  to  prove  its  identity.  Even  this  was  a  course  which  ought  Shed  dyal. 
not  to  have  been  adopted.  The  case  set  up  was  entirely  new,  and 
there  was  no  reason  to  give  the  parties  an  opportunity  of  producing 
a  document  upon  which  they  had  not  relied  in  their  claims  or 
defences,  and  which,  if  they  had  relied  upon  it,  they  ought,  accord- 
ing to  the  provisions  of  Act  VIII  of  1859,  to  have  filed  with  their 
other  exhibits,  unless  they  could  prove  that  the  document  was  not 
in  their  possession. 

Their  Lordships  are  of  opinion  that  the  High  Court  was  in 
error,  after  adjouruing  the  case,  as  they  did,  for  the  production  of 
a  document,  in  allowing  witnesses  and  several  of  the  parties  who 
were  interested  in  the  result,  and  had  been  previously  examined, 
to  be  recalled,  and  to  add  to  and  vary  the  evidence  which  they  had 
previously  given,  in  order  to  prove  a  case  which  they  had  not  set  up. 

Their  Lordships  also  think  that  the  conclusion  at  which  the 
High  Court  arrived  upon  the  evidence,  in  the  absence  of  the  pro- 
duction of  the  documents  for  the  production  of  which  they  had 
adjourned  the  case,  was  also  erroneous. 

Upon  the  whole  their  Lordships  are  of  opinion  that  there 
was  no  custom  in  the  family,  nor  any  agreement  proved;  which 
disentitled  the  several  members  of  the  family  to  receive,  on  parti- 
tion of  the  joint  family  properl-y,  the  shares  to  which  they  were 
entitled  under  the  Mitacshara.  According  to  that  law,  the  property 
was  divisible  ^cr  stirpes,  {See  The  Mitacshara  on  Inheritance, 
chap.  1.  8.  5,  para.  12). 

The  plaintiflfin  the  Cawnpore  suit,  as  the  sole  descendant  of 
Gunga  Pershad,  was  consequently  entitled  to  one-half,  and  the 
sons  of  Chundun  and  their  descendants,  respectively  each  to  the 
fifth  of  a  half,  or,  in  other  words,  to  one  tenth  of  the  property  in 
that  suit,  according  to  the  rules  of  the  Mitacshara. 

Their  Lordships  are  of  opinion  that  the  parties  are  entitled  to 
those  shares  in  all  the  property,  moveable  and  immoveable,  in  both 
suits,  and  also  in  the  twenty-seven  villages  and  in  the  Bunthra 
estate ;  and  they  will  humbly  recommend  Her  Majesty  to   reverse 
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J-  C«  the   decrees  of  the  Judicial  Commissioner  and  of  the  High  Court 
Jf^          respectively,  and  to  decree  to    Ram   Sahoy,   the   plaintiff   in   the 
P  RSH          Cawnpore   suit,  one-half  of  the  property  in  that  suit,  and  to  decree 
V,           to  Sheo  Dyal,  the  plaintiff'  in  the  Oudh  suit,   a  fifth   of  one-half, 
'    or,  in  other  words,  one-tenth  of  all  the  property  in    that   suit,    in- 
cluding the   twenty-seven  villages,  and   also   to  award  and  direct 
that  the  Bunthra  estate  be  divided  in  the  same  proportions  as   the 
other   property,  that   is  to  say,  per  stirpes,  one-half  to  Ram  Sahoy, 
and  one-tenth  to  the  descendants  of  each  of  the  five  sons  of  Chun- 
dun,  respectively,  according  to  the  rules  of  the  Mitacshara. 

Their  Lordships  will  not  interfere  with  the  decree  of  the  Judi- 
cial Commissioner,  so  far  as  it  relates  to  the  costs  in  the  Court  in 
Oudh.  They  are  of  opinion  that  they  should  be  paid  out  of  the 
property  to  which  the  Oudh  suit  relates.  They  are  also  of  opinion 
that,  under  the  circumstances,  the  costs  in  both  the  Courts  in  the 
North-West  Provinces  ought  to  be  paid  out  of  the  property  to 
which  the  Cawnpore  suit  relates. 

They  will,  therefore,  further  humbly  advise  Her  Majesty  that 
the  costs  in  all  the  Courts  below,  both  in  the  Oudh  suit  and  in 
the  suit  in  the  North-West  Provinces,  be  ordered  to  be  paid  out 
of  the  property  to  which  those  suits  respectively  relate. 

The  costs  of  all  the  parties  in  these  appeals  will  be  taxed  here, 
and  must  be  paid  out  of  the  properties  to  which  the  suits  respec- 
tively relate. 

Appeals  alloweiL 

J.  c  *  MIRZA  MAHOMED  AGA  ALI  KHAN  BAHADOOR 

1876  versiis 

/u^2.  THE  WIDOW  OF  BALMAKUND  and  Others. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER, 

OUDH. 

Right  of  action^ Suit  by  a  decree-holder  on  the  basis  of  his  unsatisfied 
decree-— Act  No.  VIII  of  1S59,  sees,  201,  2o<^,— Remedy  of  the  decree-holder, 

A  decree-holder  cannot  maintain  a  suit  for  the  unsatisfied  balance  ol  his 
decree  against  a  person  alleged  to  have  received  the  assets  of  his  judgment- 
debtor  after  the  latter's  death  as  the  decree  in  his  favor  did  not  vest  in  him 
a  right  to  the  property. 

The  proper  mode  of  enforcing  a  decree  is  that  provided  for  in  the  Code  of 
Civil  Procedure. 


*  Present:— Sir  James  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 
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This  Was  an  flppeal  against  the  judgment  atid  decree  of  the         J.  C» 
Court  of  Judicial  Commissioner  of  Oudh.     The  facts  of  the  case  *^7^ 

will  appear  sufficiently  from  the  judgment  of  their  Lordships     Mirza  Ma- 

,  .   ,  J    V  J  1.  HOMED  AgA 

which  was  delivered  by  Ali  Khan 

Sir  Baiines  Peacock  :-^This  is  an  action  brought  to  recover    ^ahadoor 
Rs.  12,420,  being  the  value  of  a  one-seventh  share  of  Jaidyal,  a   ^^^^bYlma^ 

judgment-debtor,  in  the   property  left  by  Ishri  Dass,  his  father,      kund  and 

Others* 
The  allegation  in  the  plaint  is  that  this   amount  is  due  from  the  — • ' 

defendants,  who  hold   the  property.     The   claim   is  based   on   a 
decree  which  the  plaintitf  obtained  in  the  Civil  Court  at  Lucknow 
OQthe  20th  November  186S,  for  Rs.  14,460,  against  the  aforesaid 
Jaidyal,  who  died,  leaving  the  decree  against  kim  unsatisfied  ;  and 
the  plaint  alleges  that  that  decree  gives  the   plaintiff  a  right  to 
institute  the  present  suit,    The  plaint  states  that  i  "The  property 
of  the  judgment-debtor,  being  one-'seventh  share  in  the  legacy  of 
his  father,  Ishri  Dass,  is  in  possession  of  the  defendants,  his  bro* 
thers.     Biaheshoor  Pershad,  one  of  the  brothers  of  the  judgment- 
debtor,  the  defendant  No.  5,  realised  the  debts  due  to  the  saltpetre 
firm  of  his  father  to  the  amount  of  Bs.  14,280-6,  and  the  plain- 
tiff obtained  a  decree  from  the  Civil  Court  of  Lucknow  on   the 
7th  of  September,  1866,  for  Rs.  2,040.   0.   10,  equivalent  to  one- 
seventh  share  of  the  judgment-debtor,   in  the  collections  made 
by  defendant  No.   6,   and  recovered  the  amount  of  this  decree. 
This  decree  was  confirmed  by  the  Judicial  Commissioner  on  the 
16th  of  March,  1867."     The  original  judgment,  therefore,  was   re- 
duced  from   Rs.    14,460   to  the   amount  sought  to  be  recovered. 
The  plaint  proceeds:     *'The   plaintiff  now   sues   the   defendants, 
who  hold  the  property  of  the  judgment-debtor  in  their  possession, 
for  that  portion  of  the  decree  against  Jaidyal  which  has  not  been 
satisfied,  and  prays  that,  after  a  due  enquiry,  adjustment  of  ac- 
counts, and  the  determination  of  the  value  of  the  legacy  of  Ishri 
Dass  out  of  the  share  which  may  be  found  due  to  the  deceased 
judgment-debtor,  the  amount  claimed  may  be  decreed  to  plain- 
tiff with  costs  of  the  Court,  and  interest  up  to  the  date  of  rea- 
lization."    The   defendants   put   in   written   statements;   one   of 
them   stated  that   the  plaintiff  was  not  the  legal  representative 
of  Jaidyal,  and  therefore  could  not  sue,  and   the   other    said   that 
there   was  no  privity*    The  real  question  in  this-  case  is,  whether 
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J  ^-  the  decree  gave  the  plaintiff  a  right  to  institute  the  present  Biiit ; 

^^  in  other  words,  whether  a  judgment-creditor   has   by  virtue  of 

MiRZA  Ma-    the  judgment,  without  execution,  a  right   to  the  property  of  the 

HOMED  AGA       .      ,  ^       ,,  ,        ,  .  ..,,.,, 

Ali  Khan      judgment-debtor,   whether  it  consists  in  lands,  m  moveable  pro- 

AHADooR     perty,  or  in  debts.    The  plaintiff  contends  that  by  virtue  of  thia 

^F^B^'^^^   judgment   he   became   entitled   to   the  property  of  his  judgment- 

KUND  and      debtor,  and  was  entitled  to  recover  it  from  the  persons  in  whose 
Others.         .       j    -^ 
hands  it  was. 

The  Civil  Judge,  who  tried  the  cause  in  the  first  instance, 
dismissed  the  suit.  Upon  appeal  to  the  Commissioner,  he  held 
that  the  suit  was  maintainable,  and  awarded  to  the  plaintiff  the 
amount  claimed,  on  the  ground  that  certain  books  had  not  been 
produced,  and  that  he  was  entitled  in  consequence,  under  s. 
170  of  Act  VIII  of  1859,  to  give  a  decree  to  the  plaintiff  for 
the  full  amount  claimed. 

The  case  afterwards  went  before  the  Judicial  Commissioner, 
who  reversed  the  decision  of  the  Commissioner.  He  held  that  the 
decree  of  the  Civil  Judge  in  the  first  instance  was  the  correct  one ; 
and  that  the  judgment  which  the  plaintiff  had  recovered  against 
Jaidyal  did  not  vest  in  him  the  property  of  Jaidyal,  or  the  value 
of  it.  Their  Lordships  are  of  opinion  that  the  view  taken  by 
the  Judicial  Commissioner  was  correct,  and  that  a  judgment 
does  not  vest  in  a  judgment-creditor  any  portion  af  the  property 
of  his  judgment-debtor.  It  gives  him  a  right  to  have  the  judg- 
ment executed,  but  until  execution,  the  property  of  the  judg- 
ment-debtor does  not  vest  in  the  judgment-creditor  simply 
by  virtue  of  the  judgment.  That  is  so  according  to  the  law 
of  this  country,  and  it  is  also  the  case  under  the  Code  of  Civil 
Procedure,  Act  VIII  of  1859,  which  is  the  law  in  force  in  India. 
By  8.  206  it  is  enacted  that  no  moneys  which  are  payable  under  a 
decree  are  to  pass  into  the  hands  of  the  judgment-creditor  ex- 
cept through  the  intervention  of  the  Court.  It  is  expressly  pro- 
vided that  ''all  moneys  payable  under  a  decree  shall  be  paid  into 
the  Court  whose  duty  it  is  to  execute  the  decree,  unless  such 
Court  or  the  Court  which  passed  the  decree  shall  otherwise  di- 
rect/* A  judgment-debtor  is  not  justified  in  paying  the  money  to 
the  judgment-creditor  unless  the  Court  makes  an  order  to  that 


Others. 


INDIAN  APPEALS.  67 

effect ;  but  he  is  bound  to  pay  it  into  Court,  so  that  there  shall         1*  ^• 
be  no  dispute  afterwards  as-  to  whether  the  money  has  or  has  not  ^^ 

been  paid  over  to  the  judgment-creditor.     Further,  it  is  enacted     Mirza  Ma- 
that  ''no  adjustment  of  a  decree   in  part  or  in  whole  shall  be      Ali  Khan 
recognised  by  the  Court  unless  such  adjustment  be  made  through         hadoor 
the  Court  or  be  certified  to  the  Court  by  the  person  in  whose  favor    '^^^^^^^ 
the  decree  has  been  made  or  to  whom  it  has  been  transferred/'      kund  and 
And  it  has  been  held   upon  that  section   that  if  a  judgment- 
debtor   chooses  to  pay  the  money  otherwise  than  through  the 
Court,  he  must  take  the  risk  of  being  compelled   to  pay   it  over 
again. 

Now,  if  this  suit  could  be  maintained,  how  is  the  money  to 
get  into  Court  ?  If  the  judgment  of  the  Commissioner  be  upheld, 
the  plaintiff  would  be  entitled  to  levy  the  amount  against  the 
defendants  in  the  suit,  and  the  money  would  never  pass  through 
the  Court  at  all.  Therefore,  even  looking  at  that  section  of  the 
Act  alone,  it  would  be  clear  that  this  suit  cannot  be  maintained. 
But  the  Act  provides,  (s,  201)  that  if  "the  decree  bo  for  money, 
it  shall  be  enforced  by  the  imprisonment  of  the  party  against 
whom  decree  is  made,  or  by  the  attachment  and  sale  of  his  pro- 
perty, or  by  both,  if  necessary."  Therefore,  the  decree  is  to  be 
satisfied,  not  by  bringing  an  action  against  the  debtors  of  the 
judgment-debtor,  or  those  who  hold  his  property,  but  it  is  to  be 
enforced  by  the  attachment  and  sale  of  the  property  of  the  judg- 
ment-debtor. Then  the  Act  points  out  the  mode  in  which  the 
property  is  to  be  attached,  and  the  different  classes  of  property 
which  are  liable  to  be  attached.  By  s.  205,  ''the  following  pro- 
perty is  liable  to  attachment  and  sale  in  execution  of  a  decree, 
namely,  lands,  houses,  goods,  money,  bank  notes,  cheques,  bill 
of  exchange,  promissory  notes,  Government  securities,  bonds  or 
other  securities  for  money,  debts,  shares,  and  so  on."  It  is  not 
clear  what  the  one-seventh  of  the  legacy  alleged  to  be  in  posses- 
sion of  the  defendants  was  :  whether  it  consisted  of  lands  or  of 
money.  If  it  was  land  or  money,  it  was  liable  to  be  attached 
under  s.  203,  and  if  it  was  a  debt  due  from  the  defendants  to  Jaidyal 
it  was  also  liable  to  be  attached.  The  Act,  having  stated  what 
property  is  liable  to  attachment,  goes  on  specifically  to  point  out 
the  mode  in  which  the  property  is  to  be  attached.     If  it  is  land. 


Others. 
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J-  C.         it  is  to  be  attached  in  a  particular  manner  ;  if  it  is  goods,  it  in 

1^76  to  be  attached  in  another  manner;  if  it  is  a  debt,  it  is  to  be  at- 

MiRZA  Ma-    tached  in  the  manner  provided  by  s.  286.     By  s.  286,  "  Where  the 

HOMED  AGA  ,,,  .n,,  ,.  .11.  X 

Ali  Khan      property  shall  consist  of  debts   not  being  negotiable  instruments, 

Bahadoor     ^^^  attachment  shall  be  made  by  a  written  order,    prohibiting  the 

The  Widow    creditor  from  receiving  the  debts,  and  the  debtor  from  making 
OF  Balma-  ,  ^  ,  .,    ,     A      ,  1 

KUND  and      payment  thereof  to  any  person  whomsoever,  until  the  further  order 

of  the  Court"  Having  described  the  property  liable  to  be  attached, 

and  the  mode  of  attachment,  the  Act  proceeds  to  piont  out  how 

sales  are  to  be  conducted. 

It  has  been  pointed  out  by  Mr.  Leith  in  the  argument  that,  if 
an  action,  such  as  this,  could  be  supported,  all  the  provisions  of  the 
Code  would  be  frustrated. 

By  s.  216  of  the  Act,  it  is  provided  that,  *'  if  an  interval  of  more 
than  one  year  shall  have  elapsed  between  the  date  of  the  decree 
and  the  application  for  its  execution,  or  if  the  enforcement 
of  the  decree  be  applied  for  against  the  heir  or  representative  of 
an  original  party  to  the  suit,  the  Court  shall  issue  a  notice  to 
the  party  against  whom  execution  may  be  applied  for,  requiring 
bim  to  show  cause,  within  a  limited  period  to  be  fixed  by  the 
Court,  why  the  decree  should  not  be  executed  against  him." 

Now  the  decree  against  Ishri  Dass  was  obtained  as  far  back 
as  the  20th  November,  1863.  If  the  plaintiff  had  applied  for 
execution  on  the  same  date  as  that  on  which  he  commenced  the 
suit,  a  much  longer  period  than  a  year  would  have  elapsed  bet- 
ween the  date  of  the  decree  and  the  date  of  application  for  exe- 
cution. Then  it  would  have  been  necessary  for  the  Court  to 
issue  a  notice  to  the  party  against  whom  execution  was  applied 
for,  requiring  him  to  show  cause,  within  a  limited  period  to  be 
fixed  upon,  why  the  decree  should  not  be  executed  against  him. 
It  would  have  been  necessary  in  this  case,  Jaidyal  being  dead, 
to  have  called  upon  some  one  who  was'  his  representative,  to  show 
cause  why  the  judgment  should  not  be  executed,  because  after  a 
year  it  would  be  presumed  that  the  judgment  might  have  been 
satisfied.  But  then  there  is  the  provision  ins.  216,  that  "  no 
such  notice  shall  be  necessary  in  consequence  of  an  interval  of 
more  than  one  year  having  elapsed  between  the  date  of  the  decree 
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and  the  application  for  execution,  if  the  application  be  made  with-         J.  C. 

in  one  year  from  the  date  of  the  last  order  passed  on  any  previous  ^^ 

application  for  execution."     It  appears   that  an   application   was.     Mirza  Ma- 
J     «  ^.«  ^  1      />!  T     1  .1.11        HOMED  Aga 

made  tor  a  certificate  from  the  Uourt  at  Lucknow,  in  which  the      Ali  khan 

decree  had  been  passed,  to  the  Court  at  Sultanpore;  for  the  pur-     Bahadoor 
pose  of  having  it  executed.     Many  objections  were  made  by  the    '^^^^^^^^ 
person  against  whom  the  execution  was  to  issue  and  Mr.  Young,      kund  and 

the  Deputy  Commissioner,  on  29th  July  1868,  made  this  order :  

"Judgment-creditor  now  says  Jaidyal's  claim  consists  of  debts 
and  land  ;  on  his  making  proper  application  these  can  be  attached; 
but,  in  the  event  of  Balmakund  declining  to  pay,  I  am  clearly 
of  opinion  that  the  only  way  to  compel  him  is  by  regular  suit, 
and  I  shall  then  be  ready  to  appoint  a  receiver.  Judgment-cre- 
ditor's application  is  refused,  and  case  to  be  struck  off  the  file 
of  pending  cases."  That  order  was  passed  on  the  29th  July,  1 868, 
and  it  appears  to  be  the  last  order  that  was  passed  upon  an  appli- 
cation for  execution.  This  action  was  not  commenced  until  the 
25th  April,  1871,  which  was  more  than  two  years  after  that  order 
had  been  passed.  The  plaintiff  could  not  have  obtained  execu- 
tion of  this  judgment  if  he  had  applied  for  execution  without 
proceeding  under  s.  216,  and  having  JaidyaJ's  representative  som- 
moned  to  show  cause  why  execution  should  not  issue.  Then  can 
he  commence  this  action,  two  years  and  more  after  that  last 
order  was  passed,  without  calling  upon  any  one  representing 
Jaidyal  to  show  cause  why  he  should  not  levy  this  money  ?  The 
presumption  is,  that  after  this  period  the  debt  has  been  satisfied. 
The  plaintiff  could  not  have  executed  the  decree  until  he  had 
given  notice  to  some  one  representing  Jaidyal  to  show  cause  why 
the  execution  should  not  issue ;  but  if  this  action  can  be  main- 
tained, then,  as  Mr.  LeitA  has  very  properly  observed,  the  plaintiff 
would  be  enabled  to  enforce  his  decree  behind  the  back  of  and 
without  notice  to  the  representatives  of  Jaidyal. 

Their  Lordships  are  clearly  of  opinion  that  in  this  case  the 
decree  did  not  vest  in  the  plaintiff  any  right  to  the  property  for 
which  he  is  suing,  and  consequently  that  he  cannot  maintain  the 
suit.  The  Judicial  Commissioner  has  very  clearly  laid  that  down 
in  his  judgment.  He  says  at  p.  1S9  : — "This  suit,  as  laid,  is  not 
a  suit  to  establish  the  plaintiff's  judgment-debtor's  title  to  certain 
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definite  property  previously  attached,  but  is  preferred  on  the 
assumption  that  the  plaintiff,  by  virtue  of  his  decree,  occupies 
the  position  of  his  judgment-debtor,  and  is  therefore  entitled 
to  establish  his  claim  to  a  certain  share  of  the  estate  left  by  his 
judgment-debtor's  father."  In  another  part  of  his  judgment  he 
says,  and  their  Lordships  quite  agree  with  him  in  that  remark, 
that  "  if  every  decree  holder  could  proceed  by  regular  suit  to  en- 
force his  decree,  all  the  provisions  in  the  Civil  Procedure  Code  in 
regard  to  execution  of  decree  would  be  of  no  avail.  But  it  is 
evident  to  the  Court  that,  where  the  Legislature  has  prescribed 
a  particular  mode  of  enforcing  a  right  created  by  a  decree,  the 
possessor  of  that  right  is  bound  to  follow  the  procedure  prescribed, 
and  no  other."  In  this  case  the  procedure  prescribed  is  to  proceed 
to  execute  the  judgment  by  attachment  and  sale,  if  necessary, 
and  not  to  proceed  by  action.  If  an  action  like  this  could  be 
maintained — if  the  plaintiff  could  recover  these  Bs.  12,420  from 
the  persons  in  possession  of  the  judgment-debtor's  property — what 
answer  would  they  have  if  another  execution-creditor  were  to  ask 
to  attach  the  same  property  and  to  sell  it  ?  Could  they  have 
the  property  attached  in  their  hands  and  taken  from  them  when 
they  had  paid  Rs.  12,420  ?  And  how  could  the  difference  be 
ascertained  if  Rs.  12,420  should  not  be  the  full  value  of  the 
property  liable  to  attachment?  How  could  any  other  creditor  get 
the  difference  between  Bs.  12,420  and  the  actual  value  of  the 
property  ?  He  must  be  driven  to  a  suit  or  he  must  take  the  pro- 
perty. If  he  attach  the  property,  then  it  would  be  taken  from 
the  defendants,  after  having  been  compelled  to  pay  Bs.  12,420; 
if  he  could  not  attach  the  property,  then  he  must  be  driven  to  a 
suit,  and  must  be  deprived  of  his  right  to  execution  of  the  decree. 

It  appears  to  their  Lordships  that  the  proper  mode  of  enforcing 
a  decree  is  that  pointed  out  by  the  Code  of  Civil  Procedure,  name- 
ly* by  execution  and  attachment  and  sale,  or  by  execution  and  at- 
tachment, and  the  appointment  of  a  receiver  under  s.  243  to  collect 
the  property. 

Their  Lordships  are  of  opinion  that  the  Judicial  Commissioner 
came  to  a  right  conclusion,  and  they  therefore  will  humbly  recom- 
mend Her  Majesty  to  affirm  his  decision,  and  to  dismiss  this  appeal, 
with  costs.  Appeal  di&inisaed. 
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MUSSUMAT  MEHDI  BEGUM  and  Others  J.  c .♦ 

versus  *^76 

ROY  HURI  KISHEN  and  Others.  Ju^tS. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 
WILLIAM  IN  BENGAL. 

Sale  executed  on  behalf  of  a  Mohomedan  Lady.^^Execution. 

Held  that  the  instrument  of  sale,  which  the  plaintiffs  sought  to  set  saide  at 
fabricated  and  fraudulent,  had  been  executed  by  the  principal,  plaintiffs' 
grandmother,  with  her  knowledge  and  by  her  authority,  with  the  intention 
of  vesting  the  property  therein  referred  to  in  the  defendants. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
are  fully  stated  in  the  judgment  of  their  Lordships  which  was 
delivered  by 

Sir  Montaque  E.  Smith  :— This  suit  is  broughf  by  Mussumat 
Mehdi  Begum,  the  maternal  grand-daughter  and  heir  of  a  lady  called 
Mussumat  Fahimoonissa,  and  her  father,  Lootf  Ali,  against  Boy 
Huri  Kishen  and  his  two  sons.  It  is  material  in  this  case  to  refer  to 
the  plaint  to  see  what  is  the  nature  of  the  claim  and  of  the  relief 
prayed.  It  is  "  claim  for  recovery  of  possession  by  adjudication 
of  right  against  the  defendants,  and  for  registration  of  name  in 
the  Collector's  office  in  respect  of  the  mouzahs  and  shares  of  the 
mouzahs  mentioned  below,  situated  in  the  districts  of  Tirhoot 
and  Patna,  by  cancel  ment  of  a  fabricated  and  fraudulent  sale- 
mookhtarnama,  dated  the  18th  December  1858,  purporting  to  have 
been  executed  by  Mussumat  Fahimoonissa,  alias  Bibi  Amun,  and 
the  fraudulent  deed  of  absolute  sale,  dated  the  17th  December 
1858,  which  appears  to  have  been  executed  on  the  basis  of  the 
sale-mookhtamama,  and  also  by  cancelment  of  the  mutation  pro- 
ceeding. "  The  plaint  then  alleges,  with  some  detail  of  circums- 
tances, that  Huri  Eishen  became  the  manager  of  Fahimoonissa's 
estates ;  and,  as  such  agent,  was  entrusted  with  her  seal  and  papers. 
It  then  goes  on :  "  Your  petitioners,  heirs  to  the  said  lady,   having 

•Present  :-.Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert  P. 
Collier. 
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obtained  a  certificate,  dated  the  4th  August  1868,  undef  Act 
XXVII  of  1860,  asked  the  first  party,  defendant,  in  the  beginning 
of  January  1065,  to  pay  them  rent,  render  an  account  of  the 
amount  collected  from  villages,  and  return  the  said  Mussumat's 
seals  and  papers.  But  the  said  defendant,  who,  having  the  said 
lady-ancestor*s  seal  in  his  custody,  had  clandestinely  and  fraudu* 
lently,  and  through  his  dependent,  Lala  Jaisuri  Lall,  as  mookhtar, 
prepared  the  fraudulent  and  fabricated  documents  sought  to  be 
set  aside  in  the  names  of  his  sons,  the  second  party,  defendants, 
under  his  guardianship,  put  forward  the  said  documents,  and  did 
not  return  the  seal,  etc.,  or  render  an  account  of  the  money  coUec* 
ted  from  the  villages.  Your  petitioners  then  made  enquiries  in 
the  Registry  office,  CoUectorate,  etc.,  and  became  certain  of  the 
fraud  and  of  the  fabrication  of  the  said  deeds.  From  the  time  of 
the  discovery  of  the  fraud,  your  petitioners'  dispossession  occurred." 
Then  it  alleges,  "The  sale-moookhtarnama  and  the  deed  of  sale 
are  fabricated  and  fraudulent.  The  said  lady-ancestor  never 
executed  themj  nor  received  the  consideration-money." 

The  written  statements  of  the  defendants  assert  the  genuine- 
ness of  the  deeds.  Paragraph  8  states,  *'  The  deed  of  sale  and 
the  mookbtamama  Were  executed  and  delivered  with  the  know- 
ledge of  Fahimoonissa ;  the  mutation  of  names  was  eflfected  by  the 
'ikrar'  (acknowledgment)  of  the  lady  herself,  and  on  the  depositions 
of,  and  identification  by  Lootf  Ali,  himself,  the  plaintifl  No.  1, 
and  Mirza  Wahed  Ali,  the  husband  of  the  plaintiff  No.  2 ;  and  the 
receipt  of  the  consideration-money  was  attested  by  the  said  person 
and  other  respectable  men,  and  delivered.  The  allegations  of  fraud 
and  absence  of  knowledge  of  the  plaintiff's  and  Fahimoonissa  are 
utterly  false  and  incorrect.  The  sale-mookhtarnama  has  been 
duly  attested.*'  Then  the  9th  paragraph  states,  '*  Your  petitioners' 
purchase,  made  entirely  in  good  faith,  and  on  payment  of  the  fair 
consideration-money,  is  valid." 

The  deeds  sought  to  be  set  saide  are  a  mookhtarnaraa,  dated 
the  13th  December  1058,  given  by  Fahimoonissa  to  Jaisuri  Lall, 
empowering  him  to  sell  the  mouzahs  to  the  defendants,  the  sons 
of  Huri  Kishen,  for  Rs.  71,000;  and  also  a  deed  of  sale,  dated 
the    17th  December  in  the   same  year,  executed  in  pursuance  of 
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the  mookfatarnatna.  Fahimoonissa  died  in  1863.  On  the  4th 
August  of  that  year,  a  certificate  under  Act  XXVII  of  I860, 
upon  the  petition  of  the  plaintiff,  Mehdi  and  her  father 
Lootf  Ali,  claiming  to  be  the  heirs  of  the  deceased  lady,  was 
granted  to  them.  Lootf  Ali,  although  his  daughter  is  really  the 
heir,  is  joined  with  her  in  this  suit,  which  was  not  commenced 
until  December  1870,  nearly  12  years  after  the  transactions  sought 
to  be  impeached.  No  demand  appears  to  have  been  made  on 
the  defendants  in  the  interval ;  for  although  it  is  alleged  in  the 
plaint  that  a  demand  was  made  on  Huri  Kishen  to  account  for 
the  rents  received  from  the  villages,  none  has  been  proved. 

The  case  of  the  plaintiffs  was  that  Huri  Kishen  had  originally 
conveyed  eight  of  the  nine  mouzahs  in  question  to  Fahimoonissa 
for  valuable  consideration.  Two  deeds  were  put  in ;  one  dated 
the  ISth.  November  1853,  by  which  Huri  Kishen,  to  satisfy  a 
debt  alleged  to  be  due  to  the  lady,  conveyed  the  three  mouzahs 
which,  it  is  stated,  he  had  purchased  under  a  decree.  The  other 
deed  is  dated  the  26th  March  of  the  same  year,  by  which  five 
mouzahs  obtained  by  Huri  Kishen  under  similar  circumstances 
were  conveyed  by  him  to  her,  also  to  satisfy  an  alleged  debt. 
With  respect  to  another  mouzah,  evidence  was  given  to  show 
that  it  was  purchased  in  the  lady's  own  name  under  a  decree  she 
had  obtained  against  one  Surroop  Narain  Singh  and  others.  The 
plaintiff's  case  further  was  that  Huri  Kishen  acted  as  the  mana- 
ger of  the  lady,  received  the  rents  of  the  villages,  and  conducted 
the  suits  relating  to  them.  It  is  alleged  that  he  became  possessed, 
for  the  purposes  of  this  agency,  of  her  seal  and  papers,  and  was 
thus  enabled  to  fabricate  the  deeds  sought  to  be  set  aside.  The 
witnesses  of  the  plaintiffs  say  that  he  paid  the  moneys  received 
on  account  of  those  villages  to  Fahimoonissa  down  to  her  death, 
and  even  afterwards. 

The  defendants  do  not  rest  their  defence  on  a  denial  of  all 
title  in  the  lady  to  the  property ;  and,  indeed,  by  relying  upon 
the  deeds  of  sale,  and  asserting  that  they  were  made  for  a  con- 
sideration which  was  actually  paid,  they  virtually  admit  that  she 
had  some  right  in  it.  This  consideration  renders  it  very  difficult 
to  sustain  the  judgment  of  the  High   Court  on  the  broad  ground 
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on  which  it  is  put,  namely,  that  the  original  instruments  of  sale 
to  Fahimoonissa,  and  the  deeds  of  re-sale  by  her  to  Huri  Kishen's 
sons,  were  all  colorable  ;  that  the  mouzihs  were  originally  vested 
in  Fahimoonissa  as  nominal  owner,  to  be  held  by  her  benamee  to 
protect  them  from  Huri  Kishen^s  creditors ;  that  he  received  the 
rents  and  managed  the  property  on  his  own  account,  and  as  the 
lady's  agent  and  that  the  re-conveyance  impeached  was  executed 
for  the  purpose  of  re-vesting  them  in  his  sons  by  his  direction  as 
the  real  owner.  This  is  an  entirely  new  case,  not  made  by  the 
defendants,  nor  did  it  form  the  ground  of  the  judgment  of  the 
Subordinate  Judge.  Still,  whatever  may  be  the  title  under  which 
Fahimoonissa  held  the  estates,  the  plain tififs,  who  come  into  Court 
to  impeach  deeds  duly  registered,  to  cancel  the  mutation  of  names, 
and  to  disturb  long  possession,  have  taken  upon  themselves  the 
burden  of  sustaining  their  allegation  that  the  deeds  are  forged, 
or  that,  if  executed  by  Fahimoonissa,  they  were  obtained  from  her 
by  fraud.  This  case  is  traversed  by  the  defendants,  and  is  direct- 
ly involved  in  the  fifth  issue. 

The  delay  in  bringing  the  suit  has  deprived  the  defendants 
of  the  evidence  of  the  mookhtar,  Jaisuri  Lall,  and  the  attesting 
witnesses  to  the  mookhtarnama,  who  all  died  before  the  hearing. 
But  several  of  the  attesting  witnesses  to  the  bill  of  sale  were 
called  to  prove  that  it  was  in  fact  executed  and  acknowledged 
both  by  the  mookhtar  and  the  lady.  It  is  said  that  it  was  highly 
improbable  that  it  should  be  acknowledged  by  the  lady  herself 
after  she  had  empowered  Jaisuri  Lall  to  make  the  sale ;  but  it 
may  have  been  thought  desirable  to  obtain  her  own  declaration. 
There  are,  no  doubt,  as  pointed  out  in  the  Court  below,  inconsis- 
tencies and  contradictions  in  the  testimony  of  these  witnesses, 
even  making  allowance  for  the  lapse  of  time,  which  might  have 
rendered  it  unsafe  to  act  upon  it,  if  it  had  stood  alone.  But  it 
does  not  stand  alone.  It  is  corroborated  by  other  authentic  evi- 
dence and  by  the  undisputed  circumstances  attending  the  trans- 
action. The  mookhtarnama  was  verified  before  registration  by 
the  Nazir  of  the  Registrar's  office  of  Patna,  who  took  the  deposi- 
tion of  the  attesting  witnesses,  and  afterwards  went  to  Fahimoonis- 
sa's  house,   and   obtained  her  acknowledgment  of  it.     She,   no 
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doubt,  was  behind  the  purdah ;  and  the  witnesses  who  identified 
lier  may  have  deceived  the  Nazir  ;  but  the  verification  was  made 
in  the  usual  oflScial  manner,  and  may  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  to  have  been  properly  done. 

The  proceedings  for   mutation  of  names   afford   still   stronger 
corroborative    evidence.      Another    mookhtarnama,    dated     26th 
December  1858,  was  given  by  the  lady  to  Jaisuri  Lall,  empowering 
him  to  make  the   mutation,  and    was    verified    by    the   attesting 
witnesses   at   the  Collector's  ofBce.     On   the   tJOth    May  1859,  a 
Nazir  of  the  Collectors  office  went  to  Fahimoonissa's  house,  and 
took  her    acknowledgment   that   she   had   sold   the    mouzahs   to 
the   defendants.      The    acknowledgment    is    recorded    in    these 
terms  : — "  I  have  sold  the  whole   and   entire   eight  annas  of  the 
entire  sixteen  annas  of  the  proprietary  (malikana)   and  (altumgha) 
rights  of  each  of  the  mouzahs,"  specifying   them,    "in   conjunction 
with  other  mauzahs  attached  to  Zillah  Tirhoot,  for  Co.'s  Rs.  71,000, 
the  purchase  money,  to  Roy  Jai  Kishen  and  Roy  Radha    Kishen, 
minor  sons  under  the   guardianship   of   Roy    Huri    Kishen,   by  a 
deed    of  sale,    dated    the    17th   December    1858    ad.,  and  have 
received  the  purcliase  money  in  full.     I  have  no  objection  to  the 
name  of  the  vendees  being   recorded    in   the    Government   office 
by  tho  cxpunction  of  my  name.     Question.     Is  the    seal   in  your 
possession  ?    Answer,     Yes,   it   is."      This   acknowledgment    is 
witnessed  by  the  plaintitf,  Lootf  Ali,  the  son-in-law   of  the   lady, 
and  the  father  of  the  plaiutitf,    Mussumat    Mehdi,    and   by    her 
husband,  Wahed  Ali ;  and   their  depositions    made   at   the   time 
have  been  produced  from  the  records  of   the  Collectorate.     Lootf 
Ali  says  :  "I  know   and  recognise  Mussumat   Fahimoonissa,   alias 
Bibi  Amun,  vendor,  who  is  now  making  a  declaration    as    to    her 
having  sold  the  aforesaid  mouzah  for  Rs.  71,000  to  Roy  Jai  Kishen 
and  Roy  Radha  Kishen,  sons  of  Roy  Huri   Kishen,   and    received 
the  consideration  money  in  full,   and  to  her   having  no    objection 
to  the  registration  of  the  names  of  the  vendees  by  the  expunction 
of  her  own  name.     Question,     How  did  you  come  to   know  her  ? 
Answer.     Mussumat  Fahimoonissa,  alias  Bibi  Amun,  the  vendor, 
is  my  mother-in-law,  and  comes  before  me ;  hence  I  know  her." 

The  report  of  the  Nazir,   Hadi  Ali  Khan,   has  been    produced 
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from  tho  C/ollectorate,  anil  this  officer    was  himself  cxaminoiJ  as  a 
witness  in  the  suit;   he  says,  at  page  209  of  the  record  :  **I    went 
to  the  very  place  of  Fahimoonissa  in  Dewan  MahuUa,  one    of  the 
quarters  of  Ritna,  and    duly  took   down  her  admission  as   to  her 
having  made  a  sale.     Fahimoonissa  made  an  admission   as  to  her 
having  effected  a  sale,  but  I  do  not  recollect  of  what   mouzah  the 
deed   of  sale  was ;    it  is,  perhaps,   in  my  report.     Syed  Lootf  Ali 
and  Mirza  Wahed  Ali,  the  relatives  of  Mussumat  Fahimoonissji, 
identified  her  ;  and  Mir   Lootf  AH  affixed    the  seal  of   Mussumat 
Fahimoonissa  at  the  foot  of  her  admission.     I  can    recognize  Mir 
Lootf  Ali  and  Mirza   Wahed  Ali    if  I  see  them."     Then    he  says, 
*'I  submitted  a  report  to  the    Collector,   after  having   taken  down 
the  admission   of  Mussumat   Fahimoonissa.     The   copy   which  I 
now  see  and  read  in  the  record  is  copy  of  that  report."  It  may  be 
observed  that  Lootf  Ali  was  summcmed  in  this  suit  to  be  identified 
by  the  Nazir,  but  excused  himself  from  appearing  on  the   ground 
that   he   was   sick.     The  Subordinate    Judge  thinks   this  excuse 
was  false,  and  that  he  kept  away  to  avoid  being   confronted    with 
the  Nazir.     It  is   impossible    to   have    better   proof  of  the   ack- 
nowledgment of  a  lady  than   this   evidence  affords.     The   officer 
who  was  deputed  to  take  it  appears  to   have  done  his  duty.     Tlie 
Subordinate  Judge  says  of  him,    **The    open  and  candid    manner 
in  which  Mirza  Hadi  Ali  has  deposed  satisfies  me  of  his  veracity.'* 
The    witnesses   who   identified  the   lady   were   her   nearest  male 
relatives,  before  whom  she  was  accustomed  to  appe.ar,  and  were  at 
the  same  time  those  who   would  be   concerned   in  protecting   her 
property.     Whilst,  therefore,  their  Lordships  are  fully  alive  to  the 
importance  of  watching  with  extreme  care  the  proof  of  transactions 
relating  to  the  property   of  a  purdanasheen,   it   appears  to  them, 
credit  ought  in  this  case  to   be   given  to  the  evidence,  that  the 
acknowledgment  of  the  lady  was  in  fact  made   as  stated   by   the 
Nazir. 

It  further  appears  to  be  satisfactorily  proved  that  the  possession 
and  enjoyment  of  the  property  since  the  date  of  the  conveyance 
have  been  consistent  with  it;  and  their  Lordships  do  not  believe 
the  witnesses  who  say  that  the  rents  were  paid  to  Fahimoonissa  up 
to  the  time  of  her  death.     The  Subordinate  Judge  came   to   the 
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clear  conclusion  that  the  document  of  sale  of  1858  had  boon  exe- 
cuted by  the  authority  and  with  the  assent  of  Fahimoonissa  ;  an<l 
tlieir  Lordships  see  no  reason  to  doubt  the  soundness  of  this  con- 
clusion. One  of  the  Judges  also  of  the  High  Court,  Mr.  Justice 
Fhear,  appears  to  have  thought  that  the  documents  were  really 
executed,  if  indeed  (of  which  he  expresses  rather  a  strange  doubt) 
Fahimoonissa  was  a  real  perscm.  Hut  both  the  learned  Judges  of 
the  High  Court  agree  in  thinking  that  they  diil  not  disclose  the 
true  nature  of  the  transaction,  the  lady,  in  their  view,  having  been 
throughout  the  apparent,  and  Huri  Kishen  the  real  owner. 

The  statements  found  in  the  evidence  of  some  pleaders  called 
by  the  plaintiffs  certainly  afford  support  to  this  view.  It  is  not, 
however,  consistent  with  the  case  put  forward  by  the  defendants ; 
and  if  the  whole  issue  had  lain  upon  them,  their  Lordships  would 
not  have  felt  justified  in  allowing  so  wide  a  departure  from  that 
case.  They  think,  however,  as  already  stated,  that  the  plaintiffs 
have,  in  the  first  place,  taken  upon  themselves  the  onus  of  im- 
peaching the  instruments  of  sale.  Now,  whatever  may  have  been 
the  precise  nature  of  the  transactions,  their  Lordships  are  satisfied 
that  those  instruments  were  executed  with  Fahimoonissa's  know- 
le<lge  and  by  her  authority  with  the  intention  of  vesting  the  pro- 
perty in  the  defendants.  They  think  also  that  there  is  no  sufficient 
ground  for  holding  that  a  fraud  was  practised  upon  her  by  Huri 
Kishen  in  obtaining  them.  It  would  require  strong  evidence  to 
support  such  a  case  when  the  nearest  male  relatives  of  the  lady, 
whose  interest  it  was  to  preserve  her  property  were  not  only  aware 
of,  but  present  and  concurring  in,  her  acts,  and  this  evidence  is  not 
forthcoming. 

The  grounds  on  which  it  may  properly  be  held  that  the  plain- 
tifis  have  failed  to  sustain  their  claim  are  well  stated  in  the  judg- 
ment of  the  Subordinate  Judge  at  page  254  of  the  record  :  "  From 
the  first  to  the  last  everything  was  done  with  due  publicity.  No- 
thing was  done  in  a  corner.  The  mookhtarnama  was  presented 
and  attested  in  the  Moonsiff's  Court ;  the  kubala  was  drawn  up  in 
the  registry  office :  the  kubala  and  the  kubgoolasool  were  register- 
ed; and  in  the  dakhil-kharij  cases  notifications  were  made  in  the 
mouzahs,  both  in  this  district  and  in  Tirhoot,  and  oozoordars  in- 
vited, and  they  did  appear.     It  might  be  said  that  the  Mussumat 
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having  been  a  purdanusheen  female  could  not  personally  have  in- 
formation of  these  things;  but  this  cannot  be  said  of  the  plaintiff, 
Lootf  Ali,  and  Wahed  Ali,  husband  of  the  plaintiff,  Mehdi  Begum, 
who  seem  to  have  lived  on  terms  of  close  intimacy  with  Mussumat 
Fahimoonissa.  They  certainly  would  not  have  kept  the  matter 
from  her  knowledge,  or  been  backwards  in  taking  immediate 
measures  for  frustrating  the  sinister  views  of  the  defendants* 
The  defendants  took  possession  of  the  mouzahs  immediately  after 
the  sale  and  leased  three  of  the  villages,  rzV,,  Muhwa  Singh  Roy, 
Muhwa  Ram  Roy,  and  Dyalpore,  to  an  indigo  concern  in  Tirhoot, 
as  shown  by  the  registered  kubulyat,  dated  the  20th  December 
18/)8  ;  yet  nothing  was  done  by  the  plaintiffs  for  a  period  of  nearly 
twelve  years." 

In  the  result  their  Loixiships  will  humbly  advise  Her  Majesty 
to  affirm  the  judgment  appealed  from,  and  to  dismiss  this  appeal 
with  costs. 


Appeal  disniis$cd. 
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NIDHOOMONI  DEBYA. 

versus 

SARODA  PERSHAD  MOOKERJEE  and  Othkrs. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  IN  BENGAL. 

Will—  Construction. 

//eld  where  a  will  was : — ''I  declare  that  I  give  my  property  to  K.  whom  I 
have  adopted.  My  wives  shall  perform  ceremonies  according  to  the  Shastras 
and  bring  him  up,... should  the  adopted  son  die  and  my  younger  brother  have 
more  than  one  son,  then  my  wife  shall  adopt  a  son  of  his,"  that  the  gift  of  the 
property  to  K.  was  not  to  be  entirely  dependant  on  whether  the  wives  choose 
to  perform  the  ceremonies  ornot,  but  that  it  took  effect  immediately,  and  that 
the  last  sentence  indicated  that  the  testator  did  not  contemplate  his  widows 
having  the  power  of  cancelling  the  adoption  of  K.,  and  ousting  him  from  the 
benefit  he  was  to  take  under  the  will  by  declining  to  perform  the  ceremonies. 

This  is  an  appeal  against  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Calcutta.  The  following  judgment  of  their 
Lordships  was  deliverd  by 

♦Present:— Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 
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Sir  Robert  Collier: — This  appeal  arises  under  these  cir- 
cumstances:— One  Doorga  Pershad  Mookerjee,  a  member  of  a 
Brahminical  family,  had  three  sons,  Baman  Dass,  Gouri  Per- 
shad, and  Anoda  Pershad.  Gouri  had  also  three  sons,  Saro(1a, 
Grijanund,  and  Nilruttan.  Grijanund  died  at  the  age  of  twenty- 
one,  leaving  two  widows,  and  one  of  those  widows,  Nidhooraoni 
Debya,  brings  this  suit  as  heir  of  her  husband,  for  the  purpose  of 
recovering  a  half  of  his  property.  She  also  seeks  to  set  aside  a 
will  of  her  husband,  and  a  will  of  her  husband's  father.  The  will 
of  ber  husband  which  she  seeks  to  set  aside  was  dated  on  the  21st 
January  1865,  a  day,  or  a  short  time,  before  his  death.  The  effect 
of  it  is  to  declare  that  he  had  adopted  a  son  of  his  elder  brother 
Saroda,  and  to  devise  and  bequeath  all  his  real  and  personal  pro- 
perty to  that  adopted  son,  with  the  exception  of  a  provision  for 
the  widows.  The  will  of  Gouri  Pershad  was  to  the  effect  that  his 
three  sons  should  take  his  property  as  joint  tenants,  and  that  upon 
one  of  them  dying,  the  residue  should  go  to  the  survivors.  In 
the  event  of  the  will  of  Grijanund  being  set  aside,  the  defendants 
might  possibly  have  availed  themselves  of  the  will  of  Gouri,  his 
father  for  the  purpose  of  showing  that  the  widow  could  not  re- 
cover  in    right  of  her   husband,   but   if  the  will  of  Grijanund  is 

affirmed  no  question  as  to  the  will  of  Gouri  arises. 

* 

The  Subordinate  Judge  found  against  both  the  wills.  That 
decision  was  reversed  on  appeal  to  the  High  Court,  consisting 
of  the  Chief  Justice  and  two  puisne  Judges.  The  High  Court 
affirmed  the  will  of  Grijanund,  and  they  rightly  stated  that,  that  will 
being  affirmed,  no  question  arises  with  respect  to  the  will  of  Gouri. 

Their  Lordships  do  not  think  it  necessary  to  go  into  a  leng- 
thened examination  of  the  evidence  for  and  against  this  will.  They 
think  it  enough  to  say  that  they  concur  with  the  opinion  of 
the  High  Court  that  the  will  is  sufficiently  proved.  It  is, 
as  the  High  Court  observes,  a  will  which  it  is  highly  probable 
that  a  man,  under  the  circumstances  of  Grijanund,  would  make. 
There  is  a  great  body  of  evidence  in  support  of  it,  which  appears 
to  their  Lordships  to  preponderate  over  the  evidence  against  it ; 
among  the  evidence  in  support  of  it  is  that,  among  others,  of 
the  family  medical   man,  and  of  a  relation  who  appeared  to  have 
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Clie  confidence  of  botli  the  factions  into  which  the  family  appears, 
unfortunately,  to  have  been  divided,  and  to  have  been  required 
to  arbitrate  between  them.  The  will  was  published  and  made 
known  almost  immediately  after  the  death  of  the  testator ;  and 
the  adoption  of  the  child  which  he  declares  in  the  will  he  has 
made,  was  also  made  public  and  insisted  upon.  It  is  also  to  be 
observed  that  other  members  of  the  family,  even  those  who  now 
oppose  the  will,  recognised  the  adopted  child,  Eoibullo  in  various 
judicial  proceedings.  They  brought  actions  in  which  they  associated 
his  name  with  theirs,  and  one  of  them,  Anoda,  who  now  opposes 
the  will,  endeavored  to  defeat  an  action  on  the  ground  that  this 
very  KoibuUo  ought,  as  the  adopted  son  of  Orijanund,  to  have 
been  joined  with  him  as  a  defendant. 

What  has  been  said  would  have  been  sufficient  to  dispose  of 
the  case  but  for  a  contention  which  has  been  get  up  here,  appar- 
ently for  the  first  time,  there  being  no  trace  of  it  in  the  proceed- 
ings below.  The  passages  of  the  will  on  which  it  is  based  are 
in  these  terms :  "And  as  I  (.m  desirous  of  adopting  a  son,  I  de- 
clare that  I  have  adopted  Koibullo  Pershad,  third  son  of  my  eldest 
brother,  Saroda  Persha^l.  My  wives  shall  perform  the  ceremonies 
according  to  the  Sbastras,  and  bring  him  up,  and  until  that  adop- 
ted son  comes  of  age,  those  executors  shall  look  after  and  superin- 
tend all  the  property,  moveable  and  immoveable,  in  my  own  name 
or  heriamee,  left  by  me,  also  that  adopted  son.  When  he  comes 
to  maturity,  the  executors  shall  make  over  everything  to  him 
to  his  satisfaction.  The  executors  are  empowered  to  perform 
the  daily  and  occasional  family  ceremonies,  and  pay  the  expen- 
ses of  suits,  etc.,  after  due  consideration.  The  minor,  when  he 
attains  maturity,  shall  be  incompetent  to  object  to  anything  done 
by  them  in  this  respect.  God  forbid,  but  should  this  adopted 
son  die,  and  my  younger  brother  Nilrutton  have  more  than  one 
son,  my  wives  shall  adopt  a  son  of  his.  If  at  that  time  Nilrut- 
ton has  not  a  son  eligible  to  adoption,  they  shall  adopt  another 
son  of  Saroda,  and  the  wives  and  executors  shall  perform  all  the 
afore-mentioned  acts."  It  has  been  argued  that  inasmuch  as  the 
testator  directed  that  his  wives  should  perform  certain  ceremonies 
according  to  the  Shastras,  which  ceremonies  (though  the  nature 
of  them  has  been  by   no   means  defined)  were  necessary  to  the 
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completion  of  the  adoptiou,   and   inasmuch   as  these  ceremonies  J  C. 

were  performed   by   one   wife  only,   the   adoption  was  not  com-  '^^^ 

plete,  and  KoibuUo  never  in  any  sense  became  the  son  ofQrija-  Nidhoomoni 
uund. 


Debya 
Saroda 


This  argument  raised   two   questions.     First,  whether  or  not      Pershad 

°  ^  '  MOOKERJEE 

these  ceremonies  (whatever  they  may  have  been)  were  necessaiy  and  Others, 
for  the  completion  of  the  adoption,  or  whether  all  that  was  neces- 
sary  to  it  had  been  done  by  the  testator,  who  in  bis  lifetime  received 
the  child,  the  child  having  been  given  by  his  natural  father. 
Secondly,  whether,  supposing  these  ceremonies  to  be  necessary, 
and  a  power  to  have  been  given  to  two  widows  to  perform  them, 
one  widow  only  could  perform  them  effectually.  But  it  appears 
to  their  Lordships  that  neither  of  these  questions  arises  in  the  case, 
and  probably  it  is  because  they  did  not  arise  that  they  were  not 
discussed.  The  effect  of  the  will  according  to  their  view  is  this:  "I 
declare  that  I  give  my  property  to  KoibuUo  whom  I  have  adopted." 
There  is  a  gift  of  his  property  by  the  testator  to  a  designated  per- 
son. This  direction  follows,  "My  wives  shall  perform  the  cere- 
monies according  to  the  Shastras,  and  bring  him  up."  Un- 
doubtedly the  testator  desired  and  expected  that  the  wives 
should  perform  certain  ceremonies.  He  requested  them  to  do 
so.  But  it  appears  to  their  Lordships  that  it  would  be  an  alto- 
gether erroneous  reading  of  the  will  to  suppose  that  he  intended 
the  taking  of  his  property  by  Koibullo  to  be  entirely  dependent 
on  whether  the  wives  chose  or  did  not  choose  to  perform  the 
ceremonies.  If  they  did  not,  it  may  be  that  the  adoption  is 
not  in  all  respects  complete,  although  their  Lordships  by  no 
means  decide  this,  or  give  any  opinion  on  the  subject.  Be  that  as 
it  may,  the  gift  of  the  property  nevertheless  takes  effect.  The 
provision,  "God  forbid,  but  should  this  adopted  son  die,  and  my 
younger  brother,  Nilrutton  have  more  than  one  son,  then  my 
wives  shall  adopt  a  son  of  his,"  further  indicates  that  the  testa- 
tor did  not  contemplate  his  widows  having  the  power  of  cancelling 
the  adoption  of  Koibullo,  and  ousting  him  from  the  benefit  he  was 
to  take  under  the  will,  by  declining  to  perform  the  ceremonies. 
Whether  they  performed  the  ceremonies  or  not,  it  is  certain  that 
as  long  as  Koibullo  lived,  no  other  adoption  could  tti'^  pl^i^u: 
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For  these  reasons  it  appears  to  their  Lordships  that  the  judg- 
ment of  the  High  Court  is  right ;  that  the  widow  has  no  claim 
under  this  will  except  whatever  is  given  to  her  for  her  mainte- 
nance ;  and  they  will  humbly  advise  Her  Majesty  that  the  decree 
of  the  High  Court  should  be  aflSrmed,  and  this  appeal  dismissed 
with  costs. 

Appeal  dismissed, 

PROSONNO  GOPAL  PAL  CHOWDRY  and  Others 

ver»its 

BROJONATH  ROY  CHOWDRY  and  Others. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 

FORT  WILLIAM  IN  BENGAL, 

Benami  transaction— Constmction  of  a  decree* 
Where,  under  a  final  decree  in  a  partition  suit,  the  respondents  were  dec- 
lared entitled  to  the  possession  of  the  property  in  dispute  against  the  judg- 
ment-debtors of  that  partition  decree  without  "disturbing  the  possession 
of  any  of  the  ryots  and  other  tenants,"  and  the  judgment-debtors  had  granted 
putnee  tenure  of  that  property  to  the  appellants  benami  for  themselves, 
Held^  that  the  respondents  title  to  the  property  in  dispute  was  absolute  and 
unencumbered  by  any  putni  rights  of  the  appellants. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts  of 
the  case  will  appear  from  the  judgment  of  their  Lordships  which  was 
delivered  by 

Sir  Barnes  Peacock  :-^This  is  a  suit  brought  by  Sree 
Gopal  Pal  Chowdry,  Prosonno  Gopal  Pal  Ghowdry,  and  Bro- 
jendro  Gopal  Pal  Chowdry.  They  seek  to  recover  possession 
of  two-thirds  of  a  putnee  tenure,  created  in  1840,  in  an  estate 
called  Chowrashy,  and  the  question  is,  whether  they,  as  the 
representatives  of  Nilcomul,  their  father,  are  entitled  to  recover 
two-thirds  of  that  talook. 

It  appears  that  Sohocharam  Panty,  the  common  ancestor,  left 
three  sons,  Kristo  Chunder,  Shumboo  Chunder,  and  Bamneedy 
Pal  Chowdry.  Kristo  Chunder  and  Shumboo  Chunder  claimed 
the  whole  of  the  property,  including  the  estate  called  Chowrashy, 
stating  that  the  mother  of  Buddinath,  the   wife   of  Ramneedy, 

*  Present.— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,    Sir    Montague 
E.  Smith,  and  Sir  Robert  P.  Collier. 
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had  conveyed  the  share  of  Buddinath,  the  son  of  Rnt>aneedy,  to 
theni.  Buddinath  instituted  a  suit  in  the  Supreme  Court,  as  far 
back  as  the  year  1811,  to  have  the  conveyance  by  his  mother  set 
aside,  and  to  have  it  declared  that  the  three  brothers  were  joint- 
ly interested  as  a  Hindoo  family  in  the  property  left  by  their 
father,  A  decree  was  passed  in  his  favour  on  the  1 2th  December 
1820,  declaring  that  the  family  was  a  joint  and  undivided  Hindoo 
family,  and  directing  an  account  to  be  taken.  Subsequently,  on 
the  tJrd  December  1824,  Buddinath  filed  a  supplemental  bill,  pray- 
ing for  a  partition  of  the  property  which  had  been  declared  in 
his  favour  to  be  a  joint  family  estate.  Pfending  the  suit,  and 
after  the  bill  filed  for  a  partition,  Joychunder,  a  grandson  of 
Shumboo  Chunder,  granted  to  Sreemunto  Koondoo,  benamee  for 
Nilcomul,  another  grandson  of  Shumboo  Chunder,  and  the  ances- 
tor of  the  plaintiffs,  the  putnee  now  in  dispute.  On  the  5  th 
August  1850  a  decree  was  made  by  the  Supreme  Court,  directing 
a  partition  to  be  made,  and  it  was  in  these  terms :  "  It  is 
ordered  that  a  partition  be  made  of  the  said  joint  real 
estate  in  the  schedules  A  and  C  annexed  to  the  said  Master's 
Repoi-t, "  that  being  the  joint  real  estate  which  was  the  subject  of 
the  suit,  and  in  those  schedules  the  zemindary  Chowrashy  was 
mentianed.  It  was  further  oiilered  that  a  commission  should  issue, 
and  certain  Cjmmissioners  were  appointed  to  divide  the  estate ; 
they  were  to  make  a  division  of  the  estate  with  the  appurtenances 
into  three  equal  pcirts  or  shares,  and  to  divide  the  sx-ne  by  metes 
and  bounds  where  they  should  see  occasion.  It  was  further  order- 
ed, that  the  said  Commissioners,  ^'should  allot  one  equal  third  part 
or  share  of  the  premises  to  the  complainants  in  that  suit,  to  be 
enjoyed  by  them  in  severalty,  and  the  remaining  two-third  parts 
or  shares  to  the  defendants,  to  be  enjoyed  by  them  in  severalty  in 
the  manner  prescribed  by  Hindoo  law ;  and  further,  that  after  such 
partition  should  have  been  so  made,  the  said  complainants  and  the 
said  defendants  should  convey  such  several  one-third  and  two-third 
parts  or  shares  of  the  said  premises  to  each  other,  respectively,  to 
be  held  in  severalty  as  aforesaid." 

The  Commissioners  made  a  return  to  the  Court,  which  will  be 
found  at  page  126  of  the  record.  They  stated  that  they  had 
di?ided  the  estates  into  three  equal  parts  or  shares,  eras  near  thcre- 
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to  as  might  be,  and  had,  in  pursuance  of  the  said  commission, 
allotted  and  appointed,  and  did  thereby  allot  and  appoint  unto  the 
representatives  of  Buddinath,  who  had  been  made  parties  to  the 
suit  by  bill  of  revivor,  "all  and  singular  the  following  lands,  tene- 
ments, and  premises,"  describicg  them,  to  have  and  to  hold  the 
same  unto  them,  and  their  heirs,  representatives  and  assigns,  to  be 
held  and  enjoyed  by  them  in  severalty  for  ever,  in  the  manner 
prescribed  by  Hindoo  law,  as  in  the  said  commission  was  directed. 
Amongst  the  lands  so  described  was  the  said  estate  called  Chow- 
rashy  (p.  129). 

Upon  that  an  order  was  passed,  which  will  be  found  at  page 
159  of  the  record,  the  material  parts  of  which  are  these  :  "It  is 
ordered  that  the  said  defendants,"  including  the  representatives 
of  Nilcomul  and  Joy  Chander,  who  were  grandsons  of  Shumbhoo 
Chander,  Nilcomul  also  being  the  father  of  the  appellants,  "do  with- 
in ten  days  of  the  service  upon  them  respectively  of  the  order,  put 
the  complainants  in  these  causes  into  possession  of  the  lands, 
tenements,  and  premises  allotted  to  the  said  complainants,  under 
the  return,  dated  the  27th  day  of  January  1853,  to  the  commission 
of  partition  issued  in  these  causes,  on  and  bearing  date  the  18th 
day  of  August  1850,  and  under  and  by  virtue  of  the  decree  made 
in  these  causes,  on  and  bearing  date  the  5th  day  of  August  1850, 
and  which  are  in  the  possession  of  the  said  defendants  or  any  of  them, 
or  of  their  servants  or  agents,  or  of  the  servants  or  agents  of  any 
of  them,  not  disturbing  the  possession  of  any  of  the  ryots  or  other 
tenants,  but  without  prejudice  to  the  plaintiff's  right  to  sue  and 
proceed  against  any  ryots  or  other  tenants  by  regular  action  or 
suit,  or  otherwise,  according  to  the  course  of  practice  of  the  Courts 
of  the  East  India  Company."  The  effect  of  the  order  was  that  they 
were  to  put  Buddinath's  representatives  into  possession  of  the  zemin- 
dary,  Chowrashy,  "  not  disturbing  the  possession  of  any  of  the  ryots 
or  other  tenants,  but  without  prejudice  to  the  plaintiff's  right,  to 
sue  and  proceed  against  any  ryots  or  other  tenants  by  regular 
action  or  suit,  or  otherwise,  according  to  the  course  of  practice  of 
the  East  India  Company." 

It  hps  been  held,  and  their  Lordships  quite  agree  in  that 
view,  that  the  defendants,  the  representatives  of  Nilcomul,  were 
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not  tenants  within  the  meaning  of  this  order,  and  that,  according 
to  the  terms  of  it,  it  was  their  duty  to  deliver  over  to  the  represen- 
tatives of  Buddinath  the  estate  called  Chowrashy,  free  from  any 
incumbrances  which,  pending  the  suit,  had  been  created  in  their 
favour.  But  that  is  not  all.  The  defendants  not  having  put 
Buddinath 's  representatives  into  possession,  a  proceeding  was  taken 
under  a  writ  of  execution,  called  a  writ  of  assistance,  to  compel 
the  defendants  to  put  them  into  possession  of  the  estate  ;  upon 
which  the  case  went  to  the  Zillah  Court  of  the  Twenty-four 
Pergunnahs,  the  Court  in  whose  jurisdiction  the  lands  were 
situate. 

Sree  Gopal  Pal  Ohowdry,  who  is  one  of  the  present  plaintiffs, 
made  an  objection,  but  that  had  nothing  to  do  with  the  present 
question.  Sreemunto  Koondoo,  the  person  to  whom  the  putnee 
t«^nure  in  the  said  estate  called  Chowrashy  had  been  granted  he- 
naniee  for  the  appellants  Sree  Gopal  Pal  Chowdry  and  others, 
claimed  that  he  was  entitled  to  the  putnee  which  had  been  so 
granted.  The  Judge  rejected  his  claim  and  said  :  "  The  evidence 
leaves  no  doubt  on  my  mind  that  this  objector's  claim  is  founded 
on  no  suflScient  proot  of  bond  Jlde  possession  under  a  hand  fide 
transaction  ;  that  is,  that  he  is  not  the  third  party  he  claims  to  be, 
nor  entitled  to  hold  the  possession  he  declares  to  himself  to  hold. 
He  is  not,  therefore,  as  a  third  party,  in  possession  protected  by 
the  terms  of  the  decree  or  writ  of  assistance.  I  reject  this  petition 
accordingly." 

Upon  that,  Sreemunto  Koondoo  appealed  to  the  Sudder  Court, 
and  the  Sudder  Court  upheld  the  decision  that  he  was  not  a  third 
party  claiming  under  the  putnee,  but  that  he  was  merely  holding 
it  denamee  for  one  of  the  parties  to  the  suit.  If  he  had  establi- 
shed his  right  as  a  third  party,  and  had  proved  that  he  was 
holding  the  putnee  on  his  own  behalf  and  not  on  behalf  of  Sree 
Gopal  Pal  Chowdry  and  others,  the  question  would  have  arisen 
whether  he  was  not  bound  by  the  decision  of  the  Supreme  Court, 
the  putnee  having  been  granted  to  him  pendeu/e  lite.  But  that 
question  does  not  arise,  as  the  putnee  was  held  benamce  for  per- 
sons who  were  parties  to  the  suit,  and  they  were  bound  by  the  decree 
of  the  Supreme  Court.    That  decree  was  that  the   zemindary  was 
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to  be  delivered  over  to  the   representatives  of   Biidilinath   by  the 
persons  who  are  now  the  plaintiffs  in   this  suit. 

The  first  Court  held  that  the  plaintiffs  were  not  entiled  to  reco- 
ver, and  dismissed  the  present  suit  Thereupon  the  case  came  on 
appeal  before  the  High  Court,  and  Mr.  Justice  Norman,  in  deliver- 
ing the  decision  of  the  High  Court,  says :  "  Looking  at  the  terms  of 
the  return  of  the  commission  of  partition,  and  the  circumstances 
under  which  the  two  putnees  are  said  to  have  been  granted  and 
were  held  benamee  for  Nilcomul,  I  think  that  the  Commissioners 
for  the  purpose  of  the  partiton  trexted,  and  rightly  treated,  Nilcomul 
and  Joy  Chander  as  being  in  actual  possession  of  Turuff  Chowra- 
shy,  altogether  disregarding  the  putnees,  and  that  the  heirs  of 
Nilcomul  are  bound  by  that  allotment.  I  am  of  opinion  that, 
under  the  final  decree  in  the  partition  suit,  the  heirs  of  BudiUnatli 
Pal  Chowdry  acquired  an  absolute  title  to  Turuff  Chowrashy 
unencumbered  by  any  putnee  rights  in  Nilcomul  or  his  heirs. 
The  result  is,  that  in  my  opiniwi  the  decision  of  the  Court  below 
is  substantially  correct,  and  the  appeal  must  be  dismissed  with 
costs/'  Mr.  Jutice  Ainslie,  who  was  one  the  members  of  the  Division 
Court  to  which  the  appeal  was  preferred,  concurred  in  tha' 
judgment. 

Their  Lordships  think  that  the  High  Court  came  to  a  correct 
conclusion,  and  that  the  plaintiffs  are  not  entitled  to  maintain 
this  suit.  Under  these  circumstances  they  will  humbly  recom- 
mend   Her   Majesty   that  the   decision   of  the    High    Court   be 

affirmed  with  costs. 

Appeal  dismissed. 
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Award,  Validity  of-Sec.  327  0/ Act  No,  VIII  of  \%^()Sufficient  cause  - 
Practice* 

The  words  ••sufficient  cause"  in  Section  327  of  Act  No.  VIII  of  1859  should 
be  taken  to  comprehend  any  substantial  objection  which  appears  upon  the 
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face  of  the  award ;  or  is  founded  upon  the  misconduct  of  the  arbitrators,  or 
on  any  miscarriage  in  the  course  of  the  proceedings,  or  upon  any  other  ground 
which  would  be  considered  fatal  to  an  award  on  an  application  to  the  courts 
in  England. 

The  earlier  sections  of  Act  No.  VIII  of  1869  are  not  incorporated  into 
section  327  as  they  are  into  section  326  of  the  same. 

Where  in  submitting  the  matters  in  dispute  to  arbitration,  the  parties 
to  the  submission  required  the  arbitrators  "to  determine  according  to  the 
terms  of  the  will  of  the  deceased"  and  the  said  will  referred  to  another  will 
also  of  the  testator  which  was  not  produced  before  the  arbitrators  who 
decided  the  case  upon  the  will  produced  before  them,  and  an  objection  to  the 
award  was  taken  in  an  application  under  sec  327  of  Act  VIII  of  I859  to  have  an 
award  filed  in  Court  so  as  to  be  enforced  as  decree,  on  the  ground  of  miscarriage 
of  justice,  the  arbitrators  not  having  acted  on  the  terms  of  the  submission  ;  it 
was  held  that  the  award  could  not  be  set  aside  as  it  was  too  late  for  the 
party  objecting  to  it  :  he,  having  a  clear  knowledge  of  the  circumstances 
on  which  he  might  have  founded  an  objection  to  the  arbitrators  proceeding 
to  make  their  award,  did  submit  to  the  arbitration  going  on  and  allowed 
the  arbitrators  to  deal  with  the  case  as  it  stood^ before  them,  taking  his  chance 
of  the  decision  being  more  or  less  favourable  to  himself. 

//eld  thsii  an  objection  to  an  award  on  the  ground  ot  the  arbitrators 
consulting  a  lawyer  before  publishing  the  same  was  not  a  valid  objection. 

Final  award  having  been  made  by  both  the  arbitrators,  /teld  that  the 
award  was  valid  notwithstanding  the  fact  that  at  one  of  the  sittings  one  of  the 
arbitrators  was  absent. 

The  term  "award"  as  used  in  the  plaint  in  this  case  must  be  taken  to 
include  the  whole  document  which  is  scheduled  to  the  plaint,  i.e.,  the  formal 
judgment  as  well  as  the  decree. 

The  general  principle  of  their  Lordships  is  that  of  not  dealing  very 
strictly  with  the  form  of  the  pleadings  if  they  find  that  a  material  point  was 
substantially  raised. 

This  was  an  appeal  from  the  judgment  of  the  Commissioner 
ofLucknow,  The  facts  of  the  case  are  sufficiently  stated  in 
the  judgment  of  their  Lordships  which  was  delivered  by 

Sir  James  Colvile  : — This  is  an  application  under  s.  327  of 
Act  Vm  of  1859  to  have  an  award  filed  in  Court,  with  the  usual 
consequence  of  having  its  provisions  enforced  as  a  decree  of  Court. 
Some  discussion  was  raised  in  the  course  of  the  argument  touching 
the  meaning  of  the  word  "award"  as  used  in  the  plaint.  Their 
Lordships  have  no  difficulty  in  ruling  that  it  must  be  taken  to 
iQclude  the  whole  of  the  document  which  is  scheduled  to  the 
plaint,   and   headed   "  Copy  of  the  award ;"  that  it   comprehends 
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expressly  iricorp«^rated  iuto  s.  *326  ;  and  that  the  words  "  sufficient 
cause"  should  be  taken  to  comprehend  any  substantial  objection 
which  appears  upon  the  face  of  the  award  ;  or  is  founded  on  the 
misconduct  of  the  arbitrators,  or  on  any  miscarriage  in  the  course 
of  the  proceedings,  or  upon  any  other  ground  which  would  be 
considered  fatal  to  an  award  on  an  application  to  the  Courts  ia 
this  country. 

The  objections  which  were  formerly  taken  to  the  admission 
of  this  award  were  embodied  in  the  nine  issues  settled  by  the 
Deputy  Commissioner  of  Lucknow,  to  whom  the  cause  was 
transferred  from  the  Deputy  Commissioner  of  Barabunki,  and 
are  set  out  at  page  42  of  the  record.  Those  which  are  involved 
in  the  first,  second,  third,  fifth,  eighth,  and  ninth  issues,  have 
here  been  given  up  by  the  learned  Counsel  for  the  appellant  as 
untenable.  That  raised  by  the  fourth  issue  was  relied  upon  ;  it 
is  in  substance  that  the  arbitrators  before  making  their 
award  had  consulted  one  Mahomed  Ali,  a  vakeel  or  native 
lawyer.  The  sixth  was  in  these  terms.  '*  Is  the  award,  being 
based  on  an  invalid  will,  itself  invalid  ?'*  It  will  hereafter 
be  considered  what  is  embraced  in  that  issue.  The  abjection 
which  it  patently  raises,  viz^  that  founded  on  the  date 
and  execution  of  the  will,  is  now  no  longer  relied  upon.  The 
seventh  was  that  the  arbitrators  were  bribed.  The  result  is 
that  the  only  objections  raised  by  the  issues  which  are  now 
relied  upon  are,  the  consultation  of  the  pleader,  the  corrup- 
tion of  the  arbitrators,  and  whatever  is  included  in  the  sixth  issue. 

It  will  be  convenient  at  once  to  dispose  of  the  seventh  issue  by 
saying  that  the  Deputy  Commissioner,  after  hearing  the  evidence 
that  was  adduced  before  him,  came  to  the  conclusion  that  there 
was  no  ground  for  imputing  corruption  to  the  arbitrators ;  that 
the  story  told  by  the  witnesses  as  to  the  bribes  that  were  given 
was  false ;  and  that  their  Lordships  see  no  ground  whatever  for 
dissenting  from  that  finding.  This  was  not  the  finding  of  two 
Indian  Courts,  because  the  Commissioner  to  whom  there  was  an 
appeal  thought  that  he  was  incompetent  to  entertain  that  question. 
Their  Lordships  upon  the  evidence  unhesitatingly  acquit  the  ar^ 
bitrators  of  corruption  in  this  matter. 
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Some  objections  have  indeed  been  raised  at  the  bar  which 
seem  hardly  to  be  included  in  the  issues  settled  in  the  Indian 
Courts.  Mr,  Leith  contended  that  the  award  was  bad  on  the  face 
of  it,  inasmuch  as  it  failed  to  deal  with  some  of  the  subjects 
referred  to  the  arbitrators,  and  in  particular  with  the  two  estates 
Behlal  and  Hosseinpur.  But  the  contention  can  only  be  suppor- 
ted if  the  award  is  taken  to  be  merely  that  portion  of  the  docu- 
ment scheduled  to  the  plaint  which  is  headed  "  decree, "  a  point 
upon  which  their  Lordships'  opinion  has  been  already  expressed. 
If  the  whole  document  be  treated  as  the  award  the  arbitrators 
have  expressly  dealt  with  the  subjects  in  question. 

The  point  as  to  the  consultation  of  the  pleader  was  disposed 
of  in  the  course  of  the  argument  by  their  Lordships,  who  intimated 
a  clear  opinion  that  the  case  implicating  the  pleader  in  the  alleged 
corruption  having  failed,  the  mere  fact  that  the  arbitrators  consul- 
ted a  person  supposed  to  be  learned  in  the  law  was  not  a  valid 
objection  to  their  award.  An  objection  was  also  founded  on  a 
passage  in  the  record  wherein  it  appeared  that  on  one  occasion 
one  arbitrator  sat  alone ;  but  upon  the  whole  their  Lordships  are 
of  opinion  that  the  final  award  was  made  by  the  two  arbitrators, 
and  that  there  is  nothing  in  this  objection  which  seems  never  to 
have  been  raised  in  the  Courts  below. 

The  case  of  the  appellant  is  then  reduced  to  the  objection 
which  he  contends  is  involved,  though  not  explicitly  stated,  in  the 
sixth  issue.  It  is  in  efiFect  that,  by  reason  of  the  reference  in  tho 
ninth  paragraph  of  the  will  which  was  before  the  arbitrators  to 
another  document  described  as  *'  a  will  bearing  the  testimony  of 
Rajah  Farzand  Ali  Khan  and  Rajah  Jugmohun  Singh,  in  the  pos- 
session of  my  wife,"  which  was  not  produced  before  the  arbitrators, 
they  cannot  be  said  to  have  had  the  whole  will  of  the  testator  be- 
fore them  ;  and  ought  not  to  have  made  an  award  without  having 
that  document  produced  before  them,  and  that  by  reason  of  this 
miscarriage  the  Court  ought  to  refuse  to  direct  the  award  to  be 
filed. 

The  award  contains  the  following  statement  regarding  the 
missing  document :  *'  It  is  worthy  of  observation  that  the  Chowd- 
rain  has  rendered  her  conduct  suspicious  by  concealing  the 
second  will.     But  if  it   had   been   produced    in    compliance    with 
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our  directions,  it  would  not  have  prejudiced  the  Chowdrain,  because 
we  are   not  disposed   to   tolerate  injury  or   harm  being  done  to 
either  party.     It  is  regretted  that  the  Chowdrain  has,  by   conceal- 
ing the  second  will,  created  suspicion  in  our  minds  as  to   the   said 
will,   and   we   have   no  reason   whatever  to  believe  that  the  will 
under  consideration  was  in  no  respect   similar   in    terras   to   that 
now  before  us/'     The  arbitrators  then  suggest  certain  hypotiieses 
as   to    what  the  will    might  contain,  and  add,  "  In  the  absence  of 
sufficient  cause  being  shown  to  the  contrary,  it  may   be   suspected 
that   it  was  destroyed    through   the  foolishness  or  carelessness  of 
the  woman.     Be  this  as  it  may,  we  are  not  disposed  to  be    led   by 
suspicions  in  determining  the  case,  bat  at  any  rate  it   shall  be  our 
duty  not   to  lose  sight  of  our   inclination    thus  caused  to  favor 
Chowdhry  Murtaza  Hossein/'     From  the  proceedings  before  the 
arbitrators  it   would   appear   that   both   parties   agreed   that  the 
missing  document   had  existed.     The  Chowdrain  alleged  that  the 
original  had  been  taken  away  by  the  appellant,  but  admitted  that 
she   had   a  copy   of  it   signed   by  the   testator ;  the  other  party 
imputed  to  her  that  she  kept  back  the  original. 

A  question  strongly  contested  before  their  Lordships  was 
whether  this  objection  to  the  filing  of  the  award  was  sufficiently 
raised  upon  the  record.  It  does  not  appear  to  have  been  distinct- 
ly raised  on  the  proceeding  at  page  41  of  the  record,  when  the 
issues  were  settled.  The  sixth  issue  seems  to  have  been  framed  upon 
the  objection  stated  orally  by  Mr.  Arathoon,  which,  as  taken  down 
by  the  Judge,  is  in  these  words :  "  The  will  was  invalid,  being 
made  within  a  month  of  the  talookdar's  death,  and  the  arbitra- 
tors were  wrong  in  attaching  any  importance  to  it.**  The  objec- 
tion, however,  had  substantially  been  put  forward  in  the  petition 
impugning  the  award  which  the  appellant  presented  to  Mr.  Glynn 
on  the  31st  March  1871 ;  and  also  in  a  written  statement  tendered 
in  this  suit  but  rejected  by  the  Court  for  want  of  sufficient  verifica- 
tion, which  therefore  cannot  be  treated  as  part  of  the  record. 
Again,*  it  appears  that  when  the  case  came  before  the  Deputy 
Commissioner,  the  point  was  in  a  manner  raised  before  him,  and 
treated  as  included  in  the  sixth  issue.  The  Judge's  note  at  page  57 
of  the   record,  after  stating  the  sixth  issue,  and  that  the  plaintiff 
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does  not  care,  so  far  as  this  case  is  concerned,  to  dispute  the  in- 
validity of  the  will,  proceeds  thus:  **Mr.  Arathoon  argues  that 
the  award  partly  follows  the  will,  in  other  parts  the  will  is  disre- 
garded ;  that  this  is  sufficient  cause  to  refuse  to  file  the  award  ; 
but  besides  this  there  is  a  codicil  which  the  arbitrators  do  not 
appear  to  have  looked  at."  The  Judge  says  :  "  There  is  nothing 
on  the  record  to  show  that  any  codicil  was  executed,  and  that 
point  need  not  be  considered.  Had  any  codicil  been  in  existence 
it  should  have  been  brought  forward  in  evidence." 

Now,  if  by  the  word  "  codicil*'  was  meant  the  missing  will 
referred  to  in  paragraph  9  of  the  will  produced,  this  mode  of  dis- 
posing of  the  objection  was  unsatisfactory,  because  in  the  statement 
of  the  arbitrators  upon  the  face  of  the  award  which  has  been  already 
read  there  is  a  clear  constat  that  the  document  said  to  have  been 
attested  by  Rajah  Farzand  Ali  Khan  and  Rajah  Jugmohun  Singh 
existed.  The  Judge,  however,  went  on  to  dispose  of  the  question 
as  to  the  effect  of  the  invalidity  of  the  will  under  the  statute,  but 
took  no  further  notice  of  the  question  raised  by  Mr.  Arathoon 
as  to  "  the  codicil." 

The  general  principle  of  their  Lordships  is  that  of  not  dealing 
very  strictly  with  the  form  of  the  pleadings  if  they  find  that  a 
material  point  was  substantially  raised.  They  are  disposed, 
though  not  without  some  little  doubt  and  hesitation,  to  treat  this 
particular  point  as  sufficiently  raised  in  the  Courts  below,  and 
therefore  to  be  one  with  which  they  are  bound  to  deal  upon  appeal. 
The  question  which  it  involves  appears  to  their  Lordships  to 
constitute  the  only  formidable  objection  which  can  be  taken  to  the 
filing  of  this  awards 

The  contention  is  that  it  was  miscarriage  on  the  part  of  the 
arbitrators  to  make  the  award  unless  they  had  the  whole  of  the 
will  before  them,  which  they  cannot  be  said  to  have  had  in  the 
absence  of  the  document  in  question.  Their  Lordships  have  felt 
considerable  difficulty  upon  this  point.  They  are  sensible,  on  the 
one  hand,  of  the  extreme  impolicy  of  allowing  parties  to  get  out 
of  awards  upon  objections  which  really  do  not  effect  the  substan- 
tial justice  of  the  case  ;  and,  on  the  other  hand,  they  feel  the 
necessity  of  not  allowing  arbitrators  to  act  without  jurisdiction   by 
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J-  C«  doing  that  which  the  terms  of  the  submission  to  arbitration  do  not 

^^J^  entitle   them   to   do.     Upon  the    whole,  however,  their  Lordships 

Chowdhry    have  come  to  the  conclusion  that  the  objection  is  not  fatal   to   the 

MURTAZA        ^,.  . 

HossEiN       filing  of  this  award.     They  may  observe  that,  looking  at  the  whole 
MussuMAT     will,  they  are  disposed  to  believe  that  this  missing   document    was 
cHvVsi^A.     ^^*^^^y   confined   to   some   question  relating  to  the  marriage  of  the 
eldest  grand-daughter,  which   is  the  substance    of  the  ninth  para- 
graph, if  that  be  treated  as   ending    with  the   word    "followed." 
On    the    true    construction  of    the   whole  document  the   words 
"detail  of  expenses,"  and   all    that  follows,  seem  to  be   no  part 
of    the    ninth    paragraph,    although  treated  by    the   arbitrators, 
when   they   settled    their   issues,   as  within  it. 

It  is,  however,  possible  that  the  missing  document  may  be 
something  more  than  their  Lordships  suppose  ;  and  if  there  had 
been  a  clear  constat  that  the  defendant  objected  on  this  ground  to 
/  the  arbitrators  proceeding  to  make  an  award,  and  that  they  had 
!  nevertheless  gone  on  to  make  their  award  upon  the  terms  of  the  will 
before  them,  their  Lordships  might  have  thought  the  objection  suflS- 
1  cient.  Looking,  however,  to  the  proceedings  before  the  arbitrators, 
and  particularly  to  the  document  at  page  146,  which  is  called  the 
rejoinder,  they  think  that,  notwithstanding  the  knowledge  that 
this  document  was  withheld,  the  defendant  did  submit  to  take 
his  chances  of  the  arbitration,  and  that  he  cannot  now,  on  the 
general  rule  upon  which  all  Courts  act  with  respect  to  awards,  be 
allowed,  having  taken  his  chances  of  the  arbitration,  to  set 
aside  the  award  upon  the  ground  of  the  objection  taken.  In  the 
very  first  paragraph  of  this  rejoinder  he  no  doubt  says  :  "But  the 
arguments  of  the  plaintiff  carry  no  weight  with  them  unless  the 
other  will,  which  forms  an  essential  part,  be  produced,  because 
in  the  will  produced  it  is  enjoined  that  a  regard  should  be  paid 
to  the  will  therein  referred  to,  which  signifies  that  the  provisions 
of  the  latter  will  are  to  be  carried  out  and  not  of  the  former." 
But  what  is  the  conclusion  that  he  draws  from  that  ?  Not  that 
the  arbitrators  are  to  abstain  from  making  an  award,  for  he  says  : 
''Wherefore,  in  the  event  of  the  other  will  not  forthcoming,  the 
arbitrators  are,  under  the  law,  competent  in  every  respect  to 
determine  the  dispute  according  to  the  British  law,  according 
to  the  custom,   or  according  to  Mahomedan   law,   and   to  render 
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justice    to   me.     But   notwithstanding  all    the  objections  taken  to  J  C. 

the  powers  of  the  arbitrators,  and  to  myself,  the   plaintiff  has   ex-  J^ 

ceeded    aU   proper  bounds,  and  instead  of  giving  fit  answers  to  my     Chowdhry 

^  1  A  I    1  1  1  •  MURTAZA 

objections   has  made  frivolous  statements.      Although  silence  is       Hossein 
preferable  to  the  refutation  of  such   statements,  I  appreliend   that  1  Mussumat 
if  I   keep  quiet  my  silence  may  be  construed  in  a  manner  which  ;     ^*^'  ^^" 

tr     ^  J  J  .       .     ,  •    CHUNNISSA. 

might  show  that  I  have  been  unable  to   refute  the  plaintiff's  state-  ^        

ments,  or  that  I  have  admitted  them,  I  am  also  of  opinion  that, 
in  order  to  obtain  justice  at  the  hands  of  the  arbitrators,  it  is 
better  for  me  to  bring  to  their  notice  the  true  facts ;  I  therefore 
beg  to  submit  a  rejoinder  to  the  plaintiflTs  reply,  in  the  following 
paragraphs."  Therefore,  as  far  as  that  first  paragraph  goes,  it 
is  not  an  objection  to  their  proceeding  to  make  an  award  at  all 
because  they  have  not  the  whole  will  before  them,  but  it  is  a 
suggestion  that  they  should  make  an  award  in  a  particular  man- 
ner, namely,  by  declaring  that,  the  whole  will  not  having  been  pro- 
duced, it  is  not  to  be  operative,  but  that  the  dispute  is  to  be  de- 
termined according  to  the  British  law,  which  their  Lordships  take 
to  be  the  course  of  succession  prescribed  by  Act  I  of  1 869,  as  to 
the  talookdary  estate,  according  to  the  custom,  which  is  probably 
some  suppose  I  family  custom  applying  to  the  personal  estate 
otiier  than  the  talookdary  estate,  or  according  to  the  general 
Mahomedan  law.  Tiiat  is  one  alternative  which  is  put  forward 
by  this  document.  The  other  is  at  page  152,  where  he  says, 
"As  for  that  part  of  the  will  which  relates  to  Khanpur,  I  beg  to  urge 
that  inferential,  optional,  and  adverse  constructions  have  been 
put  on  it  suited  to  the  interests  of  the  plaintiff.  Such  construc- 
tions have  not  been  put  by  any  one  of  the  community  who  has 
had  occasion  to  read  the  will,  except  by  the  agents  of  the  plaintiff, 
nor  does  that  part  of  the  will  anyhow  convey  the  meaning  attach- 
ed to  it  by  the  plaintiff.  Then  he  says,  "I  believe  the  other  will, 
which  the  plaintiff  assiduously  tries  to  conceal,  supports  this  asser- 
tion  of  mine.  Every  letter  and  every  word  of  a  will  signifies 
nothing  less  than  the  declaration  of  the  intentions  of  the  testator. 
This  is  supported  by  law.  No  one  is  competent  to  put  thereon 
an  optional  or  implied  construction,  I,  however,  expect  that  the 
learned  (meaning,  apparently,  the  arbitrators)  will  clear  up  the 
meamng  of  the  will,  and  will,  in  consequence   of  concealment   of 
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the  other  will,  interpret  the  will"  (that  must  mean  the  will  before 
them)  ^'favorably  to  myself  and  detrimentally  to  the  plaintiff. 
The  will  produced  allows  maintenance  only  of  the  plaintiff  and 
her  descendants  which  may  be  born  after  the  time  the  will  was 
drawn  up,  out  of  mouzahs  Shareefabad  and  Alapur.  This  does 
not  give  her  any  right  as  against  myself."  Therefore  he  goes 
on  to  treat,  as  still  open  to  the  decision  of  the  arbitrators,  the 
question  of  the  construction  of  that  will,  and  only  claims  a  right 
to  have  presumptions  drawn  in  favor  of  himself. 

There  was  some  dispute  as  to  this  rejoinder  and  the  time  when 
it  came  before  the  arbitrators.  That  it  came  before  the  arbitrators 
seems  to  be  pretty  clear,  by  the  translation  of  the  petition  at 
page  146,  but  there  is  some  confusion  occasioned  as  to  the  time 
by  the  supposed  date  of  that  petition.  It  is  clear  that  the  petition 
covered  the  rejoinder,  and  it  is  quite  clear,  from  the  internal  evi- 
dence in  the  rejoinder  itself,  that  it  was  addressed  to  the  arbitra- 
tors, and  proceeded  upon  the  assumption  on  the  part  of  the  writer 
that  the  arbitration  was  still  open.  Their  Lordships  conceive 
that  that  document  must  have  been  before  the  arbitrators,  and 
can  hardly  suppose,  in  the  absence  of  clear  proof,  that  it  was 
before  them  after  the  arbitration  was  closed.  At  all  events,  it 
shows  what  was  in  the  mind  of  the  party  and  what  were  the 
points  which  he  intended  to  raise  upon  the  omission  to  produce  the 
missing  will.  Again,  it  appears  from  the  proceeding  of  the  19th 
February  1871,  that  the  parties  had  then  also,  with  full  knowledge 
of  the  absence  of  the  missing  will,  expressed  their  willingness  to 
allow  the  case  to  be  dealt  with  by  the  arbitrators  in  its  absence. 
The  statement  at  page  136  of  the  record  is  : — ''  The  parties  after 
some  discussion  have  expressed  their  willingness  to  give  up  the 
different  footings  on  which  they  grounded  their  claims,  i.e.,  they 
have  withdrawn  their  claim  to  partition  under  the  Mahomedan 
law  of  succession,  according  to  custom  or  English  law,  and  have 
agreed  that  those  points  of  the  will  in  respect  of  which  they  are 
at  issue  should  be  cleared  up  and  the  rest  left  untouched." 
The  proceeding  then  goes  on  to  frame  certain  issues,  of  which 
the  first  is  one  as  to  the  real  and  true  interpretation  of  that  which 
is  called  the  ninth  paragraph,  but  which  obviously  means  the 
detail  which  follows  the  ninth  paragraph,   and    which   deals   with 
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the  different  talooks,  Kbanpur,  Shareefabad,  and  AlapuTi  -which 
were  s^me  of  the  subjects  of  the  award.  This  issue  contains 
these  words :  "What  is  the  real  and  true  interpretation  of  the 
ninth  paragraph  of  the  will,  and  what  was  the  real  intention  and 
object  of  the  testator?  In  other  words,  whether  the  entire 
talooka  Ehanpur  should  be  divided  in  equal  moieties  between 
the  parties,  or  exclusively  of  Shareefabad  and  Alapur."  Again, 
there  is  a  passage  in  the  award  which  reads  as  if  the  arbitrators 
had  then  before  them  the  document  called  a  rejoinder,  and  were 
accepting  the  proposition  put  to  them  by  the  defendant  in  the 
latter  part  of  it.  The  following  is  th«  passage  in  question :  "Be 
this  as  it  may,  we  are  not  disposed  to  be  led  by  suspicions 
in  determining  the  case,  but  at  any  rate  it  shall  be  our  duty  not 
to  lose  sight  of  our  inclination  thus  caused  to  favor  Chowdhry 
Murtaza  Hossein."  On  the  whole,  therefore,  their  Lordships 
think  that  the  appellant  having  a  clear  knowledge  of  the  cir- 
cumstances on  which  he  might  have  founded  an  objection  to 
the  arbitrator^'  proceeding  to  make  their  award,  did  submit  to 
the  arbitration  going  on;  that  he  allowed  the  arbitrators  to  deal 
with  the  case  as  it  stood  before  them,  taking  his  chance  of  the 
decision  being  more  or  less  favorable  to  himself,  and  that  it  is 
too  late  for  him,  after  the  award  has  been  made,  and  on  the  ap- 
plication to  file  the  award,  to  insist  on  this  objection  to  the  filing  / 
of  the  award. 

Their  Lordships,  therefore,  will  humbly  advise  Her  Majesty 
to  dismiss  the  present  appeal,  and  to  affirm  the  order  of  the 
Deputy  Commissioner,  which  is  the  operative  order;  but,  having 
regard  to  the  confusion  which  has  been  caused  in  a  great  measure 
by  the  absence  or  withholding  of  this  document,  for  which  the 
arbitrators,  on  plausible  grounds,  treat  the  plaintiff  as  responsible, 
their  Lordships  are  of  opinion  that  there  should  be  no  costs 
of  this  appeal.  But  the  appeal  having  been  decided  in  favor 
of  the  respondent,  the  appellant  must  pay  the  costs  of  the 
respondent  upon  the  application  for  leave  to  appeal  made  on  the 
9th  March,  as  those  costs  were  ordered  to  abide  the  result  of  this 
appeal. 

Appeal  dismissed, 
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J  ^-  RAI  NURSINGH  DOSS 

*^7^  versus 

July  21,  RAI  NARAIN  DOSS  and  Others. 

AND 

RAI  NARAIN  DOSS 

versus 
RAI  NURSINGH  DOSS. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  FOR 
THE  NORTH-WESTERN  PROVINCES. 

In  a  case  where  by  an  agreement  between  the  parties,  it  was  settled  that 
each  member  of  the  family  was  to  draw  money  at  his  discretion  out  of  the 
family  firm,  and  to  employ  that  money  in  his  separate  trade  or  separate 
speculations,  the  firm  not  being  responsible  for  the  losses  sustained,  and  not 
being  entitled  to  share  in  the  profits  arising  from  these  speculations,  but, 
subject  to  this  modification,  all  the  members  of  the  family  retained  the  in- 
terest which  they  had  as  joint  members  of  the  firm  :  Their  Lordships  were  of 
opinion  that  the  relation  between  the  plaintiff  and  the  defendant  (two  brothers) 
could  not  be  taken  to  be  strictly  that  of  members  of  a  joint  and  undivi- 
ded Hindoo  family,  since,  although  they  were  joint  as  to  their  general  con- 
cerns and  in  some  sense  joint  as  members  of  a  family,  yet  that  relation  was 
qualified  by  the  provision  contained  in  a  family  arrangement  whereby  each 
member  of  the  family  might  take  out  and  use  assets  derived  from  a  partner- 
ship firm  for  the  benefit  of  his  sole  and  separate  speculations. 

The  said  agreement  being  of  such  a  character  as  to  leave  it  in  the  power 
of  each  member  to  draw  to  an  unlimited  extent  upon  the  assets  of  the  firm, 
their  Lordships  declined  to  extend  the  operation  of  such  an  agreement  one  iota 
beyond  its  terms,  and  were,  therefore,  of  opinion  that  the  High  Court  was 
right  in  drawing  a  distinction  between  pledging  the  credit  of  the  firm  and 
drawing  out  money  actually  belonging  to  the  firm. 

These  were  appeals  from  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Allahabad.  The  judgmeat  of  the  High 
Court  is  reported  at  page  127  of  the  third  volume  of  the  N.-W.P.  High 
Court  Reports.  The  facts  of  the  two  cases  are  fully  and  clearly 
stated  in  the  judgment  of  their  Lordships  which  was  delivered  by 
Sir  Barnes  Peacock  : — This  appeal  and  cross-appeal  have 
arisen  out  of  the  peculiar  and  somewhat  complicated  arrangements 
of  a  Hindoo  family  descended  from  one  Rajah  Putnee  Mull.  The 
Rajah  had  two  sons,  Sree  Kishen  and  Ram  Kishen.  Sree  Eishen 
was  the  father  of  the   plaintiff   in  the  suit,   Rai   Nursingh   Doss, 

•  Present  :— Sir  James  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier. 
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of  Rai  Narain  Doss,    who   is  the  principal  defendant,  and   of  a  J  C. 

third  son,  Hurree  Doss,  who  died  in  his  father's  lifetime.     Seeta  ',f^ 

Ram  and  the  other  respondents,   who   have  not  appeared  on  the      ^ai  Nur- 
^  ^^  SINGH  Doss 

appeals,  are  the  descendants  and  representatives  of  Ram  Eishen's  v. 

branch.  It  may,  their  Lordships  think,  be  taken  to  be  established  doss. 
for  the  purposes  of  these  appeals,  that  the  descendants  of  Ram 
Kishen  have  become  generally  separate  in  estate ;  although,  in 
respect  of  certain  properties,  viz.,  the  banking  firm  afterwards 
mentioned,  and  the  other  properties  which  remain  undivided,  they 
continue  to  be  joint  with  the  Sree  Kishen  branch.  On  the  other 
hand,  their  Lordships  think  it  must  be  taken  to  be  also  established 
that  Nursingh  Doss  and  Narain  Doss  have  continued  to  be 
generally  joint  in  estate.  There  is  no  evidence  that  the  two 
brothers  have  ever  come  to  a  formal  partition.  On  the  other  hand, 
it  appears  that  on  those  occasions  on  which  there  has  been  a 
partial  partition  of  family  property  between  the  two  branches  of 
the  family,  the  properties  to  be  divided  were  divided  into  eight 
lots,  of  which  four  were  taken  by  Narain  Doss  and  Nursingh 
Doss  jointly,  or  by  Narain  Doss  far  himself  and  his  brother;  but 
that  there  has  been  no  subdivision  of  those  lots  between  them. 
It  also  appears  that  up  to  a  comparatively  recent  period  they  mess- 
ed together,  and  were  joint  in  food  and  worship,  as  well  as, 
generally  speaking,  in  estate. 

With  respect,  however,  to  the  whole  of  the  family,  it  seems 
clear  that  the  joint  family  property  has  chiefly  come  out  of  the 
transactions  of  a  certain  trading  or  banking  firm  founded  by  the 
common  ancestor,  Putnee  Mull,  under  the  style  of  "Rai  Sree  Kishen 
and  Rai  Ram  Kishen,"  and  that  the  interests  of  the  different  mem- 
bers of  the  family  in  this  firm  have  for  a  long  period  been  -upon  a 
somewhat  peculiar  footing.  It  appears  that  in  Rajah  Putnee  Mull's 
lifetime  he  either  estimated  the  assists  of  the  firm  at  four  lacs, 
or  separated  and  set  aside  that  sum ;  that  he  divided  two  lacs 
of  this  between  Sree  Kishen  and  his  three  sons,  and  the  remain- 
ing two  lacs  between  the  four  sons  of  Ram  Kishen,  who  was 
then  dead,  placing  to  the  separate  account  of  each  in  the  books  of 
the  firm  the  sum  of  Rs.  50.000.  This  is  said,  upon  the  one  side, 
to  have  been  merely  an  indication  of  the  share   and  interest 
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J.C.  which,  in  the  event   of  a  partition,    each  was  to  take.     On   the 

s^         other  hand,   it  has   been   contended,   and  that  contention  is  cer- 

snf  ^  ^"^"     tainly  supported  by  the   accounts,  that  it  was  intended   to  give 

V.  to  each  a  separate  interest,  and  a  power  of  drawing  upon  separate 

RaiNarain  ,  :  ,    .        ,       ,.       .,  J    .       .t  1  X 

Doss.        account,  which  is  not  ordinarily  possessed   by   the   members   of  a 

joint   and   undivided   Hindoo  family   carrying   on  trading  trans- 
actions. 

The  relations  of  the  members  of  the  firm,  however,  do  not 
depend  solely  on  this  arrangement  of  Putnee  Mull,  whatever  be 
the  efifect  of  it.  Upon  the  19th  May  1845,  after  the  decease  of 
Rajah  Putnee  Mull,  but  during  the  lifetime  and  management 
of  Sree  Kishen,  a  family  council  was  held,  at  which  the  adult 
members  of  the  family  agreed  to  the  document  at  page  165  of 
record,  upon  which  so  much  discussion  has  taken  place.  That 
document,  after  reciting  that  the  general  expenses  of  the  family 
had  hitherto  been  defrayed  by  Sree  Kishen,  but  that  objection 
had  been  taken  to  his  extravagant  expenditure  upon  the  occasion 
of  the  tonsure  of  Lakhmi  Chund,  states,  "It  was  conse- 
quently resolved  by  all  that,  from  and  after  the  month 
of  June  1845,  each  member  should  bear  his  own  expenses, 
and  that  the  messing,  as  well  as  servants'  charges,  should 
at  present  be  left  as  they  are.  Whereupon  all  objected  that 
the  interest  of  Rs.  50,000  only  would  not  be  sufficient;  they 
should  therefore  be  allowed  the  liberty  of  drawing  in  their  res- 
pective names  from  the  firm  any  sum  of  money  they  liked,  and 
getting  the  same  entered  in  their  respective  accounts."  Of  course, 
if  the  instrument  had  stopped  there,  it  might  be  supposed  to 
relate  only  to  sums  to  be  drawn  for  private  expenditure  ;  but  it 
goes  on,  "  each  is  at  liberty  to  carry  on  his  own  business,  and  to 
defray  each  his  own  expenses  out  of  the  profits  arising  therefrom. 
Some  discussion  having  taken  place  as  to  interest,  it  was  unani- 
mously agreed  by  all,  that  if  the  members  were  to  be  charged 
with  interest  at  the  usual  rate  of  the  firm,  they  would  save 
nothing,  so  the  interest  of  any  sum  which  may  be  drawn  should 
be  paid  at  the  rate  of  4  per  cent.,  as  was  allowed  by  the  Rajah 
Sahib  for  the  money  deposited.  This  was  agreed  to,  with  the 
proviso  that  as  each  member  will  take  the  profits  arising  from  his 
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trade,  so  likewise  the  firm  will  have   nothing  to  do   with  the  loss         J«  C. 
sustained  by  any  of  them   (the  members).     It  shall  be  incumbent  J^ 

to  repay   the   sum  to  the   firm  with  interest.     And   the  business     Rai  Nur- 
of  the  firm  shall  continue  as  before  ;  but  if  any  member,  contrary  v, 

to  this  agreement,  shall   engage   in   any  business   for    the   fii'm  doss!^^'' 

without    the   permission    of  all,    he    alone    will    be    responsible  

for  the  loss,  and  will  have  to  repay  the  money  to  the  firm." 
Therefore,  the  effect  of  this  agreement  was  to  entitle  each 
partner  to  draw  money  at  his  discretion  out  of  the  firm, 
and  to  employ  that  money  in  his  separate  trade  or  separate 
speculations,  the  firm  not  being  responsible  for  the  losses 
sustained,  and  not  being  entitled  to  share  in  the  profits  arising 
from  those  speculations;  but,  subject  to  this  modification,  all  the 
members  of  the  family  retained  the  interest  which  they  previously 
had  as  joint  members  of  the  firm.  Indeed,  at  one  of  the  subse- 
quent meetings  of  the  family,  at  which  a  partial  division  of  jewels 
and  other  property  took  place,  it  was  expressly  stipulated  that  the 
firm  should  remain  joint.  That  will  be  found  at  page  178  of  the 
Record. 

It  has,  their  Lordships  think,  been  conclusively  established 
that  this  document  was  executed  by  those  by  whom  it  purports 
to  be  executed,  and  that  it  was  afterwards  acted  upon.  Two 
points,  however,  are  taken  by  the  plaintiff  in  the  suit.  He  says 
that  he,  being  a  minor,  was  not  a  party  to  this  document,  and  has 
more  or  less  contended  that  he  was  not  bound  by  the  arrangement 
which  it  embodied.  He  further  contends  that  if  it  is  binding 
upon  him  at  all,  it  is  only  binding  upon  him  as  a  member 
of  his  branch  of  the  family,  which  has  continued  to  be  joint, 
and  for  whose  joint  benefit  the  arrangement  must  be  taken 
to  have  been  made,  that  all  that  was  drawn  out  of  the  firm 
under  it  by  Sree  Kishen,  or  afterwards  by  Narain  Doss,  and 
employed  by  either  in  separate  speculation,  must  be  taken  to 
have  been  so  drawn  out  and  employed  by  the  managing  mem- 
ber of  the  joint  family,  consisting  now  of  himself  and  his 
brother,  and  that  all  such  separate  acquisitions,  no  matter  in  whose 
name  they  stand,  must  be  taken  to  be  their  joint  property. 

These  are  the  two  chief  questions  raised  by  the  principal  appeal. 
The  District  Judge  and  the   High  Court  have  concurrently  deter- 
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J-  C,         mined  them  against  the   appellant,  in  judgments  of  which  their 
]J^  Lordships  think  it  right  to  remark  that  both  are  remarkably  able 

s^NGH^o^s    ^^^    ^®^^    considered.     Mr.    Henderson,   the   District  Judge  of 
V.  Benares,  in  dealing  with  the  first  question,  after  showing  that  some 

Doss.         of  the  other  defendants,  Bishen  Chund  and  others,  the  descendants 
of  Ram  Kishen,  had  recognised,  at  all  events,  the  practice  establish- 
.    ed  by  the   roobokaree  of  the  19th  May  1845,  though  one  disputed 
his  signature  to  the  document,  says :  "The   plaintiff  also  in  claim- 
ing half  share  of  the  acquisitions  made  with  the  sums  drawn  from 
the  firm  by  Narain  Doss,  whether  in  joint  names  or  in  his  own  name, 
to  the   exclusion   of  the  other  members,  does  actually  concede  the 
fact  of  such  an  arrangement," — an   observation   which   seems   to 
their  Lordships  to  be  perfectly  unanswerable.     He  then  deals  with 
the  evidence  of  the  gomashtas  and  the  books  of  the  firm,  which   he 
finds  to  be  in  accordance  with  that  view,  and  he  ultimately   finds 
that    the   plaintiff  must  be   taken  to  have  had  full  knowledge  of 
this   arrangement,   and  that  as  a  member  of  the  firm  he  must  be 
taken  to  have  admitted    that   it   was   properly   acted  upon.     He 
then  deals  with  the  question  between  the  two  brothers,  whether 
the  acquisitions  of  the  two  are  to  be  brought  into  hotch-potch  and 
divided   equally,   and  upon   the   evidence,   he   comes  to    a  con- 
clusion adverse   to   the   plaintiff.     These   findings  are  more  suc- 
cinctly embodied  and  stated  in  the  judgment  of  the    High  Court 
at   page   906  of  the  record.     They  say,  "We   therefore   concur 
with   the  Judge   in   holding   that   the  appellant  has   recognised 
and    acquiesced     in   the    arrangement    whereby   the  individual 
members   of  the   family   engaged   in   transactions    for   their   se- 
parate  benefit  with  moneys   taken   on  loan  from  the  firm.     It 
is  shown   from   his  account  with  the  firm,  that  he  has,  in   virtue 
of  this  arrangement,  himself  taken  moneys  from  the  firm  to  make 
purchases  and  carry  on  loan  transactions  of  which  he  derived   the 
whole  benefit,  and  while  there  is  evidence  to  show   that  at  one 
time  the  respondent,  Narain  Doss,  had  it  in  his  mind  to  make  his 
brother  a  partner  with  himself  in  all  his  transactions,  we  find  that 
so  long  ago  as  in  the  year   1849   he   changed   his   intention,  and 
asserted  his  right  to  treat  the  acquisitions  made  by  him  as  his  sole 
property  ;  and  we  also  find  that  the  appellant,  although   he    had 
ample  opportunity  of  informing  himself  of  his  brother's  proceedings. 
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and  was,  as  we  believe,  aware  of  them,  took  no  exception  to  them  J.  C. 

until  the  year  1865.     Under  these  circumstances,  we  hold  that  the  '^76 

appellant  cannot  now  be  allowed  to  maintain  a  claim  to  the  acquisi-  Rai'ITur- 

tions  made  by  his  brother  with  moneys  borrowed  from  the  firm/'  singh  Doss 

rpi      .      ^  RAI   NARAIN 

ineir  Liordsbips,  who,  if  the  case  of  the  appellant  had  been         ^o^s. 
stronger    than   it   is.    would    have  hesitated  to  set  aside   the 
concurrent   judgments  of   the  two   Courts,   upon   what  is   very 
much   a   question  of  fact,   feel   bound  to    say,    notwithstanding 
the   long   and   able  argument   of    Mr.   Doyne,  that   the   conclu- 
sion  IS    one   to  which  they  themselves  would   have  come  upon 
the    evidence    to    which    their    attention    has    been    directed, 
here   is    no   doubt  in  this,  as    in  all    cases  arising    between 
members   of  a  joint  family,   a  good  deal  of  ambiguity  as  to  the 
character  of  their  dealing;  and  that  ambiguity  has  been  increased 
by  the   practice,  the  reason  of  which  does  not  clearly  appear,  of 
using  sometimes  the  name  of  one  brother,  when  the   transaction 
was  in  fact  the  transaction  of  the  other.     But  their  Lordships  con- 
ceive  that  the  relation  of  these  brothers  cannot  be   taken  to  be 
strictly    that  of  the  members   of  a  joint  and  undivided   Hindoo 
femily ;  for  although  they  were  joint  as  to  their  general  concerns, 
m  some   sense   joint  as  members  of  a  firm,  yet  that  relation  was 
quaheed  by  the   provision  that  each  member   of  the  firm  might 
take  out  and  use  assets  derived  from  the  firm  for  the  benefit  of  his 
sole  and  separate  speculations.    It  is  contended,  however,  that  as 
between  these  brothers  this  must  be  taken  to  be  only  a  provision 
that  the    brothers   might  do  this  jointly  for  their  joint  benefit. 
And  it  IS  no  doubt  shown  that  for  a  short  time  after,  this  young  man, 
Nursmgh  Doss,  came  of  age.  or  at  all  events,  for  some  short  time 
after  the    father's  death.   Narain  acted  upon  this  footing.     But 
then  it  is  sworn  by  the  gofnasifat,  and  the  Judges  have  given 
credit  to  that    evidence,   that  Narain   afterwards  determined  that 
he  would     cease  to  do  so;  and  thence-forward  speculated  on  his 
separate  account,  as.   according  to  the   terms  of  the   arrangement, 
he  was  at  Uberty  to  do.     This  evidence  is  confirmed  by   the  fact 
appearing  on  the  Commissioner's  summary  of  the   accounts,  that 
while  Narain  drew  out  and  employed  money  on  the  joint   accoant 
of  himself  and  his  brother,  the  moneys  which  be  so  drew  oat  were 
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J«  C.         debited  to  the  joint  account  of  both  brothers ;  whereas  it  is  perfectly 

!f2^  clear  upon  the  evidence  of  the  gomashtas,  and  on  the  face  of  the 

Rai  nur-      accounts,  that  after  a  certain  date  separate  accounts  were  opened  for 

SINGH    Doss.  .  . 

V.  each  brother,  each  being  separately  debited  with  the  particular  sums 

Doss.  drawn  out  for  the  purposes  of  the  different  transactions  now  found 
to  have  been  on  his  separate  account.  Again,  it  appears  that  one 
transaction  was  originally  treated  as  the  separate  investment  of 
Nursingh  Doss ;  but  that  he,  for  some  reason  or  other,  did  not 
care  to  retain  it ;  that  the  other  brother  took  to  it ;  and  that  there- 
upon the  accounts  of  the  firm  were  corrected  and  the  sum  which 
had  originally  been  debited  to  Nursingh  Doss  was  transferred  to 
the  debit  of  Narain  Doss. 

Now  that  transfer  of  account  if  proved, — and  their  Lordships 
see  no  reason  to  doubt  the  truth  of  the  evidence  given  to  prove 
it — is  inconsistent  with  the  notion  that  the  brothers  used  their 
separate  accounts  for  their  joint  purposes,  putting,  as  they  saw  fit, 
this  transaction  to  one  account  and  that  transaction  to  the  other 
account ;  whereas  it  is  perfectly  intelligible  on  the  theory  that  the 
debit  in  the  books  of  the  firm  was  intended  to  show  on  whose 
separate  account  the  transaction  had  been  made. 

Their  Lordships,  therefore,  having  given  every  attention  in 
their  pawer  to  the  case,  feel  it  impossible  to  dissent  from  the 
conclusion  of  the  two  Courts,  that  Nursingh  Doss  has  failed  to 
make  out  his  right  to  throw  his  acquisitions  and  the  acquisitions 
of  the  other  brother  into  hotch-potch,  and  to  claim  an  equal  divi- 
sion of  them ;  and  that,  therefore,  the  general  principle  upon 
which  the  account  was  ordered  to  be  taken  is  correct. 

There  only  remain,  therefore,  to  be  considered  the  points  raised 
by  the  cross-appeal,  and  though  there  is  some  little  complication 
as  to  the  particular  transactions  to  which  that  appeal  relates,  their 
Lordships  are  of  opinion  that  the  High  Court  has  taken  a  correct 
view  of  them.  The  agreement  which  their  Lordships  have  found 
to  be  binding  on  all  the  members  of  the  firm  was  certainly  a  very 
extraordinary  one,  leaving  it  as  it  did  in  the  power  of  each  member 
to  draw  to  an  unlimited  amount  upon  the  assets  of  the  firm,  an 
arrangement  of  which  the  abuse  could  only  be  corrected  by  a  dis- 
solution of  partnership.     There  Lordships   would  not  be   inclined 
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to  extend  the  operation  of  such  an  agreement  one  iota  beyond  its         J.  C. 
terms  ;  and  they  are  therefore  of  opinion  that  the  High  Court  was  "^76 

right  in  drawing  a  distinction   between  pledging  the  credit  of  the     Rai  Nur- 
firm   and   drawing  out   money   actually   belonging   to   the   firm.    ^^^^\,  ^^^ 
Therefore,  as  to  those  profits  (which  do  not  seem  to  be  very  large    ^  n^gi^"* 

or  important,  further  than   as   involving  a  question   of  principle)  

which  have  been  found  to  belong  to  the  firm,  and  of  which  the 
plaintiff  can  only  claim  one-fourth,  they  are  not  disposed  to  disturb 
the  decree  of  the  High  Court. 

The  result  is  that  both  the  appeals  must  be  disallowed  ;  and 
their  Lordships  will  humbly  advise  Her  Majesty  to  dismiss  both 
the  appeal  and  the  cross-appeal,  and  to  affirm  the  decree  of  the 
High  Court;  and,  considering  the  nature  of  the  case,  and  that 
each  party  has  to  a  certain  extent  failed,  they  think  that  each 
should  bear  his  own  costs. 

Appeals  dismissed. 


RAJAH  JUNG  MOHAN  SINGH  j^» 

versus  1876 

DOOHUN  and  Others. 


ON  APPEAL  FROM  THE  COURT  OF  THE    CHIEF  COMMISSIONER, 

OUDH. 

j4ct  XXVI  of  \Z(>(>— Taluk— Sub-Settlement— Under- Proprietary  rights. 

The  Talukdar  having  obtained  a  settlement  of  his  Taluk  including  another 
estate  of  which  the  village  now  in  question  formed  a  part,  he  could  not  be 
heard  to  say  that  the  said  village  was  for  the  first  time  included  in  the  estate 
which  he  settled  with  the  Government. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
Chief  Commissioner  of  Oudh.  The  facts  of  the  case  will  appear 
safficiently  from  the  judgment  of  their  Lordships  which  was  deli- 
vered by  % 

Sir  Robert  Collier  :— This  is  an  appeal  by  the  talukdar 
of  a  taUi,k  called  Bunsingpur,  in  Oudh  against  a  judgment  of  the 
Chief  Commissioner  of  Oudh,  by  which  it  was  directed  that  a  sub- 
settlement  should  be  made  with  the  plaintiffs  with  respect  to  the 
uader-proprietary   rights  which  they  possessed  in  that  taluk.      It 

*  Present  :— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Robert  P. 
Collie  . 
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has  been  contended  that,  in  as  much  as  the  village  of  the  plaintiffs, 
Qurha,  in  respect  of  which  they  claim  under-proprietary  rights  was 
for  the  first  time  included  in  the  taluk  when  the  taluk  was  settled 
in  1859  with  the  defendant  in  the  case,  the  talukdar,  under  Act 
26  of  1866,  schedule  No.  1,  the  plaintiffs  were  not  entitled  to  any 
sub-settlement.  The  words  at  the  end  of  that  section  of  the 
schedule  which  have  been  relied  upon  are  :  "  To  entitle  a  claimant 
to  obtain  a  sub-settlement,  he  must  show  that  he  possesses  an  under- 
proprietary  right  in  the  lands  of  which  the  sub-settlement  is 
claimed,  and  tliat  such  right  has  been  kept  alive  over  the  whole 
area  claimed  within  the  period  of  limitation.  He  must  also  show 
that  he,  either  by  himself  or  by  some  other  person  or  persons  from 
whom  he  has  inherited,  has,  by  virtue  of  his  under-proprietary 
right,  and  not  merely  through  privilege  granted  on  account  of 
service  or  by  fovour  of  the  talukdar ,  held  such  lands  under  contract 
{pucka),  with  some  degree  of  continuousness,  since  the  village  came 
into  the  ta/uka*.  It  is  argued  that,  as  the  village  came  into  the 
taluka,  for  the  first  time  when  the  settlement  was  made  with 
the  talukdar,  the  plaintiffs  are  excluded  from  compensation  by  the 
terms  of  this  schedule.  It  appears,  however,  to  their  Lordships 
that  this  argument  does  not  arise,  the  fact  being  found  otherwise. 
There  have  been  a  number  of  proceedings  in  this  case.  There 
have  been,  altogether,  no  less  than  six  or  seven  judgments;  some 
of  them  undoubtedly  obscure  and  some  contradictory ;  and  state- 
ments have  been  made  both  by  the  plaintiffs  and  the  defendants, 
to  a  certain  degree  conflicting  with  their  respective  claims, — but  it 
appears  to  their  Lordships  enough  to  refer  to  the  last  proceedings 
which  have  been  taken. 

The  case  came  on  appeal  before  Sir  George  Couper.  the  Chief 
Commissioner,  on  the  21st  September  1871.  He  remanded  it  for 
further  inquiry  on  the  question :  "  When  did  the  estate  first  pass 
into  the  taluka,  and  who  was  at  that  time  in  proprietary  posses- 
sion ?"  The  latter  question  does  not  appear  to  their  Lordships 
of  much  importance.  The  case  was  investigated  upon  this  remand 
by  Mr.  Carnegy,the  Officiating  Commissioner,  and  Mr.  Carnegy 
finds  in  this  way  : — **  The  wasilbakis  alluded  to  by  Mr.  Wood 
as  proving  that  the  village  was  in  defendant's  estate  in  1217-8  F. 
have  been   duly  examined.      I   find   one  wasilbaki   as    early  as 
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1202  Fasli,  when  the  village  of  Gurha  is  mentioned  under  taluha 
Raipur  (now  Bunsingpur)/' — which  is  the  taluka  now  in  question, 
which  was  settled  with  the  defendant, — **so  that  as  far  as  documen- 
tary evidence  goes  (and  there  is  no  oral  evidence  on  the  point)  the 
village  appears  in  the  taluka  in  1202  Fasli,  1217-8  Fasli,  and 
1255-9  Fasli."  Here  is  a  distinct  finding  of  fact  that  the  village 
had  formed  part  of  the  taluka  for  a  long  period  of  time  before. 
On  referring  to  the  finding  of  Mr.  Wood,  to  which  reference 
is  here  made,  it  appears  that  upon  a  remand  to  him  (page  107  of  the 
record)  he  finds: — *'The  village  was  in  possession  of  the  talukdar's 
father  for  five  years  within  the  twenty  years  preceding  annexation  ; 
the  twenty  years*  rule  is  taken,  because  the  village  was  in  the 
taluka  prior  to  1836  A.  D.,  i.  e.,  in  1217  and  18  Fasli." 

Further  Mr.  Perkins,  before  whom  the  case  came  in  one  of  its 
stages,  referred  to  by  Mr.  Carnegy,  observes  :  "The  respondent 
admits  before  me  that  the  mouza  in  suit  was  in  the  taluk  about  or 
before  1217  Fasli."  It  appears  to  their  Lordships,  therefore,  that 
the  question  of  f^ct  is  found  distinctly  against  the  appellant,  and 
that  the  argument  on  the  point  of  law  does  not  arise. 

Their  Lordships  would  require  to  be  satisfied  by  very  strong 
evidence  that  such  a  finding  of  fact  was  wrong,  in  accordance,  as 
it  is,  with  the  talukdar's  own  admission  in  a  former  period  of  the 
suit.  The  finding  appears  only  to  be  impeached  on  the  supposi- 
tion that  this  mouza  was  one  of  eight  villages  comprising  an  estate 
of  Bhowaneegurh,  and  that  it  was  not  originally  in  Bunsingpur. 
Even  if  that  were  so^  their  Lordships  are  of  opinion  that  the 
talukdar  having  obtained  a  settlement  of  Bunsingpur  including, 
as  it  appears  to  them,  it  was  then  taken  to  include,  Bhowaneeghur, 
and  Bhowaneegurh  having  included  this  mouza,  he  cannot  now 
be  heard  to  say  that  the  mouza  was  for  the  first  time  included  in 
the  estate  which  he  settled  with  the  Government. 

Under  all  the  circumstances,  it  appears  to  their  Lordships 
that  the  judgment  of  the  Chief  Commissioner  was  right,  and  that 
this  appeal  must  be  dismissed. 

Appeal  dismissed. 
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BABOO  PREM  NARATN  SINGH  and  Others 

versus 

BABOOS  PARASRAM  SINGH  AND  BHOLONATH  SINGH. 

BABOO  PREM  NARAIN  SINGH  and  Others 

versus 

BABOO  ROODER  NARAIN  SINGH. 

ON  APPEAL  FROM   THE  HIGH  COURT  OF  JUDICATURE  AT 

FORT  WILLIAM  IN  BENGAL. 

Validity  of  an  agreement^Free  consent 

Their  Lordships  were  of  opinion  that  it  would  not  be  equitable  to  uphold 

an  ikrarnamah  executed  by  the  respondents  in  favour  of  their  uncles  and 

cousins,  whereby  they  parted  with   a  half  of  their  property;  it  having  been 

executed  without  any  consideration  whatever,  and  very  shortly  after  they 

had  come  to  their  property,  when  they  were  not  fully  acquainted \vith  their 

rights  and  did  not  appear  to  have  had  any  professional  advice,  and  when  the 

appearance  of   their  uncles  with  a  large  force,  the  possession  which  was 

taken  of  their  property,   the   institution  of  criminal   proceedings, 'and  other 

circumstances   constituted  a  state   of  things  likely  to  overawe  them   and 

materially  to  affect  the  free  exercise  of  their  will.    KcUatna  Naichiar  versus 

Raja  of  Shiva  Ganga**  explained. 

These  were  appeals  from  the  judgments  and  decrees  of  the 
High  Court  of  Judicature  at  Fort  William  in  BengaL  The  facts 
of  the  two  cases  which  were  dealt  with  as  one,  appear  sufficiently 
from  the  judgment  of  their  Lordships  which  was  delivered  by 

Sir  "Robert  Collier  : — This  suit  was  brought  under  the 
following  circumstances.  Theoraj  Singh  had  three  sons.  One 
of  his  sons,  Tej  Narain,  who  died  in  1819,  left  two  widows,  who 
died  respectively  in  1857  and  1859.  The  widow  who  died  last 
left  a  daughter  Sribatti,  who  married  Omrao  Singh — a  daughter 
who  became  insane  during  her  mother's  lifetime.  This  daughter 
had  three  sons,  Rooder  Narain,  Parasram,  and  Bholonath,  who 
are  the  plaintiffs  in  the  two  suits  which  may  be  treated  for  all 
purposes  as   one.      The  defendants,  are  some  of  them  the  sons. 


*  Present  :— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague 
E.  Smith,  and  Sir  Robert  P.  Collier. 

♦•  9  M.  I.  A.  539. 
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aod  others  the  grandsons  of  Behari  and  Puvhhoo  Narain,  the  other         J.  C. 
two  sons  of   Theoraj  Singh.      The  plaintiflfs  bring  their  suit  for  l^ 

the  purpose  of  setting  aside  an  ikrarnamahy  executed  by  them  on  Baboo  Prem 
the  22nd  December  ]859,  whereby  they  gave  up  what  may  be  Singh  and 
stated  generally  as  a  half  of  their  share  of   the  property   of  their  ^^f^^ 

grandfather  Tej   Narain  to  the  defendants,   and  they  also  claim    ^^^^^j^^^i^ 
to  recover  that  half  which  they  then  gave  up.  Singh, 

The  Subordinate  Judge  decided  the  case  in  favor  of  the  de- 
fendants,  dismissing  the  plaintiifs'  suit.  That  decision  was  re- 
versed by  the  High  Court,  who  set  aside  this  ikramamah  upon 
grounds  which  may  be  thus  shortly  stated, — that  the  ikrarvamah 
was  given  without  consideration ;  that  the  eldest  plaintiff  is  just  of 
age,  and  the  two  others  under  age,  at  the  time  that  it  was  granted  ; 
that  they  executed  it  without  sufficient  information  of  their  rights, 
or  sufficient  advice,  and  under  undue  influence  and  pressure. 

It  appears  to  their  Lordships  convenient  in  the  first  place  to 
consider  what  were  the  rights  of  the  respective  parties  at  the 
date  in  the  case  which  is  most  material,  namely,  the  death  of 
Indrabatti,  the  latter  surviving  widow  of  Tej  Narain,  which  oc- 
curred on  the  7th  December  1859.  At  that  time  Sribatti,  the 
daughter  of  Indrabatti,  was  alive  and  married  to  Omrao  Singh, 
but  a  lunatic.  Her  three  sons,  who  have  been  before  mentioned, 
were,  according  to  their  Lordships'  view,  of  about  the  ages  which 
are  ascribed  to  them  by  the  High  Court ;  but  they  do  not  think  it 
necessary,  any  more  than  the  High  Court  did,  to  state  precisely 
what  they  consider  to  be  the  age  of  each.  It  will  be  enough  to 
say  that  the  eldest  does  not  appear  to  have  been  very  much  over 
age.  According  to  their  Lordships'  view,  these  three  grandsons 
of  Tej  Narain  were  clearly  entitled  to  the  property  of  Tej  Narain. 

Then  comes  the  question,  what  that  property  was  ?  Now  it 
appears  that  in  1802  a  deed  of  family  partition  was  executed. 
At  that  time  the  mouzahs  belonging  to  the  family  were  fifty.  Two 
may  be  put  out  of  the  question.  One  seems  to  have  been  ap- 
propriated to  the  support  of  the  widow  of  Deoraj,  a  brother  of 
Theoraj  Singh  ;  forty-eight  remain.  Of  those,  forty  were  divided 
among  the  three  brothers,  Behari,  Tej  Narain,  and  Purbhoo  Narain, 
Tej  Narain  taking  fourteen,  and  the  other  two  brothers  thirteen. 
It  appears   further   that  there   were   eight  mouzahs  which  were 
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J-  C.  held  free   from  Government  revenue,  and  which   were  not  divi- 

\  Jl  ded  either  by  name  or  by  metes  and  bounds,  but  with  respect  to 

Baboo  Prem    which  there  is  this  general  expression  at  the  end  of  the  docu- 

SiNGH  and     ment :  "Whereas  we,  all  the    shareholders,   have   divided  amonor 
Others  .  . 

V,  ourselves  all  the  villages  belonging  to  our  ancestral  inheritance." 

der^Narain  ^'^^  eflfect  of  this  document  appears  to  their  Lordships  to  be  that, 
Singh.  with  respect  to  the  forty  villages,  they  were  actually  divided,  as 
it  were,  physically ;  and  with  reference  to  the  others,  that  there 
was  a  division,  each  party  having  a  third  share.  And  it  appears 
to  them  further  that  the  High  Court  is  right  in  saying  that  this 
division  was  recognised,  for  they  come  to  the  conclusion  that  upon 
the  death  of  Tej  Narain,  his  widows  were  permitted  and  did  take 
possession,  and  keep  possession,  not  only  of  the  14  mousahs,  but 
of  the  undivided  share,  as  far  as  it  could  be  taken  possession  of, 
of  the  other  mouzahs ;  they  were  permitted  to  take  possession  and 
did  retain  possession  until  their  deaths. 

That  being  so,  in  their  Lordships'  view,  Rooder  Narain,  Paras- 
ram,  and  Bliolonath,  the  plaintiffs,  were  entitled  clearly  to  the 
whole  property  in  dispute ;  and  their  uncles  and  cousins,  who 
were  the  defendants,  had  no  title,  or  claim  to  title,  to  any  portion 
of  them.  It  has  been  indeed  said  that  before  a  certain  decision, 
which  is  called  the  Shivagimga  case*,  there  may  have  been  an 
impression  that  the  law  was  different,  but,  on  referring  to  that 
case,  it  does  not  appear  to  their  Lordships  that  it  bears  upon 
the  present  question.  It  may  be  enough  to  say  that- in  that  case 
it  was  decided  that  "in  a  united  Hindoo  family"  (and  that  term 
must  be  borne  in  mind)  "where  there  is  ancestral  property,  and 
one  of  the  members  of  the  family  acquires  separate  estate  on  the 
death  of  that  member,  such  separate  acquired  estate  does  not  fall  into 
the  common  stock,  but  descends  to  the  male  issue,  if  any,  of  the 
acquirer,  or,  in  default,  to  his  daughters,  who,  while  they  take 
their  father's  share  in  the  ancestral  property,  subject  to  all  rights," 
and  so  on.  Then,  "Where  property  belonging  in  common  to  a 
united  Hindoo  family  has  been  divided,  the  share  of  a  deceased 
member  of  the  family  goes  in  the  general  course  of  descent  of 
separate  acquired  property."  But  in  this  case  it  appears  to  their 
Lordships  that  at  the   date   to   which   reference  has   been  made, 

*9-  M.  I.  A.  539. 
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namely,  the  death  of  the  last  surviving  widow,  Indrabatti,  there  J.  C. 

was  no  joint  property  apd  no  joint  family,  for   not   only  had    the  l^ 

property  been  all  divided  in  1802,  but  the  family  were  separated  in    Baboo  Prem 

Narain 
food    and  in  lodging.     It  appears   to  their  Lordships,   therefore,     Singh  and 

that    even  if  this  Shivagunga  case  had  never  been  decided,   there  y^^^ 

could  have  been  no  rational  doubt  or  dispute  that  the   plaintiffs    ^^®^S  ^^^ 
were   the  heirs  of  their  grandfather  in  respect  to  the  whole  of  the        Singh. 
estate  now  claimed. 

Those  being  in  their  Lordships'  view  the  rights  of  the  parties, 
it  remains  to  enquire  what  was  done?  There  is  undoubtedly  a  good 
deal  of  conflicting  evidence,  but  the  view  which  their  Lordships  take 
of  it  is  in  substance  this  : — The  defendants,  Inder  Narain,  Bodh 
Narain,  and  Ram  Gopal  appear  to  have  come  to  the  family  house, 
from  which  the  deceased  had  removed  shortly  before  her  death 
to  a  place  which  is  sometimes  called  Babhni.  They  appear  to 
have  come  with  a  large  body  of  retainers,  undoubtedly  calculated 
to  inspire  terror,  and  to  have  taken  possession  of  the  whole  pro- 
perty of  the  deceased,  to  which  they  had  no  right  whatever,  thereby 
acquiring  a  very  great  advantage  over  these  young  men.  It 
may  be  that  the  young  men  were  prepared  also  to  resist,  and  to 
use  force  for  the  maintenance  of  their  rights,  and  that  they  would 
have  been  assisted  by  their  father,  Omrao,  and  by  Juggut,  as  he 
is  sometimes  called,  or  Jugroab,  the  father-in-law  of  the  eldest  of 
them.  Both  sides  appear  by  their  petitions  to  have  entertained 
serious  apprehensions  of  an  affray.  The  Government  thought  it 
necessary  to  interfere.  They  sent  oflScers  for  the  purpose  of  keep- 
ing the  peace,  and  they  issued  orders  summoning  the  parties  before 
them,  and  binding  them  to  keep  the  peace. 

It  was  in  this  state  of  circumstances  that  the  proceeding  took 
place  to  which  great  importance  has  been  attached  by  the  ap- 
pellants. What  is  called  a  punchayet  was  formed.  Three  persons 
acted  as  arbitrators.  Hem  Narain,  and  Dabi  Singh,  who  appear  to 
have  been  neighbouring  zemindars,  and  Juggut  Koonwar,  who  was 
the  father-in-law  of  the  eldest   of  the  grandsons.     We  have   but 

little  information  as  to  what  was  referred  to  this  punchayet,  and 
what  the  punchayet  recommended;  in  fact,  almost  the  only  informa- 
tion on  this  subject  which  we  have,  is  from  a   deposition   of  Dabi 

Singh  taken  in  another  suit,  to  which  suit  perhaps   it  may  be   as 
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well  now  to  refer  for  the  purpose  of  getting  rid  of  it.  It  appears 
that  soon  after  the  execution  of  this  ikrc^*namah,  Omrao  Singh, 
the  father  of  the  plaintiffs,  filed  a  suit  for  th5  purpose  of  obtaining 
possession  of  the  property  in  dispute  on  behalf  of  Sribatti,  his  wife, 
whom  he  alleged  not  to  have  been  a  lunatic  at  the  time  of  the 
death  of  Indrabatti,  and  therefore  to  have  succeeded  to  her  inheri- 
tance. He  also  in  that  suit  sought  to  set  aside  this  ifcramamoA. 
That  case  came  before  this  Board  and  was  eventually  decided  upon 
the  ground  that  it  was  shown  that  Sribatti  was  a  lunatic  and  could 
not  inherit,  therefore  Rooder  Narain,  Parasram,  and  Bholonath, 
her  sons,  would  inherit  instead  of  her.  That  was  the  only  point 
decided.  Their  Lordships  at  this  Board  gave  no  decision  what- 
ever upon  the  question  of  the  ikramamak.  So  much  by  way  of 
parenthesis.  This  witness,  Dabi  Singh,  who  had  been  examined 
in  that  case,  gives  an  account  which  appears  to  be  almost  the  only 
account  we  have  of  what  took  place  before  the  punchayeL  He 
says,  "  No  coercion,  etc.,  was  exercised  on  any  one.  Baboo  Omrao 
Singh  also  was  present  at  the  time  of  the  execution  of  the  ikrar- 
namahj  and  he  also  consented  to  the  execution  of  the  ikramamak, 
at  the  same  time  having  appointed  a  punchayet  composed  of  Baboo 
Hem  Narain  Singh  and  me,  the  witness,  and  Juggut  Narain 
Koonwar  and  others.  He  said  in  an  entreating  manner  that 
Eooder  Narain  Singh's  grandmother  has  said  that  she  gave  an  eight- 
annas  share  to  her  daughter's  sons,  and  an  eight-annas  share  to 
Baboo  Inder  Narain  Singh,  and  others,  the  husband's  relatives. 
In  conformity  with  this,  settle  our  dispute.  We  did  so  according- 
ly," and  so  on.  With  respect  to  this  it  may  be  observed  that,  on 
the  part  of  the  defendants,  evidence  was  given  to  the  effect  that 
the  widow,  Indrabatti,  had  in  fact}  treated  the  defendants  as  entitled 
to  the  property,  but  had  put  it  to  them  as  it  were  ad  misericordiam 
to  allow  her  grandsons  to  have  a  half  share  of  it.  The  High  Court 
disbelieved  that  evidence ;  and  it  would  appear  that  they  disbe- 
lieved also  this  statement  of  this  witness.  If  this  statement  is 
untrue,  we  have  no  reliable  evidence  whatever  of  what  came  be- 
fore the  puncJiayet  or  what  was  done  by  it.  If  it  is  true,  it  would 
appear  to  amount  to  this,  that  the  defendants  having  with  a  high 
hand  taken  possession  of  an  estate  to  which  they  had  no  right,  the 
father  of  the  plaintiffs,  who  is  sometimes  described  as  a  timid  man 
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entreats  them  to  give  half  to  his  sons,  on  the  ground  that   Mussu-  J-  ^« 

mat  Indrabatti  had  left  it  to  them,  or  desired  that  it  should  be  left.  \^ 

If  this  be  so,  so  far  from  showincr  that  the  plaintiflfs  were   acq uain-    Baboo  Prem 

,     .,'.,.  ,      °  ,        ,  .  Narain 

ted  with  their  rights,  it  tends  to  show  that  they  were  not  acquam-     Singh  and 

ted  with  them ;  and   that  they   had  some  notion  that  Indrabatti  ^^^^® 

had  a  power  of  disposing  of  the  estate,  which  she  had  not.  But  Baboo  Roo- 
the  compromise,  as  it  has  been  called,  entered  into  in  reference  Singh. 
to  this  jn^i/cAa^e^  is  altogether  silent  as  to  what  is  recommended 
to  be  done  by  the  arbitrators.  It  is  to  this  effect :  "Whereas  in 
consequence  of  the  death  of  Indrabatti,"  and  so  on,  "who  was  our 
maternal  grandmother  and  my  (Baboo  Omrao  Singh's)  mother- 
in-law,  a  dispute  about  her  estate  existed  between  us,"  and  so  on ; 
"and  whereas  by  the  arbitration  of  ajw^ncAaye^composed  of"so 
and  so,  "besides  respectable  neighbours,  the  dispute  between  us, 
which  might  have  resulted  in  a  serious  affray,  was  settled  amicably 
between  us  by  the  arbitrators  to-day,  and  now  there  is  no  cause 
of  dispute  which  might  result  in  an  affray  between  us  ;  therefore 
we  have  executed  this  acknowledgment,  undertaking  to  abstain 
from  any  affray.  We  do  declare  that  if  we  again  raise  any  cause 
for  an  affray  we  shall  personally,  without  demur,  pay  a  fine  "  of 
so  and  so.  This  document  is  altogether  silent  as  to  any  division 
of  the  property  or  anything  to  be  done  by  the  parties,  except  to 
abstain  from  an  affray ;  and  it  may  be  here  observed  that  it  would 
appear  conclusively  from  this  document,  what  indeed  might  be 
inferred  from  other  evidence,  that  there  was  very  serious  appre- 
hension of  an  affray,  and  that  a  breach  of  the  peace  was,  to  say  the 
least,  imminent,. a  state  of  things  altogether  inconsistent  with  the 
account  of  the  defendant's  witnesses  (the  one  subject  on  which 
they  all  agree)  that  there  was  not  only  no  affray,  but  absolutely 
no  apprehension  on  the  part  of  any  body  of  the  possibility  of  an 
affray,  but  that  everything  was  perfectly  peaceful  and  orderly. 
Seven  days  after  the  date  of  this  document,  the  ikramamah  in 
question  was  executed.  It  may  be  here  observed  that  this  ikrar- 
TMbmah  contains  no  reference  whatever  to  the  punchayet  or  to  the 
document  which  had  been  executed  seven  days  before.  It  speaks 
of  Indrabatti  having  taken  possession  of  all  the  shares  and  how  she 
sent  in  her  lifetime  for  Inder  Narain  and  Bodh  Narain,  and  so  on, 
"  and  gave  us  the  declarants  out  of  the  whole  of  her  share  an  eight- 
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annas  of  the  immoveable  property."  It  states  therefore,  a  gifl  by 
this  lady  of  half  the  property  when  manifestly  she  had  no  power 
to  dispose  of  any  of  it.  It  may  perhaps  be  here  observed,  with 
reference  to  the  doubt  expressed  by  the  High  Court,  as  to  whether 
it  is  true  that  this  lady  did  dispose  or  affect  to  dispose  of  the  pro- 
perty in  the  manner  alleged,  that  she  asserted  at  the  time  she 
took  possession  of  the  property  and  subsequently  in  a  petition  of 
1852  that  she  had  the  sole  right  to  the  property,  and  that  the 
plaintiffs  were  her  sole  heirs.  This  document,  which  need  not  be 
further  referred  to,  contains  an  agreement  to  divide  the  property 
between  the  plaintiffs  and  defendants.  On  the  28th  January 
following  there  was  a  proceeding  which  has  been  a  good  deal  relied 
upon  on  the  part  of  the  defendants.  It  appears  that  both  these 
young  men  went  before  the  Criminal  Court,  and  they  there  made 
depositions  which  have  been  referred  to — depositions  very  like 
each  other — in  which  they  state  that  they  have  been  charged  with 
an  unlawful  assembly,  but  deny  that  they  had  taken  part  in  an  un- 
lawful assembly,  and  state  the  substance  of  this  ikraniamdh  as  a 
compromise,  which  they  had  entered  into  for  the  purpose  of  show- 
ing that  they  ought  not  to  be  convicted  of  any  such  offence,  and 
they  are  bound  over  in  their  recognizances  not  to  commit  an 
offence.  The  young  men  seem  to  have  been  brought  before  the 
Court,  and  put  under  recognizances  some  considerable  time  before, 
in  pursuance  of  an  order  of  the  Court.  These  depositions  appear 
to  their  Lordships  substantially  a  part  of  the  same  transaction, 
and  it  may  be  that  at  this  time  the  plaintiffs  were  under  the  im- 
pression that  the  ikramamah  they  had  executed  was  binding  upon 
them.  But^  undoubtedly,  not  long  afterwards,  in  the  action  which 
is  brought  by  their  father,  they  seek  to  repudiate,  as  far  as  they 
can  repudiate,  the  transaction. 

Looking  at  the  whole  case,  the  main  features  of  it  appeal*  to  be 
these :  These  young  men  execute  a  deed,  whereby  they  part  with 
a  half  of  their  property.  It  is,  in  their  Lordships*  view,  executed 
without  any  consideration  whatever.  It  is  executed  very  shortly 
after  they  had  come  to  their  property,  and  when  it  may  be  con- 
sidered as,  at  all  events,  doubtful  whether  they  were  fully  acquain- 
ted with  their  rights;  indeed  the  evidence  in  the  case  tends  to 
show   that  they  were  not   fully  acquainted  with  their  rights.     At 
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the  time  of  the  execution  of  a  most  important  document  they  do 
not  appear  to  have  had  any  professional  advise ;  and  further,  the 
appearance  of  their  uucles  with  a  large  force,  the  possession  which 
was  taken  of  their  property,  the  criminal  proceedings,  and  the 
other  circumstances  which  have  been  referred  to,  constituted  a 
state  of  things  likely  to  overawe  them,  and  materially  to  affect  the 
free  exercise  of  their  will. 

It  appears  to  their  Lordships,  therefore,  that  it  would  not  be 
equitable  that  this  ikrarnamah  should  be  upheld.  Under  these 
circumstances,  they  are  of  opinion  that  the  judgment  of  the  High 
Court  was  correct,  and  they  will  humbly  advise  Her  Majesty  that 
that  judgment  should  be  affirmed,  and  this  appeal  dismissed  with 
costs. 

Appeals  dismissed. 
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HART 

versus 

AVIGNO. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

Marine—Collision — Onus  frobandi. 

Where  a  collision  took  place  by  the  stern  of  the  ••Dacca"  running  amid- 
ships into  the  port  side  of  the  "Michelino"  while  at  anchor,  the  burden  of 
proof  lay  heavily  upon  the  "Dacca"  to  show  that  the  collision  so  caused  with 
a  vessel  properly  at  anchor  in  a  proper  place  was  not  the  consequence  of 
negligence  and  bad  seamanship. 

This  was  an  appeal  from  the  sentence  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal.  The  facts  of  the  case  are 
fully  stated  in  the  judgment  of  their  Lordships  which  was  deli- 
vered  by 

Sir  Robert  Phillimore  : — This  is  an  appeal  from  a  decree 
of  the  High  Court  of  Judicature  at  Fort  William  in  Bengal, 
which  reversed  a  decree  of  one  of  the  Judges  of  the  Court  of 
Vice- Admiralty  Jurisdiction  in  a  suit  promoted  by  the  respondent, 
as  the  master  of  the  Italian  barque  called  the  "Michelino,"  for 
the  recovery  of  damages  in  consequence  of  a  collision  which  took 

•  Present  :— Sir  James  W.  Colvile,  Sir  Robert  Phillimore,  Sir  Barnes  Pea- 
cock, Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier. 
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J-  C.         place  between  the  "Michelino"  and  the  "Dacca."    The  "Michelino" 

J^  was  an  Italian  barque,  lying  about  three  miles  from   the  fairway 

Hart         buoy  of  the  pilot's  station  near  the  entrance  of  the  Rangoon  river. 

AviGNo.       She  had   been   at  anchorage   there   from   the   Srd   to  the    12th 

February.     The  collision  took  place  by  the  stem  of  the  "Dacca" 

running  amidships  into   the  port   side  of  the  other  vessel   while 

at  anchor.     The  burden  of  proof,  therefore,  lies  very  heavily  upon 

the   "Dacca"  to  show  that  the   collision  so  caused  with  a  vessel 

properly   at  anchor  in  a  proper  place   was  not  the  consequence  of 

her  (the  "DaccaV)  negligence  and  bad  seamanship. 

Now,  the  defence  which  she  sets  up  is  substantially  this:  that 
the  barque  had  not,  at  the  time,  a  proper  light,  in  the  sense  of  not 
being  suflSciently  bright,  and  that  the  light  was  not  placed  in  a  pro- 
per place.  Those  who  appear  on  behalf  of  the  "  Dacca"  have  relied 
very  much  upon  a  rule  of  the  port  of  Rangoon,  which  provides  that 
all  vessels  in  the  port  and  in  the  roadstead  there  shall  carry  a 
light  upon  their  starboard  foreyard-arm.  There  is  no  question  in 
this  case  that  this  rule  was  not  complied  with,  that  the  light  which 
was  carried  by  the  barque  was  hanging  on  the  fore-stay  about  19 
or  20  feet  from  the  lower  deck.  There  is  no  dispute  at  all  that 
this  light  was  carried  in  that  place,  and  was  burning,  howsoever,  at 
the  time  of  the  collision. 

Their  Lordships  are  by  no  means  satisfied  that,  in  the  circums- 
tances of  this  case,  the  rule  which  has  been  referred  to  was  binding 
upon  the  barque.  She  appears  to  have  been  anchored,  perhaps  in 
a  fairway,  but  certainly  on  the  high  sea.  Their  Lordships,  there- 
fore, are  not  by  any  means  satisfied  that  the  rule  was  binding  upon 
this  foreign  vessel ;  and  it  would  be  a  question  deserving  of  very 
great  consideration  whether,  in  these  circumstances,  the  rule  which 
was  binding  upon  her  was  not  rather  the  sailing  rule,  which  is  of 
international  obligation,  and  which  enjoins  that  the  light  shall  be 
carried  where  it  can  be  best  seen,  not  higher  than  20  feet.  Their 
Lordships,  however,  in  the  view  which  they  have  taken  of  this 
case,  do  not  think  it  necessary  to  pronounce  any  positive  opinion 
upon  this  point,  because  it  appears  to  their  Lordships  that  the 
barque  did  carry  a  light  of  such  a  quality  and  so  placed  as  to 
apprise  approaching  vessels  that  she  was  lying  at  anchor. 
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The    question,   therefore,  immediately  arises,  how  came  it  to         J.  C. 
pass  that  the  "Dacca,"  which  was  entering  this  roadstead  on  her  "^77 

Way  to  Rangoon,  between  two    and  three  o'clock  on  the  morning         Hart 
of  the  12th  February,   did  not  see  this  vessel,   which   was  lying       Avigno. 
at  anchor,  as  has  been  described,  and  with  a  light  burning,  which, 
as  the  evidence  appears  to   show,  would  have  been   visible  a  mile 
distant. 

Now,  the  reasons  assigned  are,  first,  that  there  was  a  kind  of 
haze  upon  the  water,  which  prevented  the  light  being  as  well 
observed  as  it  otherwise  would  have  been.  Their  Lordships  are 
of  opinion  that  the  evidence  does  not  sustain  that  allegation  of 
the  defence.  The  next  reason  is  that,  shortly  before  this  collision, 
the  pilot  vessel,  called  the  '*Spy,*'  which  lay  behind  the  barque 
at  the  entrance  of  the  Rangoon  river,  threw  up  a  blue  light ; 
and  the  "Dacca"  having  replied  to  that  light,  another  blue  light 
was  thrown  up,  which  disclosed  to  the  "Dacca"  for  the  first  time, 
that  the  barque  was  under  her  starboard  bow,  or  on  her  starboard 
side ;  and  it  has  been  said  that  possibly  the  blue  light  might 
have  been  either  in  one  line  with  the  light  of  the  barque,  or 
that  it  might  have  dazzled  the  eyes  of  those  on  board  the  ap- 
proaching "Dacca,"  so  that  they  did  not  see  the  white  light  which 
was  unquestionably  burning  on  board  the  barque. 

Their  Lordships  have  consulted  their  nautical  assessor  on  this 
point,  and  he  is  clearly  of  opinion  that  the  blue  light  would  not 
have  any  such  eflFect,  but  rather  the  contrary,  namely,  that  of 
disclosing  entirely  the  whole  side  of  the  barque.  There  is  no 
evidence  which  their  Lordships  think  can  be  relied  upon  to  show 
that  the  blue  light  had  the  effect,  in  any  way,  of  obscuring  the 
.  white  light  of  the  barque. 

Their  Lordships  have  been  referred  to  the  case  of  the  "  Tele- 
graph," to  which  it  may  be  well  to  advert.  That  was  a  case 
decided  by  this  Board  in  the  year  1854,  in  which  the  Privy 
Council  took  a  different  view  of  the  merits  of  the  case  from  that 
which  had  been  adopted  by  the  Court  below,  and  they  reversed 
the  sentence  of  the  Court  of  Admiralty.  The  language  of  the 
learned  judge,  Mr.  Justice  Patteson,  who  delivered  the  judgment, 
is  important.    At  the  close  of  the  judgment,  he  says,  "Here  is  the 
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J.  C.         light  in  the  mizen  rigging,   here   is  the   steamvessel   coming   up, 

^^77  and  no  doubt  the  mizen  mast  and  the  sail   that  was  brailed  up, 

Hart         and  other  things,   might  very   likely  have  hidden  the  light   from 

AvKjNo.       view,  but  if  it  had  been  at  the  top  of  the  mast  it  could  not  have 

been  hidden.     Therefore,  we  cannot  see  how  there  can  be   the 

slightest  doubt  on  the  question ;  and  we  are  assisted  by  nautical 
men,  who  take  the  same  view  of  the  case.  We  are  clearly  of 
opinion  that  the  view  taken  by  the  Trinity  Masters  is  not  a  just 
and  proper  view,  but  that  the  light  was  in  all  probability  hidden 
by  the  position  in  which  it  was  placed.  At  the  mast  head  it 
might,  and  in  all  probability  would,  have  been  seen,"  It  is  clear, 
therefore,  that  the  circumstances  of  that  case  render  it  wholly 
inapplicable  to  the  one  which  their  Lordships  are  now  called 
upon  to  decide.  It  is  also  to  be  observed  that  in  this  case  the 
sailing  rules  clearly  applicable  were  plainly  violated. 

Their  Lordships,  on  referring  to  the  two  judgments  which 
have  been  given  in  the"  Courts  below,  think  it  right  to  observe 
that  in  the  interval  which  happened  between  the  j  udgraent  given 
by  the  Judge  of  the  Vice- Admiralty  Court  and  that  given  by  the 
Appeal  Court  of  Judicature  at  Bengal,  evidence  had  been  admit- 
ted which  would,  perhaps,  have  materially  afifected  the  judgment 
of  the  Court  of  First  Instance,  if  it  had  been  laid  before  it.  That 
evidence  consisted  in  a  remarkable  letter  addressed  by  the  cap- 
tain of  the  "  Dacca"  to  his  agents  on  the  morning  of  the  collision, 
in  which  he  described  the  disaster  as  being  attributable  '*  to  the 
ship  being  directly  anchored  in  a  line  with  the  pilot  schooner,  and 
in  the  very  track  of  our  mail  steamers,''  and  in  which  there  is  no 
reference,  from  beginning  to  end,  to  the  accident  being  attributa- 
ble to  the  absence  of  light  or  the  improper  position  of  the  light 
on  board  the  barque.  The  other  evidence  admitted  by  con- 
sent had  been  taken  before  the  Court  of  the  Recorder ;  and  upon 
that  evidence  the  Appeal  Court  came  to  a  very  clear  opinion  that 
while,  on  the  one  hand,  the  negligence  of  the  "  Dacca "  was 
clearly  made  out,  in  running  into  this  vessel,  lying  in  her  proper 
anchorage  water,  there  was  no  contributary  negligence  on  the 
part  of  the  barque.  This  Court  was  of  opinion  that  the  "  Dacca" 
was  to  blame  on  various  grounds :  for  having  gone  at  too  high  a 
rate  of  speed,  for  having  put  her  helm  a-starboard,  and  for  not 
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having    a    proper  look-out.     Their    Lordships  offer   no    opinion         J-  C. 
upon  the  question  as  to  whether  the  vessel  was  going  at  too  high  ^77 

a  rate  of  speed,  or  whether  she  was  right  or  wrong  in  putting  her  Hart 
helm  a-starboard.  But,  on  the  other  ground,  namely,  that  she  was  Avigno. 
not  keeping  a  proper  look-out,  their  Lordships  are  of  opinion 
that  the  evidence,  carefully  examined  and  investigated,  clearly  es- 
tablishes that  proposition  J  and  that  they  are  at  a  loss  to  find  any 
sufficient  reason  whatever,  except  that  of  a  bad  look-out,  which 
could  have  prevented  this  approaching  vessel  from  seeing  the  light 
of  the  barque  at  anchor.  Their  Lordships  are,  therefore,  of  opinion 
that  the  sentence  of  the  Court  of  Appeal  must  be  sustained. 

With  respect  to  what  was  urged  by  Mr.  Clarkson  at  the  close 
of  his  speech,  on  the  subject  of  the  bottomry  and  the  conditions 
upon  which  execution  was  stayed,  their  Lordships  feel  that  they 
cannot  interfere  with  the  exercise  of  the  discretion  of  the  Court 
below  upon  that  point. 

On  the  whole,  therefore,  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  sentence  appealed  from  be  affirmed  with 
costs. 

Appeal  dismissed. 


SHEO  SOONDARY  j.  c* 

versus  1877 

PIRTHEE  SINGH  and  Others.  M^z. 

ON   APPEAL   FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN   BENGAL. 

Hindoo  Law^ Inheritance— Brothers  of  the  Whole  and  Half  Blood, 
According  to  the  law  of  the  Dayabhaga,  a  brother  of  the  whole  blood  suc- 
ceeds,  in  the  case  of  an   undivided  immoveable  estate,  in  preference   to  a 
brother  of  the  half  blood- 

Rajkisore  Lahoory  v.  Gobind  Chunder  iMhoory**  Tiluk  Chunder  Roy  v. 
Ram  Luckhee  Dassee,^  approved;  Kylas  Chunder  Sircar  v.  Gooroo  Chum 
Sircar,f1t  and  Shid  Narain  Bose  v.  Ram  Nidhee  Bose\  disapproved. 

This  was  an  appeal  against  the  judgment  and   decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.    The  facts  of 


*  Present:— Sir  James  W.  Oolvile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Collier. 
•*  I.L.R.  I  Cal.  27  ;  24  W.  R.,  234.  f  2  W.  R.  41.  tt  3  W.  R.^S-  4: 9  W.  R.  87. 
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tbe  case  are  sufficiently  given  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Montague  Smith  : — The  single  question  in  this  appeal 
is  whether  in  a  joint  family  a  brother  of  the  half  blood  is  entitled 
to  succeed  equally  with  a  brother  of  the  whole  blood  to  the  share  of 
the  deceased  brother.      It  arises  at  the  close  of  a  long  litigation, 
and  in  consequence  of  a  remand  which  was  made  by  Her  Majesty, 
upon  the  recommendation  of  this  Committee,  on  the  hearing  of  a 
former  appeal  in  this  suit.*     It  is  not  necessary  to  recount  at  any 
length  the  proceedings  in  the  suit,  because  the  determination  of 
the  above  question  will  support  either  the  decree  of  the  Subordi- 
nate Judge  or  the  decree  of  the  High  Court  which  reversed  that 
decision ;  but  it  may  be  stated  that  the  action  was  brought  by  the 
present  respondent,  Pirthee  Singh,  against   the  Court  of  Wards, 
who  were  representing  Sheo  Soondary,  to  recover  an  estate  called 
Talook  Sunkra  in  Zillah  Bhaugulpore.     The  estate  had   belonged 
to  Soomaer  Singh,  the  common  ancestor  of  the  plaintiff  and  Sheo 
Soondary,  and  on  the  original  hearing  of  the  suit  in  India,  and  upon 
the  former  appeal  here,  it  appeared  that  two  only  of  his  descen- 
dants were  before  the  Court,  namely,  the  plaintiff  and  the   defen- 
dant.    Pirthee  Singh  was  one  of  the  sons  of  Soomaer,  and  Sheo 
Soondary  was  a  grand-daughter  of  Manick,  another  son.     Manick 
left  an  only  son  of  the  name  of  Durbi  joy,  and  he  had  died  leaving 
his  daughter,  Sheo  Soondary,  as  his  heir  and  representative. 

The  questions  originally  contested  in  the  suit  were  whether 
Pirthee  Singh  was  the  legitimate  or  illegitimate  son  of  Soomaer 
Singh,  and  an  issue  was  directed  to  try  that  question.  The  other 
question  was  one  of  law,  whether  the  law  of  primogeniture  obtained 
in  the  family  of  Soomaer  Singh  or  not.  Those  were  the  two 
questions  upon  the  former  appeal.  It  became,  however,  necessary 
to  ascertain  whether  the  family  were  governed  by  the  law  of  the 
Mitakshara  or  by  the  law  of  the  Dayabhaga,  andjhow  that  wa8 
remained  uncertain  upon  the  record  as  it  was  [brought  up  before 
this  Committee.  The  result  of  the  appeal  was  that  their  Lordships 
recommended  that  the  cause  should  be  remanded  to  try^the  follow- 
ing  issues :  *•  First :  Whether  Soomaer   Singh   left  any   and  what 

•  See  21  W.  R.  89! 
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legitimate  sons   other  than  Manick  Singh  in  the  pleadings   men-  J.  C. 

tioned,  and  the  respondent ;  and,  if  so,  whether  they  are  living  or  '^77 

dead  ?  And  if  any  of  them  are  dead,  when  they  respectively  died,  Sheo  Soon 
aad  whether  they  left  any  and  what  male  descendants?"  That 
issue  was  sent  down,  because  upon  the  hearing  of  the  appeal  it 
appeared  that  there  were  other  sons  of  Soomaer  besides  those  who 
were  the  parties  to  the  record,  and  their  Lordships  felt  that  it 
would  not  be  right  to  give  a  decision  disposing  of  this  property 
without  some  enquiry  being  made  respecting  the  other  sons.  The 
facts  which  appeared  upon  the  trial  of  this  issue  have  led  to  the 
question  which  is  now  before  their  Lordships  for  decision.  The 
second  issue  was,  "  Whether  the  estate  of  Soomaer  Singh  which 
was  formerly  within  the  limits  of  Zillah  Beerbhoom,  having  been 
transferred  to  Zillah  Bhaugulpore,  the  succession  thereby  becomes 
liable  to  be  regulated  by  the  law  of  the  Mitakshara,  or  whether 
by  reason  of  any  local  or  family  custom  such  succession,  notwith- 
standing the  transfer,  continued  to  bo  governed  by  the  law  of  the 
Dayabhaga.'*  The  finding  of  both  the  Courts  upon  that  issue  was 
that  this  family  is  governed  by  the  law  of  the  Dayabhaga. 

Upon  the  trial  of  the  first  issue  it  appeared  that  Soomaer  left 
six  sons  by  the  three  wives ;  Manick  the  son  of  the  eldest  wife  ; 
four  others.  Durbar,  Tiluk,  Hurry,  and  Ghansi,  sons  by  his  second 
wife  ;  the  plaintiff,  Pirthee  Singh,  being  the  only  son  of  the  third. 
The  question  arose  below  whether  Pirthee  Singh,  as  a  brother  of  the 
half  blood,  succeeded  equally  with  Tiluk,  brother  of  the  whole  blood, 
to  the  shares  of  Durbar,  Ghansi,  and  Hurry,  who  are  dead.  The 
Subordinate  Judge  held  that  he  did  not  so  succeed  ;  that  he  wa« 
only  entitled  to  his  own  share  as  one  of  the  six  sons  of  Soomaer,  and, 
therefore,  to  only  one  sixth  of  the  property.  Upon  an  appeal  to  the 
High  Court  that  decision,  so  far  as  it  related  to  the  share  of  Pirthee 
Singh,  was  reversed,  and  it  was  held  that  he  was  entitled  al- 
together to  six  annas  and  eight  pies  share  of  this  estate,  made 
up  of  the  shares  to  which  they  held  him  to  be  entitled  as  heir  to 
his  half-brother,  and  his  own  share. 

Their  Lordships  have  been  referred  to  the  Dayabhaga  and  the 
commentators  upon  the  text  of  the  Dayabhaga,  and  they  have  also 
been  referred  to  a  decision*  of  the  Full  Bench  of  the  High  Court  of 
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J-  C.  Bengal,  ia  which  the  question  now  to  be  determined  was  raised 

*^77  and  very   fully  considered.     That  decision  is  opposed  to  the  judg- 

Sheo  Soon-  ment  of  the  High  Court  in  the  case  under  appeal ;  but  at  the  time 
this  judgment  was  given,  the  decision  of  the  Full  Bench  had  not 
been  delivered,  and  the  High  Court  appear  to  have  determined  the 
question  in  this  suit  without  going  very  fully  into  the  doctrine. 
They  probably  acted  upon  certain  decisions  which  have  been  given 
by  Divisional  Courts  of  the  High  Court  of  Bengal,  which  held  that 
the  half  brother  was  entitled  to  share  in  the  same  way  as  a  uterine 
brother.  The  cases  which  have  so  held  are  TiMc  Chunder  Roy 
V.  Ram  Luckhee  Dossee,*  Kyi  as  Chunder  Sircar  v.  Gooroo  Churn 
Sircar,f  (in  which  the  Court  went  fully  into  the  text-books  and 
commentators),  and  Shib  Naraiii  Base  v.  Ram  Nidhee  Bose.X 
These  decisions  come  near  together  in  point  of  time.  They  are  not 
decisions  running  over  a  long  period  of  years,  which  might  in  that 
case  be  considered  to  have  declared  the  law  with  regard  to  the 
succession  to  property,  and  which  under  such  circumstances  their 
Lordships  would  have  been  unwilling  to  disturb  ;  but  they  are  deci- 
sions of  a  recent  date  and  coming  very  nearly  together. 

The  recent  case  in  which  the  question  came  before  the  Full 
Court  for  consideration  is  Rajkishore  Lahoory  v.  Gohind  Chunder 
Lahoory^^  That  case  is  entitled  to  grea*;  authority  from  the 
manner  in  which  it  came  before  the  Court.  The  question  is 
precisely  that  which  is  raised  in  the  present  appeal,  and  upon 
the  hearing  before  the  Divisional  Bench,  the  Judges,  upon 
being  referred  to  the  decisions  in  the  Divisional  Courts  on  the 
subject,  felt  considerable  doubt  whether  they  had  been  correctly 
decided ;  and  the  question  being  one  of  great  importance,  they 
thought  it  right  lo  refer  the  then  appeal  for  decision  to  the  Full 
Court.  That  accordingly  was  done.  Mr.  Justice  Macpherson  gave 
the  judgment  of  the  Court,  in  which  all  the  other  Judges,  being 
five  in  number,  concurred. 

It  cannot  be  denied  that  the  construction  of  the  text  in  the 
Dayabhaga  itself  is  not  free  from  difficulty.  In  the  early  sections 
of  the  chapter  in  which  it  is  discussed  (the  11th  chapter),  the  law 
appears   to   be  laid   down  with    tolerable  clearness,  that  the  half 

*2W.  R.41.    t3W.R.43.    }9W.R.87.    **  I.  L.  R.  i  Cal.  27 ;  24  W.R.,  234. 
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brother  does  not  succeed  to  the  share  of  his  half  brother's    estate 
in  the  case  of  an  undivided  family  which  has  never  separated.     But 
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in  clause  35,a  doubt   is  thrown  upon  the  certainty  of  the  doctrine    Sheo  Soon- 
thus  laid  down  by  a  citation  from  Yaraa,  which  runs    thus  :  "  The  7/. 

whole  of  the  undivided  immoveable  estate  appertains  to  all  the 
brethren;  but  divided  immoveables  must  on  no  account  be  taken 
by  the  half  brother."  This  citation  occurs  in  one  of  a  series  of 
paragraphs  which  discuss  the  effect  of  brothers  becoming  re-united 
after  a  separation  ;  and  it  would  appear  that  the  law  is  different 
with  regard  to  half  brothers  who,  having  once  separated,  are 
re-united,  from  that  which  governs  the  case  of  half  brothers  who 
have  never  separated. 

Their  Lordships  do  not  think  it  necessary  to  discuss  at  length 
the  diflFerent  passages  in  the  Dayabhaga  and  the  commenta- 
ries of  text  writers  upon  them,  because  that  has  been  done  very 
fully  in  the  able  and  well  considered  judgment  of  the  High 
Court  delivered  by  Mr.  Justice  Ma^pherson.  It  is  a  question  of 
positive  law,  and  finding  the  law  expounded,  and,  as  their  Lord- 
ships think,  correctly  declared  by  the  Uigh  Court,  it  is  sufficient 
to  say  on  the  present  occasion  that  they  adopt  the  opinion  of  the 
High  Court  and  the  grounds  upon  which  their  judgment  is  found- 
ed. There  is  no  doubt  that  the  brother  of  the  whole  blood  stands 
with  regard  to  religious  offices  iu  a  higher  position  than  the 
brother  of  the  half  blood.  The  brother  of  the  whole  blood  offers 
three  oblations  to  the  ancestors  of  the  deceased  on  the  father's 
side,  and  three  on  the  mother's  ;  whereas  the  brother  of  the  half 
blood  offers  three  to  the  paternal  ancestors  only.  Therefore,  there 
are  reasons  peculiar  to  the  Hindoo  law  of  succession  as  expounded 
by  the  Dayabhaga,  which  may  have  led  to  the  distinction  in  the 
mode  in  which  the  succession  to  brothers  takes  place.  The  High 
Court,  having  gone  through  the  authorities,  have  declared  what 
appears  to  them  to  be  the  result  in  the  following  sentences :  "  We 
thus  have  it  that,  (a)  applying  the  principle  which  is  the  basis  of 
the  whole  scheme  of  inheritance  propounded  in  the  Dayabhaga, 
the  whole  brother  undoubtedly  succeeds  in  preference  to  the  half- 
brother:  (h)  In  the  Dayabhaga,  s.  5,  els.  9,  11,  and  12,  it  is  ex- 
pressly  said  that   the   whole   brother  succeeds   before  the  half- 
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brother ;  and  elsewhere  there  are  indications  that  the  commenta- 
tor accepted  as  a  fact  the  superiority  of  the  whole  blood  :  (c)  The 
sou  of  a  whole  brother  is  expressly  declared  to  rank  before  the  son 
of  a  half-brother,  and  the  principle  upon  which  this  is  declared 
applies  equally  to  the  case  of  brothers  and  half-brothers :  ((0 
When  ^there  has  been  a  separation,  a  half-brother  who  becomes 
re-united  gains  by  the  re-union  a  better  position  than  he  otherwise 
would  have  had,  and  is  brought  up  to  the  level  of  a  whole  brother 
who  has  not  become  re-uuited, — which  proves  that  the  original 
position  of  the  half-brother  was  inferior  to  that  of  the  whole." 
This  last  proposition  seems  to  be  well  founded  on  the  authority 
of  the  Dayabhaga.  Section  35>  which  embodies  the  passage  from 
Yama,  is  referred  to  and  explained  in  the  judgment  as  follows  :  "  It 
is  to  be  observed, — and  I  thiak  it  is  shown  by  cl.  36  that  this  is 
so, — that  in  the  Dayabhaga  itself  this  text  of,  Yama  is  introduced 
only  as  being  connected  with  the  matter  under  discussion,  viz,y  the 
succession  in  cases  of  separation  with  or  without  re-union,  etc., 
and  there  really  is  nothing  to  lead  to  the  supposition  that  it  was 
referred  to  save  as  bearing  on  that  matter,  or  that  in  quoting  it  in 
cl.  35  there  was  any  intention  of  contradicting  or  throwing  doubt 
on  the  law  as  already  distinctly  propounded  by  the  writer  him- 
self in  the  earlier  portion  of  s.  5.*'  Their  Lordships  think  that 
this  construction  reconciles  the  diflferent  parts  of  the  Dayabhaga. 

The  result  is  that  the  judgment  under  appeal  cannot  be  sup- 
ported, and  their  Lordships  will  humbly  advise  Her  Majesty  to 
vary  the  decree  of  the  High  Court  by  declaring  that  Pirthee  Singh 
is  entitled  to  a  sixth,  that  is  to  say,  two  annas  and  eight  pies  share 
of  the  estate  instead  of  a  six  annas  and  eight  gundas  share.  In- 
asmuch as  the  law  had  been  declared  in  favor  of  the  respondent 
at  the  time  the  decree  was  passed,  their  Lordships  think  that  it 
is  not  a  case  for  costs. 


Appeal  decreed. 
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BURRA  LALL  OPENDRONATH  SAHEE  DEO  j.c. 

versus  J^ 

THE  COURT  OP  WARDS.  ^Z2^' 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 
WILLIAM  IN  BENGAL. 

Account  hooks  "Opinion  as  to  their  genuineness  formed  by  personal  inspec- 

tion^Remand, 

Where  evidence  tendered  by  either  party  was  conflicting,  and  the  account 
books  produced  by  one  of  the  parties,  which  were  regarded  by  the  Courts  in 
India  as  tests  of  the  truthfulness  of  the  case  of  the  one  side  or  the  other,  were  re- 
jected upon  the  ground  that  on  a  personal  inspection  of  those  books  one  of 
the  pages  of  an  account  book  was  found  tampered  with ;  their  Lordships  re- 
manded the  case  for  further  enquiry  with  liberty  to  each  party  to  adduce  evi- 
dence with  reference  to  the  composition  and  state  of  books,  and  of  the  entries 
in  them,  and  with  reference  to  the  custody  of  the  books,  and  the  persons  who 
could  have  had  access  to  them. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  are  fully  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  MontXgue  E.  Smith  : — This  is  a  suit  brought  to  recover 
the  possession  of  the  estates,  which  are  said  to  comprise  7,000 
villages,  belonging  to  the  impartible  Raj  of  Nagpore  Khoord; 
and  the  question  raised  in  it  is  the  right  of  succession  to  the  Raj 
upon  the  death  of  the  late  Maharajah  Juggurnath  Sahee  Deo, 
which  happened  on  the  9th  July,  1869. 

In  view  of  the  advice  which  their  Lordships  propose  humbly  to* 
tender  to  Her  Majesty,  it  will  not  be  expedient  to  discuss,  on  the 
present  occasion,  the  conflicting  evidence  which  the  case  presents. 
It  will  be  sufficient  to  state  shortly  the  undisputed  facts. 

The  original  appellant,  who  died  during  the  pendency  of  this 
i^ppeal,  which  is  continued  by  his  son,  was  a  nephew  of  the  late 
Maharajah,  being  the  eldest  son  of  his  only  brother,  Kowur  Sree- 
nath  Sahee,  and  claimed  to  be  his  heir,  disputing  the  legitimacy 
of  two  children,  still  minors,  namely,  Pertab  Oodey  Nath  Sahee 
Deo,  who  is  alleged  to  be  the  son  of  the  late  Maharajah  by  his 

•Present -.—Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague 
E,  Smith,  and  Sir  Robert  P.  Collier, 
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wife,  Ranee  Luchun  Kowur,  the  first  respondent,  and  Juggut 
Mohun  Sahee  Deo,  alleged  to  be  his  son  by  his  wife,  Ranee  Komui 
Kowur,  the  second  respondent.  These  minors  are  represented  in 
the  suit  and  the  present  appeal  by  the  Collector  exercising  the 
functions  of  the  Court  of  Wards  in  Chota  Nagpore. 

The  case  was  tried  in  the  first  instance  by  the  Judicial  Com- 
missioner of  Chota  Nagpore  (Colonel  Rowlatt),  who  held  that 
both  the  minors  were  illegitimate,  and  thai  the  appellant  was 
entitled  to  the  Raj.  This  judgment  was  reversed  on  appeal  by  a 
Division  Bench  of  three  Judges  of  the  High  Court  of  Bengal. 

The  late  Maharajah  succeeded  to  the  Raj  on  the  death  of  his 
father,  Gobindnath,  in  1822,  being  then  about  the  ai^e  of  nineteen. 
His  only  brother,  Sreenath  had  there  sons,  Burra  Lall,  the  appel- 
lant, and  two  others,  usually  called  Manjhill  Lall,  and  Chota  Lall. 
Sreenath  died  in  1848.  The  family  was  joint,  and  Sreenath  and 
his  sons  lived  with  the  Maharajah  in  the  ancestral  family  residence 
at  Palkote,  until  the  Maharajah  removed  from  it  to  Bhowro  in  1865. 

The  affairs  of  the  late  Maharajah's  zemindary  were  managed 
by  his  brother  Sreenath,  and  on  his  death,  Burra  Lall  succeeded 
him  as  manager.  These  facts  appear  from  a  petition  presented 
by  the  late  Maharajah  to  Government  in  1848,  in  which  he  ex- 
presses great  confidence  in  his  nephew.  In  1852  Burra  Lall  was 
dismissed  from  the  management  of  the  Raj,  but  was  re-instated  as 
manager  in  1860.  In  1868  he  was  agai  n  and  finally  removed  from 
the  management,  and  from  that  time  enmity  existed  between  him 
and  the  Maharajah. 

It  is  asserted  by  Burra  Lall  in  his  evidence  that  his  dismissal 
was  on  both  occasions  brought  about  by  Gopal  Sahee,  an  illegiti- 
mate son  of  the  Maharajah,  and  Mahal  Sahee,  a  gomashtah.  These 
persons,  it  is  alleged,  acquired  and  exercised  great  influence  over 
the  Maharajah,  obtained  the  management  of  his  property,  and 
were  the  principal  actors  in  the  conspiracy  which  is  charged  in  the 
plaint,  namely,  to  put  forward  two  children  bom  of  other  parents 
as  the  sons  of  the  Maharajah,  one  by  Ranee  Luchun,  the  other 
by  Ranee  Komul. 

At  the  time  the  Maharajah  left  Palkote  to  go  to.  Bhowro 
he   had   four   wives.     The   senior  was   the   Maharanee   or  Burra 
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Ranee,  who  was  a  lady  of  high  rank,  the  daughter  of  a  Maharajah. 
The  next  was  called  the  Koonwur  Ranee ;  the  third  was  Ranee 
Luchun  ;  and  the  fourth  Ranee  Kumul,  who  had  then  been  mar- 
ried about  ten  years. 

The  Maharajah  had  no  legitimate  oflF-spring  when  he  left  Pal- 
kote.  The  Burra  Ranee  had  given  birth  to  a  son  in  18'3l5,  who 
died  on  the  day  he  was  born  ;  he  was  her  only  child.  The  Koonwur 
Ranee  was  childless.  Ranee  Luchun  had  had  only  one  child, 
a  daughter,  who  was  born  in  1056,  about  two  years  after  her  mar- 
riage, and  died  within  a  year  of  its  birth.  Ranee  Komul  had 
never  given  birth  to  a  child. 

The  Maharajah  left  Palkote  for  Bhowro  in  July  1865,  taking 
with  him  Ranees  Luchun  and  Komul,  and  leaving  the  Maha- 
ranee and  his  second  wife  at  Palkote.  He  was  then  about  sixty- 
two  years  old.  On  the  23rd  March  1866,  nine  months  after  leav- 
ing Palkote,  Ranee  Luchun,  it  is  said,  gave  birth  to  Pertab  Oodey; 
and  in  less  than  a  month  afterwards,  namely,  on  the  19th  April 
1865,  Ranee  Komul,  it  is  said,  gave  birth  to  Juggut  Mohun. 

On  the  way  to  Bhowro,  the  Maharajah  stopped  at  Nagpheni, 
and  there  married  a  girl  of  the  age  of  twelve  years,  who  accom- 
panied him  to  Bhowro. 

The  Maharajah  had  no  residence  of  his  own  at  Bhowro,  but 
occupied  there  a  house  belonging  to  one  of  his  retainers. 

A  few  months  after  the  arrival  of  the  party  at  Bhowro  a  report 
reached  Palkote  that  the  Ranees,  Luchun  and  Komul,  were  both 
pregnant.  This  appears  from  a  paragraph  in  a  petition  in  lunacy, 
presented  on  the  30th  December  1865,  by  Burra  Lall,  to  Mr. 
Oliphant,  the  Deputy  Commissioner  of  the  district,  alleging  that 
the  Maharajah  was  then  of  unsound  mind,  and  incompetent  to 
manage  his  affairs,  and  praying  that  his  estates  might  be  placed 
under  the  management  of  the  Court  of  Wards,  under  Act  XXXV 
of  1865. 

The  application  in  lunacy  failed. 

The  report  that  the  Ranees  were  pregnant  may  have  arisen 
from  the  fact  that  the  punchumrit^  a  ceremony  usual  in  the  fifth 
month  of  pregnancy,  had  been  performed.     It  took  place  in  the 
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the  punchumrit  in  the  fifth  month,  and  the  ugunasnan  in  the  ninth 
month  of  pregnancy ;  those  after  the  birth  being,  the  chuitee 
on  the  sixth,  the  burrhee  on  the  twelfth,  and  the  ekaisi  on  the 
twenty-first  days.  The  birth  of  the  first  boy  was  notified 
by  the  Maharajah  in  several  ^petitions  to  the  officers  of 
Government  on  the  day  following  the  birth,  in  which  the 
child  is  styled  "  Doobraj,'*  the  usual  title  of  a  Maharajah's 
eldest  son,  and  to  these  communications  congratulatory  answers 
were  received.  Similar  notifications  were  made  on  the  birth  of 
the  other  boy.  The  Maharajah  continued  at  Bhowro,  the  children 
living  with  him  until  his  death  in  1869. 

The  case  of  the  respondents  is  that  the  minors  are  the  sons  of 
the  Ranees ;  that  Ranee  Luchun  gave  birth  to  the  Doobraj  in  the 
presence  of  four  of  her  own  servants  from  Palkote,  a  woman  called 
Puddum  acting  as  midwife.  That  Ranee  Komul  also  gave  birth 
to  Jiiggut  Mohun,  in  the  presence  of  her  four  Palkote  servants, 
Puddum  again  acting  as  midwife. 

The  appellant  does  not  rest  on  a  mere  denial  of  the  respondents' 
case,  but  undertakes  to  show  that  the  two  boys  were  the  children 
of  other  parents.  He  denies  that  either  of  the  Ranees  was  preg- 
nant at  Bhowro.  He  affirms  that  Pertab  Oodey  was  the  son  of  one 
Gudaee,  a  man  of  low  caste,  and  his  mistress  Oormilla,  and  that  he 
was  carried  into  the  apartments  of  Ranee  Luchun  a  few  hours  after 
his  birth,  and  passed  off  as  a  child  of  which  she  had  just  been  deli- 
vered ;  and  that  Jnggut  Mohun  was  the  son  of  one  Gungnath  by 
his  wife  Ugundh,  to  whom  she  gave  birth  in  Ranee  KomuFs  apart 
ments,  and  who  was  passed  off  as  the  son  of  the  last-named 
Ranee. 

This  case,  in  its  details,  involves  a  charge  of  conspiracy  againstGo- 
pal  Sahee  and  the  other  persons,  including  the  Ranees,  who  are  alleg- 
ed to  have  been  concerned  inputting  forward  these  children.  On  the 
other  hand,  if  that  case  be  untrue,  the  appellant  and  his  partisans 
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in  support  of  it  is   believed,  is  completely  proved ;  but  as  both  BurraLall 
cannot  be  true,  there  has  been  on  one  side  or  the  other  a  deliber-         NATif^" 

ate  conspiracy,   supported   by  a  mass  of  perjured  witnesses.     The  Sahee  Deo 

difficulty  of  finding  the  way  to  the   truth   in  this   conflict  of  evi-  The   Court 

dence  is  greatly  increased  by  the  undoubted  fact,  which  is  adverted  

to  by  both  the  Courts  below,  that  there  is  much  evidence  on  each 
side  to  which  it  is  impossible  to  give  credit. 

This  being  the  general  position  of  the  case,  so  far  as  regards 
the  testimony  of  the  witnesses,  the  evidence  to  be  derived  from 
the  books  which  were  brought  into  Court  becomes  of  great  value 
in  determining  the  question  on  which  side  the  truth  lies  ;  but, 
unfortunately,  from  the  manner  in  which  the  Hisyh  Court  has 
dealt  with  them,  they  have  become  an  element  of  disturbance  in 
the  case,  embarrassing  to  those  who  are  called  on  to  decide  it. 

The  most  important  books  are  the  rozenamchas,  or  journals, 
containing  daily  entries  of  the  receipts  and  disbursements  in  the 
Maharajah's  household.  Besides  the  original  journals,  there  is 
a  book  containing,  not  a  literal  copy,  but  a  summary  in  more  or 
less  detail  of  the  entries  in  the  journals  from  1st  Assin,  1922  to 
30th  Bhadoon,  1923.  (The  dates  are  thus  given  in  the  judgment 
of  the  Judicial  C  )mmissioaer  (Racord,  p.  572),  but  in  the  exhibit 
itself  the  latter  date  is  18th  Bhadoon.)  This  last  book  was  sent 
to  the  Court  of  Gya  during  the  lunacy  proceedings,  and  was  made 
up  from  the  original  journals,  for  the  purpose  of  being  so  sent. 

The  other  books  are  a  hhundav  or  storekeeper's  book,  and  two 
registers  of  the  attendances  of  servants. 

All  these  books,  except  that  sent  to  the  Court  of  Gya,  were  taken 
possession  of  by  Mr.  Webster,  the  Commissioner,  the  day  after  the 
Maharajah  died,  and  handed  over  to  the  Court  of  Wards. 

It  appears  that  the  original  books  were  brought  into  Court  in 
the  present  suit  on  the  lOtli  May,  and  that  from  the  Court  of  Gya 
on  the  29  th  June  1070  ;  but  no  attention  appears  to  have  been 
directed  to  the  entries  in  them  until  all  the  witnesses  on  both 
sides  had  been  examined.  This  appears  from  a  petition  filed  by 
the  respondents'  vakeel  alleging  that  "artifice"  had  been  used  in 
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J-C-  the  book  iu  which  the  names  of  Oormilla  and  Qudaee  are  entered; 

if^  that  "  it   was  only  yesterday,  that  on  the  book  being  opened,  he 

BuruaLall  came  to  kaow  of  this,  or  he  would  have  filed  several  refutations  of 
it,"  and  praying  that  the  book  kept  by  the  late  Maharajah's  trea- 
surer, Bachun  Lall,  might  be  seat  for.  Oa  the  2nd  September 
1870,  the  Judge  made  an  order  rejecting  the  petition,  on  the 
ground  that  it  had  been  prcsontcvl  "after  the  case  for  the  plaintiff 
and  the  defendant  had  been  closed." 

Oa  the  same  second  September  the  appellants  examined 
Bhopal  Ray,  and  on  the  3rd  Seetul  Pershad,on  the  subject  of  the 
books ;  and  on  the  latter  day  Mahal  Sahee  and  Dabee  Churn 
were  examined  by  the  respondents  respecting  them. 

It  is  to  be  noticed  that  Seetul  Pershad  had  been  examined  in 
the  suit  by  the  respondents,  and  it  would  seem  from  the  exhibits 
in  the  suit  that  he  had  been  appointed  by  each  of  the  Ranees  her 
agent  to  defend  the  present  suit  on  ber  behalf.     (Record,  p.  141.) 

The  rozenamchas  are  said  by  Bhopal  Ray  and  Seetul  Pershad 
to  be  signed  by  the  Maharajah  and  some  of  his  officers  (not  always 
the  same),  and  the  one  which  is  principally  impeached,  viz,,  that 
from  IstClieyt  192.3  to  22ad  Sawun,  is  said  by  both  these  witnesses 
to  be  "  all  written  by  Seetul  Pershad."  Both  also  say  it  bears  the 
Maharajah's  signature,  but  there  is  a  difference  in  their  evidence  as 
to  the  other  signatures.  Bhopal  says  it  is  signed  by  Bhunjun  Lall, 
the  treasurer,  Mahal  Sahee,  and  Kustooree  Lall,  whereas  Seetal  says 
it  is  signed  *'at  the  end"  by  the  Maharajah,  Gopal  Sahee,  and 
Bhopal.  Speaking  of  another  rozenamcha,  however,  Bhopal  says, 
**it  used  to  be  signed  daily,"  and  the  apparent  difference  in  the 
evidence  may  perhaps  be  reconciled  by  the  fact  that  Seetul  is 
speaking  of  the  signatures  at  the  end  of  the  book,  whilst  Bhopal 
may  be  referring  to  those  in  other  parts  of  it. 

Mahal  Sahee  denies  that  the  rozenamcha  commencing  the 
1st  Cheyt  was  written  wholly  by  Seetal  Pershad.  He  says  it  has 
been  written  partly  by  Seetal,  "  the  remainder  by  others  whose 
handwriting  I  do  not  recognize."  He  also  says  he  recognizes  some 
of  the  signatures  in  the  book  as  the  Maharajah's,  but  some  he  does 
not  recognize.  He  admits  that  the  book  produced  from  the  Gya 
Court,  commencing  1st  Assiu  1922,   was  that  sent   from  Bhowro 
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to  the  Court,  and  that   it  has   the   signatures   of  the    Maharajah, 
Bhopal  Rai,  and  Gopal  Sahee. 

Dabee  Churn  denies  that  the  book  commencing  1st  Cheyt  is 
one  coming  from  the  Maharajah's  office,  but  he  is  the  only  witness 
wlio  says  so. 

Both  the  Courts  in  India  have  regarded  the  entries  in  these 
books  as  tests  of  the  trutlifulness  of  the  case  on  the  one  side  or  the 
other,  but  have  been  led  by  them  to  directly  opposite  conclusions. 

It  would  seem,  from  the  judgment  of  the  Judicial  Commissioner, 
that  the  genuineness  of  two  only  of  the  entries  had  been  challenged 
before  him,  and  that  unsuccesfully.  He  treated  the  whole  as 
genuine,  and  held  that  they  disproved  the  truth  of  the  respondents' 
case,  and  confirmed  that  of  the  appellants.  On  the  other  hand, 
the  Judges  of  the  High  Court  came  to  the  conclusion  that  a  leaf 
in  the  book  commencing  1st  Cheyt,  containing  all  the  entries  of 
the  2  jth  Cheyt,  which,  no  doubt,  are  of  a  most  important  character, 
had  been  interpolated  ;  and  that  in  the  Qya  book  the  name  of 
Ugundh  had  been  fraudulently  inserted,  and  a  figure  added  to 
the  entry  in  which  her  name  appears.  Thereupon  they  not  only 
rejected  these  entries,  but  were  led  by  the  fraud  they  assumed  to 
have  been  practised  to  disbelieve  the  whole  case  of  the  appellants. 
Mr.  Justice  Norman  rests  his  judgment  entirely  on  this  ground, 
intimating  that  but  for  the  discovery  of  the  falsification  of  the 
books,  he  should  have  concurred  in  the  judgment  of  the  Judicial 
Commissioner. 


J.C. 

1877 

BURRA  Lall 
Opkndrg- 

NATII 

Sahee  Deo 

V. 

The  Court 
OF  Wards. 


Having  adverted  to  the  importance  attached,  and  rightly  attach- 
ed, by  the  Courts  in  India  to  these  entries,  their  Lordships  will  now 
consider  them  in  detail.  They  will  first  take  the  entries  of  26th 
Cheyt  (the  day  of  Pertab  Oodey's  chuttee,  and  on  which  Oormilla 
is  said  to  have  left  Bhowro).     Among  them  are  : — 

Rs.    a.    p. 
"Hookumnamah  and  receipt,  dated  this  day  through 
Baboo  Gopal  Sahee,  andSowayah  Bhundaree, 
for  payment  to  Mussumat  Oormilla,  and  Gu- 
daee  of  Sumbulpore     ...  ...  ...    310     o    o." 

(This  sum  corresponds  with  Bs.  300  and  travelling  expenses, 

Rs.  10,  Qudaee  says  he  received.) 
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Again  : — 

"  Hookumnamah  and  receipt,  dated  this  day 
through  Sooburna  Brahmin  for  the  payment 
of  the  midwife  Phoollo — 

"  Seeda — provisions 
"  Present  on  leaving 


Rs. 

a. 

P- 

0 

10 

0 

5 

0 

0 

"5 

10 

0" 

is   said  to 

have 

(Phoollo  is    the  name   of   the   midwife    who 
attended  Oormiila.) 

There  are  also  on  this  leaf  entries  of  payment  to  servants, 
who  were  said  by  the  Ranees  and  other  witnesses  never  to  Lave 
been  in  their  or  the  Maharajah's  service.  These  entries  include  pay- 
ments to  Sowayah  Bhundliaree,  for  Bhundar  expenses,  and  to 
his  two  wives,  Reori  and  Lungri,  "  for  washing  the  room  where  the 
child  was  born." 

Also,  under  the  head  of  "paid  to  Songstresses"  (explained  to  be 
those  who  sang  at  the  chuttee,  and  under  the  description  of  "  Em- 
ployes of  the  Saujhill  Ranee*'  (Luchun)  appear  payments  to 

Dulgarea  and 

Gowree, 
and  under   the   description  of '*  Employes    of  the   Chota  Ranee** 
(Komul)  appear  payments  to 

Mungri, 

Besunee, 

Emrit,  and 

Nunhakee, 
also  payments  to  two  palkee-bearers — Dalla  and  Jolla. 

The  importance  of  these  entries,  if  genuine,  cannot  be  disput- 
ed. Mr.  Justice  Glover  admits  their  force,  but  adds  a  remark 
which,  perhaps,  naturally  arises :  it  is  a  singular  thing  that  th© 
entries  of  this  one  particular  day  should,  if  correct,  prove  almost 
every  one  of  the  plaintiffs  allegations." 

The  extract  from  the  Gya  book  of  the  26th  Cheyt,  gives  very 
imperfect,  if  indeed  any,  support  to  these  impeached  entries. 
The  only  entry  relied  on  for  this  purpose  is  the  following  : 

Rs.   a.   p. 
"Present  and  Bedaye  (on  leaving)  ...  ...     311    o    o" 
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This,  it  is  said,  represents  the  payment  of  Rs.  310   to  Oormilla 
and  Qudaee,  with  Re.  1  added,  which  was  paid  to  a  bard. 

There  is  indeed  another  entry  :  — 


a. 


Rs. 
...    92    4 
with   the 


P- 
6" 

detailed 


*•  Expenditure  of  the  Chuttee  of  the  Dobraj 
but  this  affords  no  materials  for   a  comparison 
items  of  expenditure  in  the  original  book. 

Seetul  Pershad  explains  the  entry  of  Rs.  311  thus  :  — 
"  In  the  original  book  there  is  an  entry  of  Rs.  810  to  Mussumnt 
Oormilla  and  Gudaee  of  Sumbulpore.  In  the  copy  there  is  an 
entry  of  Rs.  311  for  a  present  on  departure,  and  in  this  is  included 
Re.  1  paid  to  a  bard,  and  that  Rs.  110,  the  total  being  entered 
as  Rs.  311/' 

Whether  this  explanation  be  satisfactory  or  not,  Seetul  says  the 
entry  represents  the  payment  to  Oormilla  and  Gudaee,  and  he 
does  not  appear  to  have  been  cross-examined  as  to  llie  genuine- 
ness of  the  original  entry.  This  witness  also  says,  to  account  for 
the  details  of  the  disbursements  of  the  chuttee  not  being  entered 
in  the  copy  sent  to  Gya,  that  a  warrant  came  from  the  Court  to 
Gopal  Sahee,  who  directed  it  to  be  made  quickly,  so  the  total  only 
was  written  in  the  copy. 

The  Judges  of  the  High  Court  have,  as  already  st  ited,  come  to 
the  conclusion  that  the  leaf  in  the  original  book  has  been  inter- 
polated. Mr.  Justice  Kemp  and  Mr.  Justice  Glover  both  say  that 
it  does  not  appear  to  have  been  written  in  the  same  handwriting 
as  the  other  pages  of  the  book ;  and  Mr.  Justice  Glover  points  out 
that  "  the  leaf  contains  not  only  the  entries  of  the  26th  Cheyt, 
but  the  two  first  entries  of  the  27th,  the  whole  in  the  same  hand- 
writing, whilst  the  entries  of  the  25th  and  the  remaining  entries 
of  the  27th  in  the  next  leaf  are  in  a  different  hand,  the  hand  ap- 
parently that  wrote  the  whole  of  the  rest  of  the  book." 

The  learned  Judges  seem  to  have  come  to  this  conclusion  from 
iheir  own  observation  of  the  books,  without  hearing  evidence,  or 
calling  upon  the  parties  for  an  explanation.  It  nowhere  appears 
that  the  Advocate-General  who  was^  Counsel  for  the  present  res- 
pondents contended  that  the  leaf  had  been  interpolated,  or  did 
more  than  object  to  particular  entries  in  it. 


J.C. 
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J'^-  The  Judges  took  the  same  course  with  respect  to  an  important 

^^ZH  entry  ia  the  Gya  book  which  aflfects  the  case  of  the  younger  minor. 

BuRRA  Lall  The  entry  is  as  follows  :— 

Opendro-  .      ,  „ 

"2oth  Bysack  —  Rs.  a.  p. 


"Present  on  leaving  to  Ugundh  Kovvri   ...  ...     112    o    o" 


NATH 

Sahee   Deo 

Thf  COI'RT 

OF  Wards.  The  20th  Bysack  is  the  day  on  wliich  Ugundh  left  Bhowro,  and 

no  doubt  the  entry,  if  genuine,  would  afford  material  conBrmation 
of  the  appellant's  case  regarding  her.  The  Judges  have  found 
that  the  words  **  Ugundh  Kowri "  have  been  interpolated,  and 
the  figure  1  added  to  the  entry.  They  say  tliat  these  additions 
are  written  *'  in  a  thicker  hand  and  with  different  ink."  Tlie  entry 
without  these  additions  would  stand  ''present  on  leaving  Rs.  12," 
and  would  then  be  of  no  significance.  The  page  in  the  Bhowro 
book  which  contains  the  entries  of  20th  Bysack  is  missing. 
The  Judicial  Commissioner  has  found  that  the  pages  contain- 
ing the  entries  of  the  16th  to  20th  Bysack  inclusive,  have 
been  removed ;  but  he  expresses  no  opinion  and,  appa- 
rently, made  no  investigation  as  to  this  removal.  It  is 
difficult,  however,  to  resist  the  conviction  that  they  were  designed- 
ly abstracted.  However  this  may  be,  there  can  be  now  no  com- 
parison of  this  entry  with  the  Bhowro  book ;  but  the  Judges 
say  that  the  details  of  the  Gya  book  do  not  correspond  with  "  the 
terij"  or  summary  of  the  different  heads  of  account  which  was 
produced,  and  that  in  the  terij  for  the  month  of  Bysack  neither 
the  totals  nor  the  daily  account  correspond  with  the  books. 
They  particularly  point  to  the  entry  on  20th  Bysack  of  the  pur- 
chase of  a  horse,  the  price  of  which  in  the  book  is  entered  as 
Rs.  200,  and  in  the  terij  as  Rs.  300.  It  seems  to  have  been  urged 
before  them  by  the  present  respondents'  Counsel,  and  Mr.  Justice 
Kemp  says,  "  with  some  show  of  reason,"  that  the  difference  of 
Rs,  100  is  that  added  to  the  figures  in  the  entry  in  which 
Ugundh's  name  appears. 

This  terij  does  not  appear  upon  the  record,  and  their  Lord- 
ships are  therefore  unable  to  say  whether  any  such  inference 
properly  arises  from  the  variances  between  it  and  the  books. 

The  entry  of  the  payment  to  Ugundh  was  one  of  the  two  im- 
peached at  the  hearing  before  the  Judicial  Commissioner,  and  his 
finding  upon  it  is  as  follows : — 
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'*  It  lias,  bowever,  beeu  objected  by  the  pleader  fur  the  defendants 
that  the  words  Ugundh  Kovvri  have  been  added  afterwards  to 
the  previous  entry.  I  have,  however,  examined  the  book  atten- 
tively, and  although  the  words  Ugundh  Kowri  are  a  little  heavier 
than  the  words  which  precede  tliera,  they  correspond  in  appearance 
with  the  way  in  which  the  figures  112  have  been  written,  so  that 
this  objection  is  not  of  any  avail." 

It  does  not  appear  that  the  suggestion  that  the  initial  figure 
1  had  been  added  was  made  to  him.  He  thought  that  the  name 
**  Ugundh  "  corresponded  with  the  way  in  which  the  figures  (in  the 
plural)  were  written,  though  it  may  be  assumed  from  the  terms 
of  his  finding  that  both  differed  from  the  writing  of  the  rest  of  the 
entry. 

The  only  other  entry  impeached  before  the  Judicial  Commis- 
sioner is  that  in  which  the  name  of  **  Jeetni  Helin"  appears.  His 
finding  upon  it  is  as  follows  : — 

"  Regarding  the  tampering  that  has  taken  place  in  the  name 
of  Jeetni  Helin,  in  the  accounts  of  Bhobnath,  it  is  clear  even  now 
that  the  name  of  Jeetni  was  the  one  originally  entered  in  them, 
and  as  it  has  been  proved  that  these  papers  reached  the  Deputy- 
Commissioner's  Office  without  any  alteration  in  her  name  having 
been  made,  it  appears  evident  that  what  has  been  done  has  been 
effected  after  they  were  receive  1  by  him,  and  by  some  one  in  the 
interest  of  the  defendants,  who  wished  to  make  it  appear  that  the 
name  of  Jeetni  had  been  substituted  for  that  of  some  one  else, 
but  in  this  the  person,  whoever  did  it,  has  completely  failed." 

If,  however,  the  High  Court  are  right  in  supposing  that  the 
books  have  been  tampered  with  in  the  way  they  point  out,  this  may 
not  be  a  right  conclusion. 

The  above  are  the  only  entries  which  have  been  directly  im- 
peached, but  the  conviction  of  the  Judges  of  the  High  Court  that 
they  were  spurious  led  them  to  distrust  all  the  other  entries,  and 
indeed  the  whole  of  the  respondents'  case. 

Mr.  J.  Norman  says:  ** Coming  upon  this  flagrant  instance 
of  the  manufacture  of  evidence  on  the  part  of  the  plaintiff,  I  lose 
all  confidence  in  the  materials  with  which  I  have  been  obliged  to 
deal." 


J.C. 

1877 

BuKRv  Lall 
Opendro- 

NATH 

Sahee  Deo 

The  Court 
OF  Wards. 
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J.C.  And  Mr.  J.  Glover  says,  "  I  think  that  where  so  many  alterations 

1877  have   been    shown,    it  would  not   ba  very  safe  to  take  any  of  the 

BufraLall    entries  relied  on  by  the  plaintiff  for  granted." 
Opesdro- 

NATH  Their  Lordships  cannot  but  think  that  this,  upon  the   evidence 

V,  then   before    the   Court,    was  too  sweeping  a  condemnation  of  the 

The  Court      ,      , 
ofVVakds.       ^^OKS. 

Mr.  Justice  Glover  remarks  that  the  defendants  (as  is  no  doubt 
the  case)  strongly  objected  to  the  books  being  put  in  at  such  a  late 
stage  of  the  case  without  opportunity  being  given  to  thera  of  pro- 
ducing rebutting  evidence,  and  seems  to  consider  there  was  a  mis- 
carriage of  justice  in  their  objection  being  rejected.  Supposing 
this  were  so,  it  might  be  a  reason  for  further  investigation,  but 
not  for  a  conclusion  adverse  to  the  other  side  ;  and  their  Lordships 
cannot  but  regret  that  the  learned  Judges  of  the  High  Court,  be- 
fore over-ruling  the  Judical  Commissioner  on  a  question  of  fact, 
which  greatly  influenced  both  his  and  their  own  judgments  on  the 
whole  case,  and  formed  the  pivot  on  which  Mr.  Justice  Norman's 
opinion  entirely  turned,  did  not  take  evidence  and  rehear  the  case 
on  this  point. 

But,  whilst  their  Lordships  ore  dissatisfied  with  the  manner  in 
which  the  Judges  of  the  High  Court  arrived  at  their  conclusion, 
they  do  not  feel  themselves  at  liberty  to  disregard  it,  and  give  effect 
to  the  entries  which  they  rejected. 

The  Judges  below  have  decided  upon  their  own  inspection  of 
books  which  are  not  sent  over,  and  upon  inferences  from  a  terij 
which  is  not  in  the  record.  All  their  Lordships  can  do  under 
these  circumstances  is  to  consider  whether  the  entries  which  are 
not  directly  impeached  enable  them  to  see  their  way  to  a  final 
decision,  or  whether  they  should  remand  the  case. 

The  most  important  of  these  entries  affects  the  case  of  the 
elder  minor.  It  is  under  the  date  of  8th  Magh  1922,  and  is  as 
follows : — 

Rs.  a.    p. 

"Paid  to  Moorli  Brahmini  andSowayah  Bhundaree 

for  going  to  Sumbulpore,  for  urgent  business —      30     o    o" 

A  similar  entry  appears  in  the  Gya  book,  except  that  tho 
words  **for  urgent  business"  are  omitted. 
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Mr.  Justice  Glover  observes,  on  the  entries  generally,  that  it 
is  incredible  that  the  parties  to  the  fraud  should  have  made  or 


J.C. 
1877 


NATH 

Sahee  Deo 

V. 

The  Court 
OF  Wards. 


passed  entries  of  this  kind,  and   Mr.  Justice  Kemp  remarks  that    Burra  Lall 

Opendro- 
Rs.  30  is  too  small  a  sum  to  have  been  given  to  these  peraoos  if 

they  were  going  on  the  mission  described  in  the  evidence. 

No  explanation  of  this  entry  appears  in  the  evidence. 

The  entry  in  the  Gya  book  of  the  26th  Cheyt,  ''present  and 
bedaye  on  leaving,  Rs.  311/'  has  already  been  commented  on. 
This  entry,  taken  alone,  can  scarcely  be  relied  on  to  confirm 
the  evidence  that  Rs.  310  were  paid  to  Gudaee  on  this  day,  for 
numerous  entries  of  presents  on  leaving  appear  in  the  books.  It 
requires  Seetul  Pershad's  evidence  to  explain  it 

The  only  entry  in  the  Gya  book  which  directly  aflfects  the 
case  of  the  younger  minor  is  the  impeached  one  of  the  20th 
Bysack,  already  noticed,  which,  omitting  Ugundh's  name  and  the 
figure  1,  stands  : — 


"Present  on  leaving 
The  next  entry  is— • 

"Subsistence  to  the  people  of 
Munho 


Rs. 
12 


Rs.    a.    p. 


8 


The  first  entry  in  this  reduced  state  is,  as  already  observed,  of 
no  significance.  The  other  entry  is  supposed  to  refer  to  those 
who  came  from  Munho  with  Ugundh.  It  may  be  so,  but  it  would 
scarcely  be  safe  to  draw  that  inference  from  it. 

The  remaining  entries  in  the  rozenamchas  are  those  in  which 
the  names  of  servants,  whom  the  two  Ranees  and  their  witnesses 
deny  were  ever  in  their  service,  appear. 

The  entries  are  not  of  money  paid  to  them,  but  of  money,  food, 
and  other  things  paid  or  carried  by  them  to  others. 

In  this  class  of  entries  the  following  names  appear : — 

Lungri  and  Reori  (the  wives  of  Sowayah),  the  former  twice 
and  the  latter  once,  and  Mungri  and  Imrit  (said  to  have  been 
servants  of  Komul),  the  former  twice  and  the  latter  once. 

(The  names  of  the  other  women  said  to  have  been  servants  of 
the  Ranees,  viz.y  Dulgeria,  Besun,  and  Nunki,  only  appear  in  the 
entries  of  the  26th  Cheyt.) 

18 
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J' ^-  Besides  these,  there  are  entries  of  payments  to  Sowayah  and  to 

v-sw  the  two  witnesses  Dele  and  Julha. 

BuRRA  Lall 
Opendro-  Sowayah's  name  also  appears  in  the  Bhundaree  book,   and    the 

Sahee  Deo     sanies  of  Dele   and   Julha   in  the  servants'  attendance  book. 
The  Court  It  is  to  be  observed  that  the  names  of  some  of  the  Palkote  ser- 

ARDs.     vants  whom  the  respondent's  witnesses  deny  were  with  the  Ranees 

at    Bhowro,    appear   in   entries  similar   to  those   relating   to  the 

Bhowro  women. 

The  gleanings  thus  made  from  the  entries  which  are  not  direct- 
ly impeached,  tend  to  confirm,  so  far  as  they  go,  the  appellant's 
case,  but  fall  very  far  short  of  affording  the  confirmation  it  would 
receive  if  the  entries  rejected  by  the  High  Court  were  found  to  be 
authentic.  Their  Lordships,  therefore,  think  that  it  would  be  more 
satisfactory,  before  coming  to  a  final  decision  on  the  appeal,  that 
the  true  state  of  the  books  should  be  ascertained  by  a  further 
enquiry,  in  which  each  party  should  be  at  liberty  to  adduce  evi- 
dence with  refernce  to  the  composition  and  state  of  the  books,  and 
of  the  entries  in  them,  and  with  reference  to  the  custody  of  the 
books,  and  the  persons  who  could  have  had  access  to  them. 

If  it  should  be  found  that  the  rejected  entries  are  genuine, 
their  value  will  have  to  be  estimated  by  their  Lordships  in  dis- 
posing of  the  case  ;  whilst  if  it  should  appear  that  the  books  have 
been  fraudulently  dealt  with  by  the  agents  of  either  of  the  parties, 
it  may  be  necessary  for  them  to  consider  how  far,  from  the  nature 
and  extent  of  the  falsification  which  may  be  shown  to  exist  in  them, 
the  general  case  of  the  party  whose  agents  may  be  found  to  have 
been  guilty  of  the  fraud  ought  to  be  discredited. 

Their  Lordships  think  that  the  remand  should  be  for  an  enquiry 
and  report  by  the  High  Court  on  the  following  points  : — 

Whether  the  leaf  containing  the  entries  of  the  26th  Cheyt  in  the 
rozenamcha  of  the  1st  Cheyt  to  22nd  Sawun  is  the  original  or  an 
interpolated  leaf,  and  if  the  former,  whether  any,  and  if  any,  which 
of  the  entries  in  it  have  been  added  or  altered  since  it  was  first 
written;  and  by  whom  and  when,  if  such  leaf  is  found  to  have  been 
interpolated,  such  interpolation  was  made,  or,  if  it  is  found  to  be 
the  original  leaf,  but  to  contain  added  or  altered  entries,  by  whom 
and  when  such  additions  and    alterations  were  made. 
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Whether  the  following  entry  in  the  book  produced  from  the 
Court  of  Gya,  under  the  date  of  20th  Bysack  : 

**  Present  on  leaving  to  Agundh  Kowri  ...        Rs.  112  ** 

was  originally  written  as  it  thus  appears,  or  has  been  added  to 
and  altered  in  any  and  what  particulars,  and  if  so,  by  whom  and 
when. 

Whether  the  pages  of  the  original  rozenamcha,  containing  the 
entries  of  the  16th  to  the  20th  Bysack  inclusive,  and  which  pages 
were  found  by  the  Judicial  Commissioner  to  have  been  removed, 
were  designedly  abstracted,  and  if  so,  by  whom  and  when. 

Whether  the  other  entries  material  to  the  issues  in  the  cause 
appearing  in  the  extracts  from  the  books  set  out  in  pages  22  to  24 
(inclusive)  of  the  record,  are  original  and  genuine  entries,  or 
whether  any,  and  which  of  them,  have  been  added  or  altered,  and 
if  so,  by  whom  and  when. 

Whether  any  other  entries  appear  in  the  books  brought  into 
Court  besides  those  set  out  in  the  present  record,  which  are  mate- 
rial to  the  issues  in  the  cause,   and  if  so,  what  entries. 

Their  Lordships  also  desire  that  upon  this  remand  it  should 
be  ascertained  and  found  whether  the  petition  alleged  in  the  afH- 
davit  of  Mr.  Hawes  (filed  on  the  application  for  review)  to  have 
been  presented  in  1862  by  the  late  Maharajah  to  the  Lieutenant- 
Governor  of  Bengal,  praying  that  he  might  be  allowed  to  adopt  a 
son,  was  so  presented,  and  if  so,  that  such  petition,  and  the  reply 
thereto,  if  any,  should  bo  placed  on  the  record. 

They  also  desire  that  it  would  be  enquired  into  and  found 
whether  there  is,  or  is  not,  any  custom  or  practice  in  the  Maha- 
rajah's family  with  respect  to  the  adoption  of  a  son. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  the  above 
effect. 

Cause  remanded. 
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J^^7^  MOHUNT  BAWUN  DAS. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 
WILLIAM  IN  BENGAL. 

Principal  and  AgenU— Suit  for  fecovtfy  of  pfoperfy  purchased  out  of  the 
moneys  raised  upon  the  trust  pfopetfy. 

Where  an  agent  had  purchased  property  by  raising  money  upon  pro- 
perties found  to  belong  to  his  principal,  their  Lordships  keld  that  the  princi- 
pal was  entitled  to  the  properties  so  purchased. 

This  was  an  appeal  from  the  judgment  and  decree  af  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal  The  facts  of  the 
case  appear  sufficiently  from  the  judgment  of  their  Lordships  which 
was  delivered  by 

Sir  Barnes  Peacock: — The  appellant  in  this  case  is  Mun- 
gul  Das,  who  was  defendant  in  a  suit  brought  against  him  by 
Qureeb  Das  as  the  Mohunt  of  the  asthul  of  Jankinuggur,  situ- 
ated in  zilla  Pumeah.  The  suit  was  brought  to  recover  posses- 
sion of  11  parcels  of  land,  which  are  specifically  described  in  the 
schedule  to  the  plaint.  A  considerable  portion  of  those  lands 
being  in  the  district  of  Bhaugulpore,  and  a  portion  of  them  in 
zilla  Pumeah,  under  an  order  of  the  High  Court  the  suit  was  tried 
by  the  Subordinate  Judge  of  Bhaugulpore.  He  dismissed  the 
suit  except  as  to  No.  6.  The  case  was  appealed  to  the  High 
Court,  and  that  Court  reversed  the  decision  of  the  District  Judge 
and  gave  the  plaintiff  a  decree  for  the  possession  of  all  the  pro- 
perty claimed  except  Nos.  5  and  6.  Lots  5  and  6  are  therefore 
altogether  out  of  the  question  in  this  appeal.  The  lots  with  which 
their  Lordships  have  to  deal  are  the  other  nine.  The  defendant 
claims  lots  1,  2,  and  4  under  a  deed  of  sale  from  Balgobind,  who 
was  the  former  Mohunt  of  the  Asthul.  The  deed  which  was 
put  in  evidence  is  dated  15th  August,  1860,  and  purports  to  be 
a  conveyance  of  the  property  to  the  defendant  in  consideration 
of  the  payment  of  Rs.  8,000.  The  Judge  of  the  Lower  Court  has, 
in  his  judgment,  shown  the  succession  of  the  different  Mohunts 

^Present:  — Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P,  Collier. 
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of  the  Asthul  Luchman  Das,  Bhugwan  Das,  Girdhary  Das,  Joy- 
rain  Das,  and  Balgobiud  Das.  Joyram  Das  died  in  1058,  but 
before  his  death  he  executed  to  the  defendant  a  mooktarnamah 
on  the  ISth  November  1854.  That  document  will  be  found  at 
page  62  of  the  record.  He  thereby  appointed  the  defendant 
mooktar  and  karpurdaz,  and  declared  as  follows  ;  "  The  aforesaid 
uiooktar  and  karpurdaz  shall  on  my  behalf  attend  the  aforesaid 
courts,  and  shall  look  after  the  cases  pending  in  those  courts  ;  he 
shall  give  vakalatnamas  in  my  behalf  by  his  own  pen  to,  and 
appoint,  pleaders  of  the  Civil  Courts  in  any  case  whatever  ;  he 
shall  apply  for  taking  out  the  jagliir  money ;  he  shall  on  giving 
receipt  signed  by  him  on  my  behalf,  take  out  money ;  he 
shall  deposit  money  on  account  of  the  debt  of  others  ;  he  shall 
get  the  collection  papers  explained  to  him  by  the  patwari ;  he 
shall  (settle)  the  estates  lying  in  the  mofussil  appertaining  to 
the  "Asthul."  Subsequently,  on  the  5th  of  Sawun  1265,  Joyram 
executed  another  deed,  by  which  he  appointed  Balgobind  Das 
proprietor  of  the  guddi.  At  page  23  he  says  : — "I  have  of  my 
own  free  will  and  accord  appointed  during  my  lifetime  my  chela 
Balgobind  Das,  as  the  proprietor  of  the  guddi,  and  have  made 
him  the  guddinushin  mohunt  of  the  two  aforementioned  Asthuls 
(of  which  one  was  the  Asthul  of  Jankinuggur)  associating 
Mungul  Das  with  him  as  the  karpurdaz.  I  have  made  him 
proprietor  of  the  estates  appertaining  to  the  aforesaid  Asthuls. 
It  is  requisite  that  the  aforesaid  chela  should  act  according 
to  the  advice  of  the  karpurdaz.  He  should  only  take  his 
seat  on  the  guddi,  and  perform  the  service  and  poojah  of 
Sri  Janki  BuUabhji  Thakoorji  (above-mentioned  idol).  The 
karpurdaz  will  have  the  power  and  authority  over  the  affairs 
and  law  suits  of  both  sudder  and  mofussil.  Should  he  execute 
any  deed  or  document,  pottah  or  kubulyut,  &c.,  without  the 
signature  of  the  karpurdaz,  it  will  be  held  null  and  void.  Should 
he  not  act  according  to  the  advice  of  the  karpurdaz,  he  will  be  re- 
moved from  the  guddi."  It  was  proved  in  evidence  that  the  defen- 
dant, as  karpurdaz  and  mooktar,  was  employed  in  the  collection  of 
the  rents  of  the  estates  belonging  to  the  Asthul.  The  deed  of  the 
15th  August  1860  is  attested  by  several  witnesses,  but  none  of 
them  were  called  to  prove  the  execution  by  Balgobind  Das.    Other 
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deeds  have  been  put  in  evidence  ;  as  to  some  of  them  it  is  ex- 
pressly stated  that  they  are  signed  with  the  pen  of  Balgobind 
Das,  but  the  deed  of  the  15th  August  I860  has  merely  got  the 
name  of  Balgobind  Das  attached  to  it  without  any  express  state- 
ment that  it  was  signed  by  his  pen.  Another  document  was  put 
in  evidence,  and  it  appears  that,  when  it  was  presented  for  regis- 
tration, the  parties  who  presented  it  attested  not  only  the  execu- 
tion of  it,  but  also  the  receipt  for  the  consideration- money  (see 
page  64).  With  regard  to  the  deed  of  August  1860,  however, 
although  it  was  presented  for  registration  by  the  agents  of  both 
parties,  neither  of  them  took  upon  themselves  to  verify  that  the 
8,000  Rupees  stated  as  the  consideration  were  actually  paid.  The 
mooktar  of  Balgobind  merely  stated  that  his  client  had  signed, 
sealed,  and  executed  the  deed  of  sale.  Roop  Lai  Das,  the  patwari 
of  Jankinuggur,  says  :  "Mungul  Das  was  the  karpurdaz  from  the 
time  of  Mohunt  Joyram  Das  up  to  1277  Fasli.  Mohunt  Joyrara 
Das  died  in  1265  Fasli.  Mungul  Das  had  the  charge  of  the 
collection  of  rents,  and  the  tahvil.  Kantahi,  Pathurghat,  &c., 
(describing  lots  1,  2,  and  4),  were,  through  the  fear  of  execution 
of  decree  of  the  Court  of  Wards,  fictitiously  sold  to  Mungul  Das. 
I  am  the  patwari  of  Jankinuggur ;  for  this  reason  I  am  acquainted 
with  these  facts.  The  seal  was  kept  in  the  charge  of  Mungul 
Das.  The  aforesaid  deed  of  sale  was  signed  by  himself  and 
sealed  by  Mungul  Das.  The  towji  (money)  of  1277  F.  of  all 
the  disputed  estates  came  to  the  Asthul  of  Jankinuggur."  Then  as 
to  No.  4,  in  another  part  of  his  evidence,  he  says  :  *•  The  deed  of 
sale  of  Pathurghat,  Ac,  was  drawn  up  by  Koonji  Lai,  the  mooktar 
of  Purneah.  It  was  signed  by  Mungul  Das  on  behalf  of  Mohunt 
Balgobind  Das.  He  also  affixed  the  seal.  Balgobind  was  not 
present  in  the  assembly  where  the  sale  was  made,  and  the 
kobala  was  drawn  up.  I  do  not  know  whether  the  fact  was 
known  to  Balgobind  Das  or  not.  This  sale  was  fictitiously  drawn 
up  to  evade  the  decrees  of  the  creditors.*'  So,  according  to  this 
evidence,  the  deed  was  merely  a  fictitious  one  drawn  up  by 
Mungul  Das,  the  defendant,  and  sealed  by  him  with  the  seal  of 
Balgobind  merely  to  protect  the  estates  from  execution-creditors, 
and  no  consideration  money  appears  to  have  been  paid  for  the 
conveyance.     At   page    161,  Prem   Das  confirms   that  evidence. 
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He  says,  "At  the  time  of  Balgobind  Das  a  deed  of  sale  was  exe- 
cuted in  the  Dame  of  Mungul  Das  in  respect  of  Mauzah  Kantahi 
Kankar,  Bishenpore,  and  Pathurghat.  The  deed  of  sale  was 
executed  in  1277  F.  This  took  place  about  12  years  ago.  This 
deed  of  sale  was  fictitiously  drawn  up  without  payment  of  any 
consideration  on  account  of  the  execution  suit  of  Mr,  Palmer  and 
the  Courts  of  Wards  in  charge  of  the  Darbhanga  estate.  Another 
deed  of  sale  of  Dhurumpore  was  fictitiously  drawn  up  in  my  name. 
The  sum  of  Rs.  20,000  was  specified  as  consideration  in  my 
deed  of  sale.  Mungul  Das  used  to  get  food,  and  he  had  full 
authority/*  The  Subordinate  Judge  in  delivering  his  judgment 
with  reference  to  this  deed  says,  that  from  the  date  of  the  kobala, 
that  is  1860,  it  does  not  appear  to  him  to  be  in  any  way  connected 
with  the  management  of  the  Mohunt.  By  that  observation  their 
Lordships  understand  him  to  mean  that  the  deed  of  sale  being 
in  1860,  the  defendant  was  not  then  acting  in  the  management 
of  the  estate.  The  defendant  in  his  evidence  at  page  167  says, 
"By  virtue  of  the  aforesaid  moaktarnama" — that  is,  speaking  of 
the  muktarnama  signed  by  Joyram  Das — **  I  remained  mooktar 
during  the  lifetime  of  Joyram  Das,  After  him  in  the  time  of  Bal- 
gobind Das  for  two  years."  If  the  defendant  were  mooktar  for 
only  two  years  in  the  time  of  Balgobind,  the  latter  having  been 
appointed  in  ISSl-,  he  would  have  ceased  to  be  mooktar  in  1856, 
and  there  would  have  been  no  connection  between  the  deed 
and  the  management.  But  it  appears  clearly  from  the  peti- 
tion which  Mungul  Das,  the  defendant,  put  in  when  he  claimed 
to  be  the  Mohunt,  that  he  continued  in  the  management  of  the 
estates  down  to  a  period  subsequent  to  the  death  of  Balgobind, 
which  did  not  take  place  till  1868  or  1869. 

Looking  at  the  whole  of  the  evidence  with  regard  to  the 
above  mentioned  three  parcels  of  land,  their  Lordships  have  come 
to  the  conclusion  that  the  High  Court  correctly  decided  that  the 
property  was  not  honafide  coveyed  to  the  defendant,  for  his  own 
use,  but  that  it  was  a  mere  pretended  sale  to  protect  it  from 
creditors. 
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The  next  portion  of  land  is  No.  3, — that   is  Mouzah  Pooraini 
Kalian,   5  annas   4  pies,  out  of  the  entire  16  annas  of  Mouzah 


114  PRIVY  COUNCIL 

J.  C.  Purneah.     That  estate  did   not  originally  belong  to  the   Asthul. 

'^77  It  was   purchased  in  execution  of  a  decree.     The    certificate  of 

MuNGUL       execution  is  dated  24th  December  186G.     It  appears   that,  upon 
^^  the  execution  of  a  decree  passed  by  the    Principal  Sudder  Aroeen 

MoHUNT       of  Purneah  against  Rajah  Nean  Singh  and  others,  the  interest    of 

Rajah  Nean  Singh,  the  judgment-debtor,  was   sold  for  Rs.  12,200 

to  the  defendant.  The  evidence  is  that  the  defendant  bor- 
rowed the  money  for  the  purchase  of  the  estate  from  Mohesh  Lai, 
a  banker.  The  evidence  upon  that  point  is  the  evidence 
of  Baijnath  Sahai.  It  is  at  page  170  of  the  record.  He  says 
that  he  was  Gomashta  of  Mohesh  Lai.  "  I  knew  Mungul 
Das.  He  has  transactions  with  our  firm.  When  Mungul  Das 
purchased  the  right  and  share  of  Rajah  Ram  Singh  of  Pooraini, 
then,  according  to  my  account,  on  one  occasion  Rs.  3,050  were 
paid  as  earnest  money  through  Komla  Pershad,  the  mooktar  in  the 
Civil  Court,  and  on  another  occasion  Rs.  9,150,  the  balance  of 
the  purchase  money  from  our  firm.  Out  of  the  above  amount 
Mungul  Das  sent  me  notes  of  Rupees  4,000.  This  item  is  also 
entered  in  my  account  book.  The  revenue  of  Pooraini,  Bishenpore, 
Kantahi,  and  Kanhur  is  paid  on  behalf  of  Mungul  Das  through 
our  firm."  At  page  169  Komla  Pershad,  by  profession  a  mooktar, 
says,  "On  the  day  I  purchased  it  at  auction  I  brought  the  earnest 
money  of  it  from  the  firm  of  Mohesh  Lai,  the  banker,  and  paid  it 
into  court.  Afterwards  Mungul  Das  gave  me,  at  Purneah,  notes 
of  Rs.  4,000  and  one  letter  of  permission  on  the  firm  of  Mohesh 
Lai.  I  made  over  all  those  notes  to  Mohesh  Lai,  and  took  the 
balance  of  the  purchase  money  from  the  aforesaid  firm  and  paid 
it  in  the  court."  At  page  163  Roop  Lai  Das  says  that  the  estate 
was  purchased  benamee.  He  says,  "Mouzah  Pooraini  was  purchased 
on  account  of  the  Asthul  of  Jankinuggur,  but  in  the  fictitious 
name  of  Mun;;ul  Das." 

Their  Lordships  are  not  disposed  to  act  upon  that  evidence 
alone.  They  think  it  is  established  that  the  estate  was  purchased 
with  money  borrowed  by  Mungul  Das.  The  estates  of  the  Asthul 
were  not  charged  as  security  for  the  money  which  was  apparently 
borrowed  solely  upon  the  personal  security  of  Mungul  Das,  and 
there  is  no  sufficient  evidence  to  prove  that  the  money  paid  for 
the    purchase   of  Lot   3   was   the    money   of  the   Asthul.     The 
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defendant  is,  therefore,  entitled  to  succeed  as  regards  that  parcel  of 
property.  Even  if  the  property  had  been  purchased  by  Mungul 
Das  benamee,  under  an  agreement  with  the  Mohunt  that  it  should 
be  purchased  by  him  benamee  for  the  Mohunt,  it  would  be  a 
question  whether  Section  260  of  Act  VIII  of  1859  would  not 
prevent  the  plaintiff  from  suing  to  recover  it. 

That  disposes  of  Nos.  1 ,  2,  3,  and  4 ;  Nos.  5  and  6  are  already 
disposed  of,  and  we  now  come  to  consider  No.  7.  No.  7  is  a  mere 
claim  to  25  bighas  with  an  annual  receipt  of  12  annas  and  8  pies. 
It  was  purchased  as  parcel  of  a  lot  containing  611  bighas  by 
Mungul  Das,  Luchman  Das,  and  Prem  Das;  but  they  were 
gossains  at  the  time  and  inhabitants  of  the  Asthul,  and  consequent- 
ly, as  stated  by  the  High  Court,  are  not  persons  likely  to  have  had 
money  with  which  to  purchase  property.  It  was  purchased  on  the 
28th  March  1854,  and  subsequently,  on  the  1st  April  1860,  Prem 
Das  and  Lacbman  Das  transferred  their  supposed  interest,  that 
is,  two-thirds  of  the  estate,  to  the  defendant,  Mungul  Das.  Their 
Lordships  are  of  opinion,  looking  at  the  evidence  in  the  case,  that 
this  estate  was  purchased  by  Mungul  Das  with  the  money  of, 
and  for  the  benefit  of,  the  Asthul  ;  and  consequently  that  the 
plaintiff  is  entitled  to  succeed  as  to  that  parcel. 

The  only  remaining  parcels  are  Nos.  S,  9,  10  and  11.  Those 
parcels  were  the  property  of  the  Asthul,  but  were  seized  in  exe- 
cution under  a  decree  which  Mr.  Palmer  had  obtained  against  the 
Mohunt.  They  were  sold  on  the  8th  Assin  1276,  corresponding 
with  the  21st  June  1869,  for  the  sum  of  Rupees  6,84.9,  and  pur- 
chased by  the  defendant  Mungul  Das  with  money  which  he  had 
borrowed  from  Luchmi  Narain.  The  bond  given  on  the  occasion 
of  that  loan  is  at  page  103,  and  is  as  follows  : — "  I  (Mungul  Das) 
have  borrowed  the  sum  of  Rupees  9,000  in  cash  from  Sri  Babu 
Lachmi  Narain  inhabitant  and  proprietor  of  Mouzah  Mansoorgunge, 
Pergunnah  Kahalgaon,  on  interest  at  the  rate  of  Rs.  1-8  annas  per 
cent,  per  mensem.  I  do  hereby  declare  and  give  in  writing  that  I 
shall  pay  the  principal  with  interest  at  once  in  the  month  of 
Aughran  of  the  year  1278,  that  so  long  as  the  aforesaid  amount, 
principal  with  interest,  is  not  paid,  I  have  mortgaged  the  one- 
third  share,  that  is,  5  annas,  6  gundas,  2   kowris,  1  kanis  out   of 
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J.  C.  the  whole  16  annas  of  Mouzah  Pooraini    Kalian/*     The  descrip- 

*^77  tion  is  that   of  No.  3,  which  is  now,  according  to  their  Lordships' 

MuNGUL       decision,  the  property   of  Mungul  Das  himself.     Then  it  describ- 
Das 
V,  es  the  other  parcels  of  land  1,  2,  and  4.     The  effect,   therefore,  of 

BivvnjNDAs     ^^  transaction  was    that    he   obtained   Rs.    9,000    in   cash    from 

Luchmi  Narain  upon  a  mortgage  of  four  parcels  of  land,  of  which 

three,  xiz.,  Nos.  1,  2,  and  4,  belonged  to  the  Asthul.  Mungul 
Das  in  his  evidence  at  page  168,  line  12,  says,  "The  right  and 
interest  of  Balgobind  Das  in  Santnuggur  &c.,  were  sold  in  exe- 
cution of  the  decree  of  Mr.  Palmer.  I  purchased  them  for 
5,000  and  odd  rupees.  This  took  place  about  five  years  ago. 
I  have  been  in  possession  since  that  time.  I  borrowed  the  sum 
of  Rupees  0,000  from  the  firm  of  Baboo  Luchmi  Narain  and 
paid  the  purchase-money  and  the  amounts  due  to  other  credi- 
tors.*' Therefore,  according  to  his  own  evidence,  he  purchased 
that  estate  at  the  auction  with  money  which  he  had  obtained 
from  Luchmi  Narain  upon  the  mortgage,  amongst  other  property, 
of  the  three  parcels,  Nos.  1,  2,  and  4,  which  according  to  their 
Lordships'  decision  belonged  to  the  Asthul.  There  is  no  evidence 
to  show  that  the  lots  were  purchased  henamee ;  but  Mungul  Das 
treating  as  his  own  property  lots  Nos.  1,  2,  and  4,  which  have 
been  now  decided  to  belong  to  the  Asthul,  mortgaged  them, 
raised  a  sum  of  money  upun  them,  bought  these  lots  8,  and  9, 
10,  and  11  in  his  own  name,  and  appropriated  according 
to  his  evidence  the  rents  of  those  estates  to  his  own  use, 
and  never  handed  over  the  property  to  the  Asthul.  It,  therefore, 
appears  that  he,  being  a  trustee,  raised  moneys  upon  the  estates 
of  his  cesluiqui  trusts,  and  with  that  money  bought  Nos.  8, 
9,  10  and  11.  Under  those  circumstances,  their  Lordships  think 
that  the  plaintills  are  entitled  to  the  lots  so  purchased.  The 
Gomostah  in  his  evidence  states  that  the  debt  to  Lachmi  Narain 
was  paid  ofif.  That,  however,  is  not  very  important,  for  the  lands 
which  had  been  mortgaged  to  Lachmi  Narain  were,  by  a  bond 
dated  12th  May  1872  (page  136)  mortgaged  to  Mohesh  Lai  as  secu- 
rity for  Rupees  20,1)00  which  were  borrowed  for  the  purpose  of, 
amongst  other  things,  paying  off  the  loan  given  to  Luchmi  Narain 
(see  p9ge  170).  That  being  so,  the  case  is,  in  effect,  the  same  as  if 
Lachmi  Narain  had  not  been  paid  off ;  and  their  Lordships  think 
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that  Mungul  Das,  having  the  charge  of  the  estates  and  having 
pledged  them  in  this  way  to  Mohesh  Lai,  the  plaintiffs  are  entitled 
to  recover  Nos.  8,  9,  10,  and  11,  which  were  purchased  out  of  the 
proceeds  of  the   money  so  borrowed  on  the  security  of  the  estates. 

Their  Lordships  have  no  distinct  evidence  as  to  the  state  of 
accounts  between  Mungul  Das  and  the  Asthul.  It  appears  that  he 
was  in  the  habit  of  collecting  their  rents ;  that  he  had  the  appoint- 
ment of  mooktars  ;  and  that  the  Mobunt  was  to  act  under  his  direc- 
tions. It  appears  that  he  has  collected  the  rents,  and  has  also,  accord- 
ing to  his  own  evidence,  been  in  receipt  of  the  rents  of  Nos.  ],  2,  and 
4  from  the  time  when  they  were  so  purchased.  If  Mungul  Das,  who 
has  not  only  pledged  the  estates  of  the  Asthul  Nos.  1,  2,  and  4  to 
Mohesh  Lai  as  the  security  for  the  Rupees  20,000,  but  has  render- 
ed himself  personally  liable  for  the  amount,  pay  otf  the  debt  and 
get  the  estates  released  from  it,  then  on  the  settlement  of  his 
accounts  he  ought  to  be  entitled  to  charge  as  against  the  estate 
the  5,849  Rupees  borrowed.  So  if  the  Mohunt  claim  from  him 
the  mesne  profits  of  Nos.  1,  2,  and  4,  he  ought,  if  he  pay  off  the 
Rupees  20,000  and  get  Nos.  1,  2,  and  4  released  from  the  mort- 
gage, to  be  entitled  as  against  the  Mohunt  to  set  off  the  5,849 
Rupees  against  the  mesne  profits.  If,  on  the  other  hand^  Mohesh 
Lai  be  paid  by  the  Mohunt,  or  by  the  sale  of  Nos.  1,  2,  and  4  under 
the  mortgage,  Muugul  Das  would  have  no  claim  as  against  the 
Mohunt  in  respect  of  the  Rupees  5,840. 

Looking  then  at  the  whole  evidence,  their  Lordships  are  of 
opinion  that  the  plaintiffs  are  entitled  to  recover  Nos.  1,  2,  and 
4,  and  Nos.  7,  8,  9,  10,  and  11,  and  that  the  defendant  is  entitled 
to  a  decree  in  respect  of  No.  S.  Their  Lordsliips  will  therefore 
humbly  advise  Her  Majesty  that  the  judgment  of  the  High  Court 
be  affirmed,  except  so  far  as  it  relates  to  No.  3,  and  reversed  as  to 
that,  and  that  it  be  declared  that  in  case  the  defendant  pay  off 
the  debt  due  to  Mohesh  Lai  under  the  bond  of  the  12th  May 
1872;  and  obtain  a  release  of  Nos.  1,  2,  and  4  from  the  charge 
created  thereby,  he  will  be  entitled  to  take  credit  in  account  for 
the  sum  of  Rs.  5,849  abovementioned.  The  appellant  having 
succeeded  in  his  appeal  only  as  regards  a  small  portion,  No.  3,  the 
Government  revenue  of  which  is  only  44  Rupees  7  annas,  and 
the  value    of  the   estate    Us.  440,   as   against    something    like 
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Rs.  19,00<),  their  Lordships  consider  that  there  should   be  no  cost* 
of  this  appeal  on  either  side. 

Decree  modi/ied. 


BRIJ  INDAR  BAHADUR  SINGH 

versus 
RANEE  JAN KIKOER. 

LAL  SHUNKER  BUKSH 

versu'i 

RANEE  JAN  K I  KOER. 

ON  APPEAL  FROM  THE  COURT  OF  THE  COMMISSIONER  OF 

LUCKNOW. 

LAL  SEETLA  BUX 

versuii 
RANEE  JAN  KI  KOER. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OUDH. 

Lord  Canning's  Proclamation — Sunnud, —  Construction  of— Ad  No.    1    of  1869, 
{  3,22. — Succession — Mitakshara  law. 

The  property  inherited  by  a  Hindu  Widow  having  been  confiscated  by  the 
Government  under  Lord  Canning'8  proclamation  of  1858,  Held  that  her  in- 
terest as  widow  and  that  of  the  reversionary  heirs  were  absolutely  destroyed 
and  put  an  end  to  by  that  confiscation  and  in  re-disposing  of  that  right  by  a 
sunnud,  the  Government  granted  to  her  and  her  heirs  male,  according  to  the 
law  of  primogeniture,  the  full  proprietary  right  and  title  to  the  estate.  Fur- 
ther any  doubt  to  such  title,  was  removed  by  the  provision  of  section  3,  Act 
No.  1  of  1869  according  to  which,  the  said  lady  must  be  deemed  to  have 
acquired  by  the  sunnud  a  permanent  heritable  and  transferable  right  in  the 
estate  in  dispute- 
As  regards  the  succession,  their  Lordships  were  of  opinion  that  the  li- 
mitation in  the  sunnud  was  wholly  superseded  by  Act  No.  i  of  1869,  and 
that  the  rights  of  the  parties  claiming  by  descent  must  be  governed  by  the 
provisions  of  Sec.  22  of  that  Act,  and  consequently  under  cl.  11  of  that  section 
and  according  to  the  Mitakshara  law,  the  estate  descended  as  her  separate 
property  to  her  daughter. 

Mussammat  Thakoor  Deyhee  versus  Rai  Baluk  Ramf  referred  to. 

These  three  appeals  were  argued  together.     The  first  two  were 
from  the  judgments  and  decrees  of  the  Court  of  the  Commissioner 
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Liickuow  and  the  other  was  from  the  judgment  and  decree  of  the 
Court  of  the  Judicial  Commissioner  of  Oudh.  The  facts  of  the 
cases  are  sufBciently  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Barnes  Peacock  : — These  three  appeals  were  argued 
together.  In  each  of  them  the  appellant  was  plaintiff  in  a  se- 
parate suit  instituted  by  him  against  the  respondent  in  the  Court 
of  the  Deputy  Commissioner  of  Pertabghur,  to  recover  possession 
of  Talooka  Pawansi,  in  Pergunnah  Dingwas,  in  the  province  of 
Oudh.  In  each  case  the  plaintiff  claimed  to  have  become  entitled 
to  the  talooka,  by  right  of  inheritance,  upon  the  death  of  Thakoorain 
Kablas  Koer,  the  mother  of  the  defendant. 

The  property  in  dispute  was  formerly  part  of  the  estate  of  Rai 
Chein  Singh,  the  great-grandfather  of  Mypal  Singh.  Mypal  Singh 
held  it  und^r  the  Native  Government  down  to  the  time  of  his 
death,  in  126)  Fuslee,  corresponding  with  the  year  1852-53. 

Upon  his  death  he  left  two  widows ;  the  first  married  was 
Mussamat  Subhao  Koer,  and  the  second  the  above-mentioned 
Thakoorain  Kablas  Koer.  By  his  first  wife,  Subhao  Koer,  he  had 
two  daughters,  of  whom  the  elder,  Jaganath  Koer,  was  the 
mother  of  the  appellant,  Brij  Indar  Bahadur  Singh.  The  other 
died  without  issue.  By  his  second  wife,  Thakoorain  Kablas  Koer, 
he  had  one  daughter,  Ranee  Janki  Koer,  who  married  Rai  Bajai 
Bahadur  Singh,  and  is  the  defendant  in  the  suits,  and  the  respon- 
dent in  each  of  the  three  appeals. 

At  the  time  of  the  annexation  of  Oudh  the  estate  was  in  the 
possession  of  the  aforesaid  Kablas  Koer,  to  whom  it  had  des- 
cended as  the  surviving  widow  of  her  deceased  husband,  Mypal 
Singh. 

In  1058  the  estate  was  confiscated  by  the  British  Government 
by  virtue  of  Lord  Canning's  Proclamation  of  the  15th  March  in 
that  year. 

The  summary  settlement  for  1858-59  was  made  with  Kablas 
Koer.  In  the  kuboolyat  dated  20th  April  1858,  executed  on  her 
behalf  on  that  occasion,  she  was  described  as  the  widow  of  Lall 
Mypal  Singh,  and  it  appears  from  an  administration  paper  put  in 
evidence  in  Brij  Indar's  Case  (Record,  page  8),  that  Kablas  Koer 
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admitted  that  ia  virtue  of  the  ancestral  right  of  her  husband  the 
regular  settlement  had  been  made  with  her. 

^ahadufT  -^  sunnud  was  afterwards  granted  to  her   by  Government,  by 

Singh        which  the  full  proprietary  right,  title,  and  possession  of  the  estate 

RaneeJanki  was  conferred  upon  her  and  her  heirs  for  ever,  subject  to  certain 
conditions  which  are  not  material  with  reference  to  the  present 
case.  It  was  also  declared  to  be  another  condition  of  the  grant 
that  in  the  event  of  her  dying  intestate,  or  of  any  of  her  successors 
dying  intestate,  the  estate  should  descend  to  the  nearest  male 
heir  according  to  the  rule  of  primogeniture,  but  that  she  and  all  her 
successors  should  have  full  power  to  alienate  the  estate,  either 
in  whole  or  in  part,  by  sale,  mortgage,  gift,  bequest,  or  adoption, 
to  whomsoever  she  should  please.  It  was  also  furthur  declared 
that  as  long  as  the  obligations  imposed  by  the  grant  should  be 
observed  by  her  and  her  heirs  in  good  faith,  so  long  would  the 
British  Government  maintain  her  and  her  heirs  as  proprietor  of 
the  estate. 

It  is  extraordinary  that  this  sunnud  is  without  date,  at  least 
it  80  appears  in  the  copy  put  in  evidence  in  each  of  the  three  suite ; 
but  it  must  have  been  subsequent  to  the  date  of  the  letter  from 
Major  Mac  Andrew,  the  Deputy  Commissioner,  of  the  4  th  Feb- 
ruary I06I  (Record  Seetla  Bux's  case,  page  4),  for  he  there 
states  that  if  Kablas  would  file  a  deed  of  will  in  the  terms  of  the 
proposal  therein  contained,  she  would  receive  a  sunnud  for  the 
estate  from  Government.  It  must  also  have  been  after  the  date 
of  her  petition  in  answer,  dated  15th  March  1861,  in  which  she 
asks  to  have  a  sunnud  for  life  granted  to  her.  It  is  exceedingly  in* 
convenient,  but  it  often  happens  in  records  sent  up  from  the  Courts 
in  Oudh,  that  documents  are  without  dates.  Their  Lordships 
mention  this  that  the  attention  of  the  Judicial  Commissioner  may 
be  drawn  to  the  subject. 

The  letter  from  Colonel  MacAndrew,  to  which  reference  has 
just  been  made,  and  the  petition  of  Kablas  in  answer  to  it,  were 
relied  upon  in  the  argument  on  the  part  of  the  appellants,  in  order 
to  show  that  under  the  grant  to  her  and  her  heirs,  the  heirs  of  her 
husband  must  have  been  intended.  They  appear,  however,  to 
their    Lordships   strongly   to  support  the   view  that  the  grant  to 
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Kablas  and  her  heirs  was  not  made  through  inadvertence,  and  that  J-^^- 

her  heirs  were  intended.  „     '-r-' 

Brij  Indar 

In  the  letter  Colonel  MacAndrew  says,  *'  Among  the  Thakoors      ^^s,^^h^ 
of  Dingwas    there   is   no   one   next  of  kin  to  the  husband  of  the  v, 

Thakoorain  who  may  be  declared  as  heir,  and  according  to  the  Cir-  janki  Koer. 
cular  Orders  she  has  power,  after  the  receipt  of  the  sunnud,  to  alie- 
nate  her  estate  by  will  to  any  one. "  He  gives  reasons  why  she 
should  make  a  will  in  favour  of  Seetla,  and  concludes  by  saying, 
"  If  you  file  a  deed  of  will  in  terms  of  the  above  proposal,  you  will 
receive  a  sunnud  for  the  estate  from  the  Government  "  (Record, 
p.  4.)  In  her  petition  in  answer,  after  pointing  out  her  objection 
to  execute  a  will  in  favour  of  Seetla  Bux,  she  concludes,  *'  I  myself 
am  at  a  look-out,  and  as  soon  as  I  get  a  person  of  high  family,  good 
character,  and  condescending  manners,  such  as  will  answer  my 
choice,  I  will  let  your  honor  know.  Meanwhile,  it  will  be  an  act 
of  grace  on  your  part  to  confer  a  sunnud  on  me  for  life.  On  no 
account  am  I  willing  to  adopt  Seetla  Bux  and  Shunker  Buksh.  I 
therefore  pray  that,  on  receipt  of  the  report  from  Pertabghur  dis- 
trict, my  objection  herein  laid  down  may  be  fully  taken  into  con- 
sideration. " 

The  Government  after  this,  and  after  having  had  time  for  con- 
sidering the  expediency  of  granting  to  Seetla  Bux  the  succession  to 
the  estate  upon  the  death  of  Kablas,  conferred  the  estate  upon 
her  and  her  heirs  male,  according  to  the  law  of  primogeniture, 
without  even  mentioning  the  status  of  Kablas  as  a  widow,  either 
in  the  operative  words  or  in  describing  her.  If,  therefore,  the 
letter  and  petition  could  properly  be  taken  into  consideration  in 
construing  the  Sunnud,  with  a  view  to  ascertain  the  intentions  of 
Government,  they  would  operate  more  against  than  in  favor  of  the 
claims  of  Seetla  and  Shunker. 

Upon  the  death  of  Kablas,  in  August  1872,  the  appellant,  Biij 
Indar,  claimed  to  inherit  as  the  son  of  Jaganath  Koer,  the  daugh- 
ter of  Subhao,  the  first  wife  of  Mypal,  and  the  rival  wife  of 
Kablas. 

lial  Shunker  Buksh  and  Lai  Seetla  Bux  each  claimed  as  a 
distant  collateral  relative  of  Mypal,  the  deceased  husband  of 
Kablas.     Each  was  a  son  of  Ragnath   Singh,   who   was   a  great 
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J-^C  grandson  in  the  male  line  of  Rai  Chein  Singh,  who  was  the   great 

LZ!  grandfather  of  Mypal  Singh. 
Brij  Indar  -,      , 

Bahadur  beetla  was   the  son  of  the  first  wife  of  Ragnath,  and  Shunker, 

^^^"         who  was  born  before  Seetla,  was  the  son  of  the  second  wife.     Each 
^^^KoER '^^^^    claimed  to  be  male  heir  according  to  the  law  of  primogeniture. 

The  Deputy  Commissioner  dismissed  the  suit  of  Brij  Indar, 
and  also  that  of  Shunker  Buksh,  and  his  decrees  in  those  suits 
were  affirmed  by  the  Commissioner.  There  was,  therefore,  no 
appeal  to  the  Judicial  Commissioner  in  either  of  those  cases,  and 
in  each  of  them  the  appeal  to  Her  Majesty  in  Council  is  from  the 
judgment  of  the  Commissioner.  In  the  case  of  Seetla  Bux,  the 
Deputy  Commissioner  decreed  for  the  plaintiff.  The  Commissioner, 
upon  appeal,  reversed  that  decree,  and  decreed  the  talooka  to  the 
defendant,  Janki  Koer,  and  upon  appeal  to  the  Judicial  Com- 
missioner, he  affirmed  the  decree  of  the  Commissioner.  The 
appeal  of  Seetla  Bux  to  Her  Majesty  in  Council  is,  therefore,  from 
the  decree  of  the  Judicial  Commissioner. 

Tlie  case  is  an  important  one,  and  was  very  ably  argued  on 
behalf  of  each  of  the  parties,  and  their  Lordships  have  very  carefully 
considered  all  the  arguments  which  were  urged,  and  the  authorities 
which  were  cited  in  support  of  the  claims  of  the  several  appellants. 

The  first  question  to  be  considered  is  whether  the  estate,  in  the 
event  of  the  intestacy  of  Kablas,  descended  to  her  heirs  or  to  the 
heirs  of  her  husband.  Upon  this  point  their  Lordships  entertain 
no  doubt. 

They  consider  that  the  sunnud  conferred,  and  was  intended  to 
confer,  a  full  proprietary  and  transferable  right  in  the  estate  upon 
Kablas  and  her  male  heirs  according  to  the  law  of  primogeniture, 
and  not  merely  to  confer  upon  her  an  estate  for  life,  with  full 
power  of  alienation,  and  with  remainder  to  the  male  heirs  of  her 
husband,  in  the  event  of  her  dying  intestate  without  having 
alienated  it  in  her  lifetime. 

If  the  interest  which  Kablas,  as  the  widow  of  her  deceased  hus- 
band, originally  took  in  the  property  had  remained  unaltered,  she 
would  have  had  no  power  of  alienation  either  in  her  lifetime  or  by 
will.     The  estate   would  have  descended  to  the  heirs  of  her  hus- 
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band,  and   not  to  her  heirs;  but  her  interest  as  widow  and  that  of  J-  C. 

the  reversionary  heirs  were  absolutely  destroyed  and   put  an  end  ^^77 

to  by   the  confiscation    under   Lord   Canning's   Proclamation,  by  Brij  Indar 

which  it  was  declared  that  "  the  whole  proprietary  right  in  the    soil  Singh 

is  confiscated  to  the  British  Qovernment,  which  will  dispose  of  that  -Ra^ee 

right  in  such  manner  as  to  it  may  seem  fitting."     In   disposing  of  Janki  Koer, 
that  right  by  the  sunnud,  the  Government  granted  to  Kabias  and 
her  heirs  male,  according  to  the  law  of  primogeniture,  the  full  pro- 
prietary right  and  title  to  the  estate. 

The  title,  however,  does  not  depend  entirely  upon  the  sunnud, 
for  in  1869,  Act  No,  I  of  that  year  was  passed  to  prevent.,  as  appears 
from  the  preamble,  doubts  as  to  the  nature  of  rights  of  certain  ta- 
lookdars  and  others  in  the  estates  which  had  been  conferred  upon 
them  by  the  British  Qovernment,  and  as  to  the  course  of  succes- 
sion thereto. 

By  s.  2  the  word  '*  talookdar"  was  defined,  and  it  was  declared 
to  mean  "any  person"  whose  name  is  entered  in  the  first  of  the  lists 
mentioned  in  s.  8. 

The  name  of  Thakoorain  Kabias  Koer  was  entered  in  the  first 
of  such  lists*  It  was  also  entered  in  the  second  of  the  lists  men- 
tioned in  s.  8  as  one  whose  estate,  according  to  the  custom  of  the 
family  on  and  before  the  18th  February  1856,  ordinarily  descended 
to  a  single  heir. 

By  s,  10  of  the  Act,  list  No.  1.  is  conclusive  evidence  that 
Kabias  was  a  talookdar  within  the  meaning  of  the  Act,  and  there 
can  be  no  doubt  that  the  estate  in  dispute  is  one  of  the  estates 
referred  to  by  the  Act,  and  that  by  virtue  of  s.  3,  Kabias  Koer 
mast  be  deemed  to  have  acquired  by  the  sunnud  a  permanent 
heritable  and  transferable  right  in  the  estate  in  dispute. 

It  was  contended  by  Counsel  that  a  trust  was  created,  and  that 
Kabias  took  the  estate  upon  trust  for  those  who  would  have  been 
entitled  to  it  if  it  had  not  been  confiscated.  To  hold  that  such  a 
trust  arose  would  reduce  to  a  nullity  the  confiscation  and  the  dis- 
posal by  the  Qovernment  of  the  property  confiscated.  The  power 
of  alienation  by  sale,  mortgage,  gift,  or  bequest,  was  wholly  incon- 
sistent with  an  intention  on  the  part  of  the  Qovernment  to  create  a 
trust   for  the   benefit  of  the   reversionary    heirs  of  her  husband. 

20 
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Their  Lordships  are  of  opinion  that  no  trust  was  created  by  the 
sunnudor  by  the  Act  of  1869;  and  there  is  no  evidence  that  a 
trust  was  created  in  any  other  manner. 

As  regards  the  succession,  their  Lordships  are  of  opinion  that 
the  limitation  in  the  sunuud  was  wholly  superseded  by  Act  I  of 
1869,  and  that  the  rights  of  the  parties  claiming  by  descent  must 
be  governed  by  the  provisions  of  s.  22  of  that  Act.  By  that  section 
it  was  enacted  that  if  any  talookdar  whose  name  should  be  insert- 
ed in  the  second,  third,  or  fifth  of  the  lists  mentioned  in  s.  0,  or  his 
heir  or  legatee,  should  die  intestate,  such  estate  should  descend  in 
manner  therein  described. 

Their  Lordships  do  not  consider  that  the  positive  limitations  in 
that  section  are  in  any  way  controlled  by  the  provision  in  s.  3  of  the 
Act,  that  the  right  acquired  by  virtue  of  the  talookdary  sunnud 
should  be  subject  to  all  the  conditions  affecting  the  talookdar 
contained  in  the  sunnud  under  which  the  estate  is  held.  They 
understand  the  conditions  referred  to  in  cl.  4  of  that  section  to  be 
the  conditions  of  loyalty  and  good  service  mentioned  in  the  letter 
of  the  19th  October  1859,  republished  in  the  first  schedule  of  the 
Act,  and  to  the  other  conditions  of  a  similar  nature,  such  as 
those  of  surrendering  arms,  destroying  forts,  etc.,  contained  in  the 
sunnud. 

It  was  contended  in  the  Lower  Court,  on  the  part  of  Brij 
Indar,  that  he  being  the  son  of  a  daughter  of  a  rival  wife,  and 
having  been  treated  by  Kablas  in  all  respects  as  her  own  son,  came 
within  the  meaning  of  cl.  4  of  s.  22;  but  it  was  found  by  both 
the  Lower  Courts  that  there  was  no  proof  that  ho  had  been  so 
treated,  and  their  Lordships  entirely  agree  in  that  finding.  It 
is  unnecessary,  therefore,  to  express  any  opinion  as  to  whether 
he  was  the  son  of  a  daughter  of  Kablas  Koer,  the  talookdar,  within 
the  meaning  of  the  clause. 

It  having  been  decided  that  Brij  Indar  did  not  come  under 
cl.  4.,  s.  22,  neither  of  the  plaintiffs  is  within  the  description  con- 
tained in  els.  1  to  10,  both  inclusive. 

The  case  is  therefore  to  be  governed  by  cl.  11,  which  is  as 
follows : — 

"Or  in  default  of  any  such  descendant,  then  to  such  persons  as 
would  have  been  entitled  to  succeed  to  the  same  under  the  ordinary 
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law  to  which  persons  of  the  religion  and  tribe   of  such    talookdar         J*  C. 
or  grantee  are  subject,"  IJj 

In  the  absence  of  any  special  custom  applicable  to  the  particu-      Bahadur 
lar  tribe  or  family  to  which    Kablas  belonged  (as  to  which  adver-        Singh 
tence  will   be  made   hereafter),   the  ordinary   law   applicable   to    Ranee  Janki 
persons  of  her  religion  and  tribe  is  the  Mitacshara.  -.—  ' 

Chapter  2  s.  11  treats  of  the  separate  property  of  a  woman, 
and  of  the  distribution  of  it.  In  para.  1  of  that  section  it  is  said, 
"What  was  given  to  a  woman  by  the  father,  the  mother,  the 
husband,  or  a  brother,  received  by  her  at  the  nuptial  fire,  or 
presented  to  her  on  her  husband's  marriage  to  another  wife,  as 
also  any  other  (separate  acquisition),  is  denominated  a  woman's 
property." 

It  was  stated  in  the  course  of  the  argument'by  the  learned 
Counsel  for  Shunker  Buksh,  that  in  the  original  of  para.  1,  cap.  2,  s. 
11  of  the  Mitacshara,  and  of  para.  12,  cap.  4,  s.  1  of  the  Dayabhaga, 
the  words  translated  as  '^  separate  acquisition  "  are  not  used,  and 
that  the  proper  translation  is  "and  the  like,"  or  "  and  such  like." 
It  does  not  appear  to  their  Lordships  to  be  important  whether 
this  is  so  or  not.  The  learned  Counsel  may  be  correct.  But  the 
words  *'  and  the  like"  or  "in  such  like"  would  show  that  the  author 
did  not  intend  to  limit  his  definition  to  the  particular  kinds  of 
property  therein  enumerated.  This  is  very  clear  when  the  subse- 
quent paragraphs  are  referred  to. 

At  para.  4,  cap.  2,  a.  11  of  the  Mitacshara  it  is  said,  "  The  enu- 
meration of  six  sorts  of  woman's  property  by  Menu,  "What  was  given 
before  the  nuptial  fire,  what  was  presented  in  the  bridal  procession, 
what  has  been  bestowed  in  token  of  affection  or  respect,  and  what  has 
been  received  by  her  from  her  brother,  her  mother,  or  her  father,  are 
denominated  the  sixfold  property  of  a  woman"  (Menu,  9,  194),  is 
intended^  not  as  a  restriction  of  a  greater  number,  but  as  denial  of 
a  less." 

The  Dayabhaga  is  to  the  same  effect.  Para.  18,  cap.  4,  s.  1  is 
as  follows  :— 

"Since  various  sorts  of  separate  property  of  a  woman  have 
been  thus  propounded  without  any  restriction  of  number,  the  num- 


156  PRIVY  COUNCIL 


J-C.  ber   six  ns   specified    by  Menu  and  others  id  not  definitely  meant. 

J^  But  the  texts  of  the  sages  merely  intend  an  explanation  of  woman's 

^Ba    ^^^^^  separate  property.     That  alone  is  her  peculiar  property,   which,  she 

Singh  has  power  to  give,  sell,  or  use,  independent /y  of  her  husband's  control. 


V. 


Ranee  Janki  Again,  in  the  Mitacshara,  para.  2.  ch.  2.,  s.  1 1,  it  is  laid  down  that 

*        property  which  she  may   have   acquired  by  inheritance,   purchase, 

partition,  seizure,  or  finding,  are  denominatet]  by  Menu  an<i  th«;  rest 
**  woman's  property." 

Again,  para.  3,  "The  term  'woman's  property'  conforms  in  its 
import  with  its  etymology,  and  is  not  technical ;  for  if  the  literal 
sense  be  admissible,  a  technical  acceptiition  is  improper." 

There  is  a  note  to  para.  2,  above  quoted,  with  referenc3  to  pro- 
perty obtained  by  inheritance,  and  their  Lordships*  attention  was 
called  to  it  by  the  learned  Counsel  for  Shunker  Buksh  ;  but  as 
the  est'ite  in  dispute  did  not  come  to  Kablas  by  inheritance,  it  is 
unnecessary  to  determine  whether  immoveable  property  acquired 
by  a  woman  by  inheritance  is  "woman's  property."  It  has  been 
decided  that  a  woman  cannot,  even  according  to  the  Mitacshara, 
alienate  immoveable  property  inherited  from  her  husband,  and  that 
upon  her  death  it  dscends  to  the  heirs  of  her  husband,  and  not  to  her 
heirs — Micssummai  ThaJcoor  Deyhee  v.  Rai  Baluk  Ram* 

The  question  does  not  arise  in  this  case  whether  if  the  grant 
had  been  made  to  Kablas  in  her  husband's  lifetime  the  property 
would  have  been  her  peculiar  property,  over  which  her  husband 
would  have  had  no  dominion  or  control  {see  Dayabhaga,  chap. 
4.,  s.  1,  paras.  20  and  23);  for  the  property  was  granted  to  Kablas 
after  her  husband's  death.  The  talooka  must,  in  their  Lordships' 
opinion,  be  considered  to  have  been  the  property  of  Kablas  at  the 
time  of  her  death. 

A  woman's  property  having  been  described  in  the  first  eiojht 
paragraphs  of  the  section,  the  distribution  of  it  is  then  propounded 
— "her  kinsmen  take  it  if  she  die  without  issue  ;"  but  it  is  only  in 
the  event  of  her  dying  without  issue  that  her  kinsmen  succeed. 

Para.  9  goes  on :  "If  a  woman  die  'without  issue' — that  is  leav- 
ing no  progeny— in  other  words,  having  no  daughter,  nor  daughter's 

*  II  M.I. A.  175;  loW.  R.,  P.cT7 
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daughter,  nor  daughter's   sou,  nor  son,  nor  son's  son,  the  woman's  J-  C. 

property,   as   above   described,   shall   be    taken   by  her  kinsmen,  *^77 

namely,  her  husband  and  the  rest,  as  will  be  forthwith  described."    Brij   Indar 

Bahadur 
Para.  10.    •*  The   kinsmen  have  been  declared  generally  to  be        Singh 

competent  to  succeed  to  a  woman's  property."     The  author  now  dis-    Ranee  Janki 

tioguishes  different  heirs,  according  to  the  diversity  of  the  marriage  .^ff ' 

cerenLDuies.     The   property   of  a   childless  woman  married  in  the 

form   denominated  Brahma,  or  in  any  of  the  four  unblamed  modes 

of  marraige,  goes  to  her  husband  ;  but  if  she  leave  progeny  it  will 

go  to   her  daughter's   daughters.     In  other  forms  of  marriage,  as 

the    Asura,  etc.,  it  goes  to  her  father  and  mother  o  nfailure  of  her 

own  issue." 

The  words  "daughter's  daughter  "  are  made  clear  by  para.  15  : 
'*  On  failure  of  all  daughters,  the  granddaughters  in  the  female 
line  take  the  succession,  under  the  text,  *if  she  leave  progeny  it 
goes  to  her  daughter's  daughter."  And,  again,  by  para.  12,  "In 
all  forms  of  marriage,  if  the  woman  leaves  progeny — that  is,  if  she 
have  issue — her  property  devolves  on  her  daughters.  In  this 
place,  by  daughters,  grand  daughters  are  signified  ;  for  the  imme- 
diate female  descendants  are  expressly  mentioned  in  a  preceding 
passage :  'The  daughters  share  the  residue  of  their  mother's  pro- 
perty after  payment  of  her  debts.'  "• 

Para.  13.  **  Hence,  if  the  mother  be  dead,  daughters  take  her 
property  in  the  first  instance. 

Para.  16  deals  with  the  case  of  a  multitude  of  grand-daughters, 
and  is  not  applicable  to  the  present  case. 

A  custom  of  the  tribe  was  set  up  and  relied  upon  to  the  effect 
that  the  property  of  a  Bisseiu  could  be  inherited  only  by  a  Bissein, 
anl  that  it  descended  to  collateral  male  heirs  in  preference  to  a 
daughter. 

The  Commissioner  in  his  judgment  said  that  the  custom  among 
Chattria  that  collaterals  are  preferred  to  daughters  is  no  doubt 
true,  but  it  cannot  be  said  to  be  specially  proved  in  the  case  of 
Bissein  Chattris.  The  Judicial  Commissioner,  however,  was  of 
opinion  that  the  plaintiff  had  failed  to  prove  the  special  usage 
and  custom  which  he  had  set  up,  and  that  there  was  no  sufficient 
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J-  C.  evidence  to  warrant  the  Courts  excluding  daughters  from  the    suc- 

*f^  cession  (Record  in  Seetla  Bux's  Case  100). 

Bahadur^  Their   Lordships  concur  in  that   view,  and  are  of  opinion  that 

SuiGH        there  was  no  sufficient  evidence  to  prove  the  custom   setup.     Be- 
RaneeJanki    yond  all  doubt  there  was  no'  such   custom  proved    as  regards  the 

*        separate   or  absolute   property  of  a  woman.     Their  Lordships  are 

therefore,  of  opinion  that,  under  cl.  11,  s.  22,  the  estate  descended  to 
the  defendant  (respondent)  as  the  person  entitled  under  the  ordinary 
law  to  which  persons  of  her  mother's  religion  and  tribe  were  subject ; 
and  being  of  that  opinion,  it  is  not  necessary  ^to'consider  whether,  if 
Kablas  had  died  without  issue,  either  of  the  plaintiffs  would  have 
been  entitled  to  succeed  to  the  estate. 

The  Judicial  Commissioner  held  that  the  persons  entitled  to 
succeed  must  be  sought  amongst  the  heirs  of  the  husband,  and  not 
of  the  widow* — Record,  p.  100. 

In  this  view  of  the  case  their  Lordships,  for  the  reasons  above 
stated,  cannot  concur.  The  decree  of  the  Judicial  Commissioner 
was  notwithstanding  correct ;  for  he,  holding  that  the  defendant 
was  heir  to  her  father,  Mypal,  dismissed  the  appeal  against  the 
decree  in  her  favor. 

TheirXordships  hold  that  thxt  appeal  was  properly  dismissed 
upon  the  ground  that  the  talook  descended  to  her  as  heir  to  her 
mother,  who,  attheitime  of  her  death,  was  the  talookdar,  and  had 
a  permanent  heritable  right  in  the  estate. 

Their  Lordships  will  therefore  humbly  recommend  Her  Majesty 
to  affirm  the  decrees  of  the  Commissioner  in  the  respective  cases 
ofBrij  Indar  and  of  Shunker  Baksh,  and  to  affirm  the  decree  of 
the  Judicial  Commissioner  in  the  case  of  Seetla  Bux. 

The  appellants  in  each  of  the  appeals  must  pay  the  respondent's 
costs  in  that  appeal. 

Appeals  dismissed. 
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SREEMUTTY  NITTOKISSOREE  DOSSEE  J.C.* 

versus  ^ 

JOQENDRO  NAUTH  MULLICK.  Februarys, 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 
WILLIAM  IN  BENGAL. 

Hindoo  Widow — Mcuntenatue, 
In  determining  the  amount  of  maintenance  to  which  a  Hindoo  widow  is 
entitled,  regard  should  always  be  had  to  the  value  of  the  estate,  as  well  as  to 
the  position  and  status  of  the  deceased  husband  and  of  the  widow. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal,  The  facts 
of  the  case  are  to  be  found  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Monatgue  Smith  : — This  is  an  appeal  from  a  judgment 
of  the  High  Court  of  Bengal  sitting  in  its  ordinary  original  jurisdic- 
tion. The  action  is  brought  by  Jogendro  Nauth  MuUick,  claim- 
ing to  be  the  adopted  son  of  Choytun  Churn  MuUick;  and  the 
defendant  in  the  suit  (nhe  appellant)  is  Nittokissoree  Dossee,  the 
widow  of  Choytun  Churn,  and  his  heir  in  default  of  his  leaving  a 
natural  or  adopted  son.  The  principal  question  in  the  suit  was 
whether  the  plaintiff  had  been  adopted  by  Choytun  Churn  or  not. 
A  great  deal  of  evidence  was  gone  into  upon  both  sides  upon  the 
issue  so  raised.  It  is  unnecessary  for  their  Lordships  to  advert 
to  that  evidence,  inasmuch  as  the  learned  Counsel  for  the  appellant, 
upou  his  opening  at  their  Lordships'  bar,  expressed  his  inability 
to  overturn  the  judgment  on  that  issue  by  any  argument  that  he 
could  raise  before  us  upon  the  evidence.  Their  Lordships  think 
that  in  taking  that  course  he  exercised  a  wise  discretion,  and  in  no 
way  injured  the  interests  of  his  client.  They  have  read  the  judg- 
ment of  the  High  Court,  and  it  appears  to  them  that  the  case  was 
very  carefully  tried.  The  judgment  contains  a  lucid  and  elaborate 
analysis  of  the  evidence,  and  assuming  that  analysis  to  be  accurate, 
their  Lordships  can  have  no  doubt  that  the  Court  arrived  at  a 
sound  conclusion  in  declaring  that  the  adoption  had  taken  place. 

•Present  : -Sir  James  W.  Colvile,   Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Collier. 
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Another  question  arises,  however^  in  the  suit«  namely,  the 
maintenance  to  which  the  defendant  is  entitled  as  a  widow,  upon 
the  assumption  that  the  plaintiff  was  the  adopted  son  of  her  hus- 
band. Their  Lordships  would  be  extremely  reluctant  to  interfere 
with  the  decision  of  the  Court  below  upon  a  question  of  mainte- 
nance! and  they  would  hesitate  very  much  to  do  so  unless  there 
were  some  special  circumstances  in  the  case  which  indicated  that 
there  had  been  a  miscarriage  in  the  way  in  which  the  maintenance 
had  been  arrived  at.  It  appears  to  have  been  the  usual  course, 
when  there  was  a  Master  attached  to  the  Court,  for  the  Court  to 
refer  to  the  Master  the  question  of  maintenance,  and  to  consider 
the  proper  amount  upon  hearing  the  report.  In  this  case  the  Court 
did  not  apparently  make  any  separate  enquiry  with  regard  to  the 
maintenance,  but  acted  upon  the  facts  as  they  appeared  in  evi- 
dence before  them,  upon  the  general  case.  An  ordinary  form  of 
reference  appears  to  have  been  this :  "  Refer  it  to  the  Master  to 
settle  the  amount,  regard  being  had  to  the  value  of  the  estate." 
Their  Lordships  think  that  another  element  to  be  considered  is  the 
position  and  statvs  of  the  deceased  husb.ind  and  of  the  widow.  The 
main  subject  of  enquiry  would  be  the  value  of  the  estate;  and  the 
question  for  the  Master  and  ultimately  for  the  Court  to  consider 
would  be  the  due  proportion  which  should  be  given  to  the  widow 
out  of  it  for  her  proper  maintenance,  including  not  only  the 
ordinary  expenses  of  living,  but  that  which  she  might  reasonably 
expend  for  religious  and  other  duties  incident  to  the  station  in  life 
which  she  might  occupy. 

In  this  case,  independently  of  the  value  of  the  property  which 
has  been  disputed  at  their  Lordships'  bar,  there  were  circumstances 
which  the  Court  took  into  consideration,  and  which  their  Lordships 
think  may  properly  be  taken  into  consideration,  not  as  conclusive 
upon  the  amount  which  ought  to  be  awarded,  but  as  affording  some 
guide  to  the  proper  amount,  if  not  a  measure  of  it  It  seems  that 
the  hnsbmd,  Choytun  Churn,  about  two  years  before  his  death, 
had  given  instructions  for  his  will  That  will  was  never  executed, 
but  the  papers  connected  with  it  were  given  in  evidence  by  the 
plaintiff,  and  were  relied  upon  as  affording  strong  corroboration  of 
his  adoption.  Choytun  Churn  himself  gave  instructions  for  his 
will  to  a  solicitor  of  the  name  of  Sreenauth  Chunder,  who  happened 
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to  be  the  brother  of  Jogendro,  the  plaintiff,  and  who  was  a  partner 
in  the  firm  of  Swinhoe,  Law,  and  Company.  It  seems  that  the 
testator  in  his  first  instructions  desired  that  the  interest  of  a  lakh 
of  rupees,  in  Government  paper,  should  be  given  to  his  widow,  and, 
in  addition  thereto,  that  she  should  live  in  the  family  house,  and 
be  maintained  out  of  his  general  estate,  as  she  had  been  in  his  life- 
time. It  seems  that  a  draft  was  made  in  conformity  with  these 
instructious,  which  was  copied ;  and,  after  receiving  the  copy 
Ghoytun  Churn  had  another  interview  with  Sreenauth,  and  in  that 
interview  he  altered  the  instructions  which  he  had  previously  given, 
and  instead  of  bequeathing  the  interest  of  one  lakh  of  rupees  to 
his  widow  for  life,  he  desired  that  the  lakh  should  be  given  to 
her  absolutely.  An  engrossment  was  made  of  the  will  containing 
that  bequest.  Upon  this  question  of  maintenance  the  Court  say, 
at  the  end  of  their  judgment,  after  they  had  disposed  of  the  prin- 
cipal issue  that  arose  upon  the  adoption  :  **  Under  these  circum- 
stances, if  it  had  been  left  to  the  Court  to  determine  the  sum 
which  should  be  awarded  to  the  defendant  in  the  future  for  her 
maintenance  we  should  only  have  given  her  the  most  moderate 
provision  which,  having  regard  to  her  husband's  property  and  posi- 
tion, the  law  would  allow."  The  circumstances  to  which  the  learned 
Judges  allude  are  those  contained  in  their  summary  of  the  case  which 
appears  in  the  previous  paragraph  of  their  judgment,  and  there, 
after  stating  the  main  positions  which  they  find  in  favor  of  the 
plaintiff  and  of  the  adoption,  they  add,  "That  the  fact  of  the  plain- 
tiff being  Choytun  Churn's  adopted  son  was  perfectly  well  known  to 
the  defendant  and  to  all  the  members  of  the  family."  The  Court 
therefore  seem  to  have  thought  that  she  was  not  justified  in  defend- 
ing the  claim  of  the  plaintiff  as  she  had  done,  and  that  opinion  does 
appear  to  have  influenced  their  judgment  in  awarding  the  mainte- 
nance which  they  thought  sufficient  to  be  allowed  to  her.  They 
say,  "We  should  only  have  given  her  the  most  moderate  provision 
under  those  circumstances."  One  cannot  read  that  passage  with- 
out perceiving  that  the  Court  reduced  as  low  as  they  could,  upon 
the  principle  upon  which  they  proceeded,  the  maintenance  which 
they  allowed,  as  a  kind  of  punishment  to  her  for  having  defended 
a  suit  which  they  thought  she  must  have  known  was  properly 
brought  against  her.     That  the  Court,  being  under   this  influence, 
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should  have  alloired  its  judgment  to  be  affected  by  it»  their  Lord- 
ships think  was  a  departure  from  the  strict  principles  which  ought 
alone  to  have  guided  it.  That  influence  operating  on  the  minds  of 
the  Judges,  they  proceed  to  consider  what  they  would  allow ;  and 
in  coming  to  that  conclusion  they  bear  in  mind  the  bequest  of  the 
lakh  of  rupees  intended  to  be  made  to  her  absolutely,  and  they 
refer  to  an  offer  which  had  been  made  by  the  plaintiff.  This  is 
what  they  say  :-«''Bat  the  plaintiff  himself  has  relieved  us  of  what 
might  otherwise  have  been  an  unpleasant  duty.  He  has  intima- 
ted to  us  through  his  Odunsel  that  he  desires  the  defendant  to 
have  the  same  provision  as  she  would  have  had  if  her  husband's 
will  had  been  duly  executed."  This  they  state  to  have  been  the 
desire  of  the  plaintiff*  ''And  although,  having  regard  to  the  plaintiff 
being  an  infant,  we  do  not  consider  it  right  to  hand  over  to  the 
defendant  absolutely  a  lakh  of  rupees  out  of  the  plaintifl's  property, 
we  think  we  may  without  impropriety  award  her  as  maintenance 
the  annual  sum  of  Rs.  4,000  payable  monthly.''  If  the  objection 
was  to  handing  over  the  corpus  of  a  lakh  of  rupees,  that  might  have 
beenobviatedby  turning  the  value  of  the  lakh  of  rupees  into  an 
annuity  for  the  life  of  the  widow,  which  would  have  produced  a 
much  larger  sum  than  the  interest  merely  at  4  per  cent,  upon  the 
capital.  Their  Lordships  do  not  say  that  the  Judges  were  bound 
to  do  this  ;  but  on  the  principle  on  which  they  would  apparently 
have  acted  but  for  the  influence  on  their  minds  arising  from  the 
conduct  of  the  defendant  in  the  suit,  it  seems  not  improbable  that 
that  is  a  conclusion  at  which  they  might  have  arrived.  However, 
what  they  did  was  to  award  a  sum  of  Rs.  4,000.  Their  Lordships 
wish  to  guard  themselves  against  its  being  supposed  that  they 
consider  the  plaintiff  bound  by  his  offer,  or  that  the  widow  is  en- 
titled to  the  lakh  of  rupees  because  it  was  intended  to  be  given 
to  her  by  the  will.  They  think  both  those  circumstances  can  be 
regarded  only  as  elements  which  may  properly  be  considered  in 
determining  a  suitable  amount  of  maintenance ;  and  inasmuch  as 
the  plaintiff  at  one  time,  through  his  guardian  as  it  must  have  been» 
was  willing  to  settle  the  matter  amicably  and  to  give  the  widow, 
and — as  the  Judges  expressed  it--desired  that  she  should  have  the 
lakh  of  rupees,  their  Lordships  entertain  a  hope  that  when  the  matter 
is  brought    before  him,-*if  it  should  be  brought  before  him  in  Lidia— 
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now  that  he  is  of  full  age,  he  may  be  disposed  to  renew  that  offer, 
and  if  not  to  give  the  corpus  of  the  lakh  of  rupees,  to  give  an 
annuity  which  such  a  sum  would  produce.  Their  Lordships  feel 
that  thej  can  do  no  more  than  send  the  case  back  with  that  intima- 
tion of  their  hope,  and  with  this  further  intimation  to  the  Counsel 
here  that,  judging,  as  they  do,  from  what  they  have  seen  in  the 
Becord  and  what  they  have  heard  from  the  learned  Counsel,  they 
think  that  it  would  not  be  unfiair  to  either  of  the  parties  if 
they  could  agree  upon  raising  this  sum  of  Rs.  4,000  a  year  to 
Rs.  6,000.  Their  Lordships  feel  that  they  cannot  impose  this 
arrangement  upon  the  parties,  but  they  throw  it  out  as  well  worthy 
of  their  consideration  to  prevent  any  further  litigatbn.  If  that 
sum  is  agreed  to,  then  their  Lordships  would  amend  the  decree 
here,  by  consent,  by  increasing  the  sum  to  Ba.  6,000.  If  that  is 
not  assented  to,  their  Lordships  will  have  no  other  course  but 
humbly  to  advise  Her  Majesty  to  remit  the  suit  to  the  High  Court 
of  Bengal  to  determine,  with  reference  to  the  conuderationB  tiiat 
they  have  thrown  out,  the  proper  amount  of  maintenance  to  be 
allowed  to  the  widow. 

On  the  12th  February  it  was  intimated  to  their  Lordships  by 
Counsel  on  both  sides  that  the  parties  in  India  adopted  the  sugges- 
tioD  made  by  their  Lordships  in  the  fcMregoing  judgment,  and 
their  Lordships  therefore  agreed  humbly  to  report  to  Her  Ms^esty 
that,  the  parties  having  consented  thereto,  the  decree  of  the  High 
Court  of  Judicature  ought  to  be  varied  by  raising  the  alk>wance  to 
the  widow  for  maintenance  from  Rs.  4,000  to  Rs.  6,000  a  year, 
and  further  that  in  other  respects  the  decree  ought  to  be  affirfiaed, 
each  party  paying  their  own  costs  of  this  appeal. 

Decree  modified. 
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Mayj4.  MODHOO  SOODUN  ROY  and  Others. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 
Ad  (Bengal)  No.  VUI  ofiSeg,  {  ^^Onus  probandi. 

Where  the  rent  on  which  land  is  held  by  a  ryot  has  not  been  changed 
for  a  period  of  twenty  years  before  the  commencement  of  the  suit,  the  burden 
of  proof  is  upon  the  person  seeking  enhancement  of  rent  to  show  that  the 
rent  had  been  varied  since  the  permanent  settlement  or  that  it  was  fixed 
at  some  later  period. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  follow- 
ing judgment  of  their  Lordships  from  which  the  facts  of  the  case 
will  appear  sufficiently,  was  delivered  by 

Sir  James  Colvile  : — This  suit  was  brought  by  the  Rajah  of 
Pachete,  in  his  character  of  zemindar,  against  the  respondents  for 
enhancement  of  the  rent  of  lands  occupied  by  them.  Of  the  only 
two  issues  that  were  settled  in  the  cause  one  was  whether  the  no- 
tice of  enhancement  was  legal,  and  whether  it  had  been  properly 
served  ;and  the  other,  which  was  expressed  in  very  broad  and  gen- 
eral terms,  was  whether  the  tenure  was  liable  to  enhancement. 
The  first  issue  may  be  dismissed  from  their  Lordships'  considera- 
tion, both  Courts  having  apparently  held  that  the  notice  was  legal 
and  properly  served. 

The  respondent  defendants  may  be  taken  to  be  ryots  within  the 
meaning  of  the  4th  section  of  the  Bengal  Act  No.  VIII  of  1869, 
which  is  in  these  words : — **  Whenever  in  any  suit  under  this  Act 
it  shall  be  proved  that  the  rent  at  which  land  is  held  by  a  ryot  in 
any  such  province  has  not  been  changed  for  a  period  of  twenty 
years  before  the  commencement  of  the  suit,  it  shall  be  presumed 
that  the  land  has  been  held  at  that  rent  from  the  time  of  the 
permanent  settlement,  unless  the  contrary  be  shown,  or  unless  it 
be  proved   that   such  rent  was  fixed  at  some  later  period.*'     It  is 

*  Present  :~Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Collier. 
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clearly  established  by  the  evidence,  and  indeed  the  fact  is  no  long- 
er contested,  that  the  defendants  have  held  the  lands,  the   rent  of 
which  the  plaintiff   now  seeks   to  enhance,  for  a  period  of  twenty 
years  before  the  commencement  of  the  suit,  without  any  change  in 
the  amount  of  that  rent,  that  amount  being   Sicca  Rs.   65.     The 
defendants  therefore  having   the   benefit  of  the  statutory  presump- 
tion,  it  lay  upon  the  plaintiff  to  show  that  the  rent  had  been   vari- 
ed  since   the  time  of  the  perpetual  settlement,  or  that  it  was  fixed 
at  some  later  period.     He  has  sought  to  do  this  in   two   ways.     In 
the  first  place,  he  has  attempted  to  show  that,  under  certain  for- 
mer proceedings,    there   has  been  an  adjudication  that  those  lands 
were  held  at  a  variable  rent,  and  that    his   right   to   enhance  was 
thereby  established.  The  following  are  the  proceedings  relied  on  :— 
In   1837  a  suit  was   brought  by  a  person  claiming  as  lessee  under 
the  then  Rajah  for  the  enhancement  of  this  rent.     The  Rajah  in- 
tervened and  objected  that  to  any  suit  for  enhancement  of  the  rent 
he  was  a  necessary  party,  either   as   sole  or  joint   plaintiff.     That 
objection   prevailed,   and  the  suit  was  dismissed  on  the  25th  Feb- 
ruary 1837.     The  suit,  which  has  been  called  in  the  Record  No.  98 
of  1838,  was  then  brought  by  the  Rajah  jointly  with  the  other 
party  for  the    enhancement  of  the  rent,  and  on  the  25th  January 
1841,  judgment  was   given  by  the    Moonsiff  in  favor  of  the   right 
to  enhance.     From   that  judgment   there  was   an  appeal,  either 
nominally  to  the  Govemor-Generars  Agent   in   that  part  of  the 
country,   which  was   then   a  non-regulation    province   or   district 
forming  part  of  Lower  Bengal,  or  directly  to  the  Principal  Sudder 
Ameen.     But,  however  that  may  have  been,  the  cause  undoubted- 
ly  came,    either   by  transmission   from    the   Governor-General's 
Agent  or  in  the  ordinary  way,  before  the  Principal  Sudder  Ameen, 
who   affirmed   the  judgment   of   the  Moonsiff,   and  dismissed  the 
appeal. 

Upon  the  last  two  judgments  the  plaintiff  relies  as  being  in  the 
nature  of  reyudicata  and  establishing  his  title  to  enhance.  On  this 
part  of  his  case,  however,  he  is  met  by  a  decree  produced  on 
the  part  of  the  defendant,  namely,  that  of  the  Moonsiff  of  the  18th 
August  1846.  From  the  recitals  in  that  decree  it  appears  that  in 
1846  the  plaintiff  with  one  Boidyonath,  the  son  and  representative 
of  the  ijaradar,  who  had  been  his  co-plaintiff  in  the  suit  No.  98  of 
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J«  C.  1888,  brought  a  fresh  suit,  not  for  an  enhancement  of  the  rent  on 

'  7^  proceedings  taken  in  the  ordinary  way,  but  for  the  recovery  of  the 

Rajah  Nil-     enhanced  rent  alleo^ed  to  have  been  decreed  in  the  suit  No.  98  of 

MONET  Deo 

Bahadoor     1888 ;  that  on  the  face  of  their  plaint   it  appeared  that  in  that 

MoDHoo      former  suit,  after  the  decree  of  the  Principal  Sudder  Ameen,  there 
^^f  "th  ^s^    ^^  heen  a  special  appeal  to  some  higher  Court,  which  had  direo- 

ted  the  plaintiffs  to  give   further  proof  of  the  receipt  of  rents  at 

varying  rates,  and  had  remanded  the  cause  to  the  MoonsifT's  Court 
for  re^trial  on  that  point;  and  that  on  that  remand  the  cause  had 
been  finally  disposed  of  by  an  order  in  the  nature  of  a  nonsuit. 
The  decree  further  shows  that  this  suit  of  1846  also  resulted  in  a 
nonsuit.  If  then,  this  alleged  decree  of  1846  has  been  satisfactori- 
ly proved,  it  is  clear  that  in  the  former  litigation  there  has  been 
no  final  adjudication  as  between  the  parties  to  this  suit  either 
in  favor  of  or  against  the  Rajah's  title  to  enhaace.  That  being  so, 
the  material  question  on  this  part  of  the  case  is  whether  the 
existence  of  the  suit  and  decree  of  1846  has  been  satisfactorily 
established  by  the  office  copy  of  the  decree  which  has  been 
produced  in  this  suit. 

Their  Lordships  do  not  deny  that  some  suspicion  attaches  to 
the  document  by  reason  of  the  manner  in  which  it  was  brought 
in  by  a  witness  who  has  been  pronounced  to  be  untrustworthy,  and 
still  more  by  reason  of  its  purporting  on  the  face  of  it  to  have  been 
delivered  out,  not  to  the  defendants  or  those  whom  they  represent, 
but  to  the  mohurrir  of  the  plaintiff,  the  then  Rajah.  Neverthe- 
less, they  feel  it  is  impossible,  upon  the  evidence  before  them,  to 
dissent  from  the  conclusion  which  the  High  Court  have  drawn 
in  favour  of  this  document,  founded  upon  these  two  considerations  : 
first,  that  if  that  of  which  it  purports  to  be  a  copy  were  not  a 
genuine  decree,  or  there  never  was,  as  suggested,  any  suit  in 
which  such  a  decree  could  have  been  made,  the  natural  course 
would  have  been  to  examine  Boidyonath,  who  was  a  witness  in 
this  cause,  and  is  stated  to  have  been  one  of  the  plaintiffs  in  the 
suit  of  1846,  as  to  the  existence  of  that  suit  and  the  proceedings 
therein.  Secondly,  that  if  there  never  was  such  a  decree  or  euch 
a  suit  as  that  in  which  it  purports  to  have  been  made,  the  decree 
of  the  Moonsiff,  confirmed  by  the  Principal  Sudder  Ameen  in  suit 
No.  98  of  1888,  presumably  would  have  stood.    And  yet  we  find 
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ii  established  beyond  all  possibilitj  of  dcmbt  that  for  twenty  years  J*  C. 

and  more  since  the  making  of  that  decree  the  defendants  have  ^^^ 

been  allowed  to  remain  in  undisturbed  possession  of  their  lands  at  Rajah  Nilp 

the  old  rent  of  Sicca  Rs.  65.     Their  Lordships  therefore  think  that  Bahadoor 

the  case  of  the  plaintiff,  if  it  is  to  be   established   at  all,   is   not  modhoo 

assisted  by  the  judicial  documents  on  which  he  relies,  but  must  rest  ^^^^5^7 

entirely  upon  the  oral  evidence  given  in  the  cause.  — 

With  respect  to  this,  their  Lordships  concur  with  the  learned 
Judges  of  the  High  Court  in  thinking  that  it  is  insufficient  to  sup- 
port the  plaintiff's  case.  It  seems  to  have  been  suggested  in  the 
course  of  the  former  proceedings  that  the  rent  payable  at  the 
time  of  the  decennial  setUement  was  only  Bs.  33,  and  therefore 
that  it  must  have  been  at  some  subsequent  date  raised  to  Rs.  65. 
Again,  Boidyonath  has  deposed  that  during  the  tenure  of  his  father, 
which  was  determined  some  time  about  1844,  the  rent  was  raised 
from  Rs.  49  to  Sicca  Rs.  65.  But  this  statement  is  unsupported 
by  documentary  evidence,  nor  is  there  any  specific  mention  of  this 
alleged  variation  in  the  proceedings  in  the  suit  No.  98  of 
1838.  The  other  witnesses,  although  entitled  to  whatever  weight 
may  be  due  to  them,  from  the  (act  that  the  Judge  of  the 
Court  below  was  pleased  with  their  demeanour  and  thought  them 
credible,  gave  evidence  of  so  loose  a  ch€uracter  that  their  Lord- 
ships feel  themselves  unable  to  act  upon  it  in  opposition  to  the 
judgment  of  the  High  Court,  It  is  further  to  be  observed,  with 
respect  to  the  alleged  variation  from  Rs.  83  to  some  higher  sum, 
that,  although  that  case  was  attempted  to  be  proved  in  some  of  the 
earlier  proceedings  by  the  quinquennial  papers,  no  such  quinqu- 
ennial papers  have  been  produced  in  the  present  suit;  and  no 
sufficient  grounds  have  been  assigned  why  the  Rajah,  if  he  was  able 
to  produce  evidence  of  that  kind  on  the  former  occasion,  was  unable 
to  produce  it  in  this  suit. 

On  the  whole,  therefore,  their  Lordships  feel  it  impossible  to 
say  that  the  learned  Judges  of  the  High  Court  were  in  error  in 
holding  that  the  plaintiff  had  failed  to  sustain  the  burden  which 
the  Statute  casts  upon  him,  of  proving  that  the  lands  had  not  been 
held  at  the  fixed  rent  of  Sicca  Rs.  65  from  the  time  of  the  per- 
manent settlement,  and  in  reversing  the   judgment  of  the  Court 
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of  First  Instance;  and  they   must  humbly  recommend  Her  Majes- 
ty to  affirm  their  decree,  and  to  dismiss  this  appeal 

Appeal  dismissed 
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May  29. 


MESSRS.  JARDINE,  SKINNER,  AND  COMPANY 

VCTSILS 

RANI  SURUT  SOONDARI  DEBL 

ON  APPEAL  FROM  THE  HIGH  COURF  OF  JUDICATURE  AT  FORT 
WILLIAM  IN  BENGAL. 
Right  of  occupancy — Undivided  share  of  iki  whole — Agreement  (o  renew  the  lease — 
Terms  of  the  new  lease — Holding  over, 

A  right  of  occupancy  may  be  acquired  in  respect  of  an  undivided  share  of 
an  estate. 

Holding  as  ijaradars  prior  to  and  during.their  lease  does  not  create  in  them 
a  right  of  occupancy. 

An  agreement  contained  in  the  pottah  to  grant  a  renewal  of  the  lease  does 
not  create  or  vest  in  the  lessees  a  fresh  term  of  years.  It  merely  gave  them  a 
right  to  a  renewal  of  the  lease,  and  to  compel  the  lessor  to  renew  it  if  the 
latter  should  attempt  to  turn  them  out  of  possession  at  the  expiration  of  the 
term.  It  also  gave  the  lessor  a  right  to  the  land,  and  to  rent  it  to  others  if  the 
lessees  should  refuse  to  accept  a  pottah  and  execute  a  kuboolyat  within  the 
time  prescribed  for  duly  ascertaining  and  fixing  the  rent  to  be  paid  during 
the  renewed  term.  If  the  rent  at  which  the  lessor  offered  to  renew  the  lease 
were  too  high,  the  lessees  were  not  bound  to  accept  it,  but  could  compel  the 
lessor  to  renew  it  at  a  proper  rate  having  regard  to  the  stipulations  of  the 
lease. 

Where  nothing  is  said  in  the  ijara  as  to  the  duration  of  the  new  lease,  a 
term  for  a  longer  period  than  the  original  term  cannot  reasonably  be  implied. 

Where  a  lessee,  after  the  expiration  of  the  term  of  the  lease,  held  over,  he 
did  so  subject  to  the  terms  of  the  lease. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts  of 
the  case  appear  sufficiently  from  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Barnes  Peacock: — The  appellants  in  this  case  are 
Messrs.  Jardine,  Skinner  and  Company.  They  were  the  defen- 
dants in  a  suit  brought  against  them  by  Rani  Sarut  Soondari  Debi 


•  Present -.—Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague 
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to  recover  possession  of  a  2  annas  15  gundas  share  of  upwards  of         J-^* 
20,000  beegahs  of  chur  land.  J^ 

The  question  is  whether  the  plaintiff  was  entitled  at  the  time,      jARifiNE* 
when  she  commenced  her  suit,  to   treat  as  trespassers  the  defen-      Skinner 

AND  COM- 

dants  who  had  unquestionably  held  as  ijaradars  under  her.  The  pany 
ijara  was  dated  the  1 2th  Jeyt  1272,  corresponding  with  the  year  Rani  Surat 
1865,  and  was  to  continue  for  a  term  of  five  years.  It  comprised  ^^^eb^'^^ 
a  large  quantity  of  land  besides  the  chur  land  now  in  dispute. 
As  to  the  latter  the  kuboolyat  executed  by  the  defendants'  agent, 
contained  the  following  stipulation : — "  Having  fixed  a  yearly 
rent  of  Rs.  600-4  annas  for  your  nij  share  of  20,950  beegahs, 
describing  them  as  per  boundaries  given  in  the  schedule 
below,  you  have  included  it  in  the  aforesaid  ijara  rent  of 
Rs.  4,417-9-5.  I  shall  be  in  possession  of  the  siid  chur  as  a  jote. 
Upon  the  expiration  of  the  term  of  the  ijara  of  the  said 
mehals,  a  pottah  and  kuboolyat  will  be  respectively  given  and 
taken  in  respect  of  the  jot«,  regard  being  had  to  the  quantity  of 
land  and  amount  of  rent  that  shall  be  determined  to  belong  to 
your  nij  share  in  accordance  with  the  productive  power  of  the  land 
within  the  area  determined  by  a  measurement  of  the  said  chur.  If 
I  do  not  take  a  pottah  and  give  a  kuboolyat  within  two  months 
after  the  fixing  of  the  rate  of  that  land,  you  will  make  a  settlement 
with  others."  In  other  words,  the  defendants  were  to  be  entitled 
at  the  expiration  of  the  term  of  five  years  to  a  renewal  of  the  lease 
of  the  land  in  dispute  at  a  rent  to  be  fixed  according  to  the  measure- 
ment of  the  land  to  be  made  at  that  time,  and  to  the  productive 
powers  of  the  land. 

The  defendants  at  the  expiration  of  the  lease  continued  in 
possession.  Nothing  was  done  with  regard  to  assessing  the  rent 
for  the  new  lease  for  nearly  three  years  afterwards,  but  the  defen- 
dants remained  in  possession,  and  continued  to  pay  the  old  rent 
into  Court,  the  plaintiff  having  apparently  refused  to  accept  it. 
In  Pons  1279  the  plaintiff  caused  a  notice  to  be  served  upon  the 
defendants.  That  notice,  after  referring  to  the  above-mentionod' 
stipulation  in  the  kuboolyat,  and  stating  that  a  jummabundi  had 
been  made  of  the  said  land  assessing  the  rent  at  Rs.  1,44^-8-2 
under  a  measurement,  the  rates  being  fixed  in  accordance  with  the 
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J.  C.  productive  powers  of  the  various  sorts  of  land  mentioned   in   the 

'^78  schedule,  and  the  rates  paid  hy  tenants  of  a  similar  class  for  lands 

Messrs.       of  a  similar  description,  proceeded  as  follows:  "Notices  have  been 
Skinner       repeatedly   given   to   you  requiring   the  exchange    ofpottahand 
^^PANY^'     kuboolyat,  but  you   have  notwithstanding   failed   to   appear   and 
^«  make  any  settlement.     For  this  reason  you  are  again  informed  by 

SooNDARi  means  of  this  notice  that  in  accordance  with  the  provisions  of  the 
kuboolyat  dated  14th  Jeyt  1272  B.  S.,  given  by  you,  you  shall 
appear  personally  or  through  your  manager  or  other  authorised 
person  within  two  months  from  the  date  of  the  service  of  this 
notice  at  Putia,  the  Sudder  Cutcherry  of  my  zemindary  and  apper- 
taining to  Zillah  Rajshahye,  and  taking  a  pottah  at  the  rent 
mentioned  in  this  notice,  deliver  a  kuboolyat.  If  you  do  not 
do  this  within  the  said  period,  after  its  expiration  a  settle- 
ment will  be  made  with  others."  There  is  no  proof  of  the 
former  notices  mentioned  in  this  document.  For  all  that  ap- 
pears from  the  evidence,  this  was  the  first  notice  served  upon 
the  defendants.  Some  further  correspondence  took  place,  but 
nothing  was  settled  between  the  parties,  and  the  plaintiff  filed 
her  plaint  in  August  1874.  The  defendants  insisted  that  by 
reason  of  a  long  occupation  of  the  lands  they  had  acquired  a  right 
of  occupancy,  and  that  the  plaintiff  had  no  right  to  turn  them  out 
of  possession.  In  paragraph  2  of  their  written  statement  they  say  : 
"  The  lands  in  dispute  have  been  held  by  us  in  jote  right  for  up- 
wards of  12  years  since  their  formation,  and  the  plaintiff  therefore 
included  the  said  jote  in  pottah  of  12th  Jeyt  1272  and  realised 
rent  accordingly.  The  rents  of  the  years  1277,  1278,1279,  and 
1280  have  been  deposited  by  us  in  the  Moonsiff's  Court  at  Jungi- 
pore.  We  have  acquired  the  right  of  occupancy  in  the  plaintiflTs 
share  of  the  said  lands,  and  possess  a  legal  right  to  hold  and  enjoy 
the  same  on  payment  of  a  rental  of  Rs.  609-4  annas  per  year." 
They  claimed,  therefore,  a  right  of  occupancy  acquired,  by  virtue 
of  the  provisions  of  Act  VIII  of  1869  of  the  Bengal  Government, 
or  under  Act  X  of  1859  of  the  Governor- General  in  Council. 

With  reference  to  this  claim  the  Judge  of  the  Court  of  first 
instance  laid  down  two  issues,  the  4th  and  5th,  which  are :  "  Was 
there  a  jotedar  holding  by  defendants  of  plaintift's  share  antece- 
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dent  to,  independoDt  of,  and  not  merged  in  the  interest  conferred  by 
the  ijara  lease.  If  there  were  such  ajotedar  holding,  has  it  ripened 
into  a  right  of  occupancy  ? "  In  his  judgment  at  page  97  he  says  : 
"  I  find  that  the  defendants  had  a  jotedary  tenure  antecedent  to 
the  ijara  lease,  and  not  merged  therein  ;  but  that  this  tenure  has 
not  been  shown  to  have  been  strengthened  by  the  acquisition  of  a 
right  of  occupancy  in  the  lands  included  therein."  As  their  Lord- 
ships understand  the  learned  Judge  in  this  part  of  his  judgment, 
he  held  that  there  was  a  jotedary  holding,  but  that  the  defendants 
had  not  gained  a  right  of  occupancy  which  entitled  them  to  hold 
possession  as  against  the  plaintiff  independently  of  the  stipulations 
in  the  ijara. 

The  High  Court  put  their  conclusions  on  the  above  issues  far 
more  clearly.  They  say :  *'  At  any  rate  it  seems  an  irresistible 
conclusion  that  the  occupancy  of  the  defendants  in  these  lands 
was  connected  with  and  arose  entirely  out  of  their  tenure  as 
ijaradars  of  the  pergunnah.  That  being  so,  the  case  falls  under 
the  repeated  decisions  of  this  Court,  that  no  farmer  or  leaseholder 
can,  during  the  term  of  his  lease,  create  for  himself  a  sub- tenure 
which  is  to  enure  after  the  lease  expires  to  the  prejudice  of  the 
owner  whose  locum  tenens  he  is  during  the  term  of  his  lease.  But 
even  if  that  were  not  so  it  is  impossible  to  see  how  the  defendants 
could  have  acquired  either  a  right  of  occupancy  or  a  jotedar  right 
in  respect  of  an  undivided  share  of  an  estate.** 

Their  Lordships  do  not  concur  in  the  view  thus  expressed  by 
the  High  Court,  to  the  effect  that  a  right  of  occupancy  cannot  be 
acquired  in  respect  of  an  undivided  share  of  an  estate ;  but  they 
fully  concur  in  the  conclusion  that  the  defendants'  holding  as 
ijaradars  prior  to  and  during  the  lease  of  1865  did  not  create  in 
them  a  right  of  occupancy,  and  that  after  the  expiration  of  the 
lease  of  1865  they  held  over,  subject  to  the  terms  of  that  lease. 

They  are  also  clearly  of  opinion  that  in  point  of  law  the  agree- 
ment contained  in  the  pottah  to  grant  a  renewal  of  the  lease  did 
not  create  or  vest  in  the  defendants  a  fresh  term  of  years.  It 
merely  gave  them  a  right  to  a  renewal  of  the  lease,  and  to  compel 
the  plaintiff  to  renew  it  if  she  should  attempt  to  turn  them  out  of 
possession  at  the  expiration  of  the   term.     It  also  gave  the  plain- 
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tiflF  a  right  to  the  land,  and  to  let  it  to  others  if  the  defendants 
should  refuse  to  accept  a  pottah  and  execute  a  kuboolyat  within 
two  months  after  the  rent  to  be  paid  during  the  renewed 
term  should  have  been  duly  ascertained  and  fixed.  Accord- 
ingly, when  after  the  expiration  of  the  lease,  and  before  the 
defendants  acquired  a  right  of  occupancy,  the  plaintiff  gave 
them  notice  that  unless  they  renewed  the  lease  acconling  to 
the  terms  which  she  pointed  out,  she  would  settle  with  others, 
or  in  other  words  that  she  would  turn  them  out  of  posses- 
sion, the  defendants  might  if  they  had  pleased  have  requir- 
ed the  plaintiff  to  perform  her  agreement,  and  to  grant  them  a 
lease  upon  the  terms  stipulated ;  but  even  if  they  had  done  so 
they  could  not,  in  their  Lordships'  opinion,  have  compelled  her 
to  grant  a  lease  for  a  longer  period  than  five  years.  Nothing  is 
said  in  the  ijara  as  to  the  duration  of  the  new  lease,  and  a  terio 
for  a  longer  period  than  the  original  term  could  not  reasonably  be 
implied.  The  defendants  however  took  no  measures  to  obtain  a 
renewal  of  the  lease,  and  at  the  present  moment  the  period  of  five 
years  from  the  expiration  of  the  lease  of  1065  has  expired.  The 
Judges  of  the  High  Court  say  :  "  She  waited  for  three  years  after 
the  expiry  of  the  ijara  lease  before  she  gave  notice  to  the  defen- 
dants, and  allowed  the  defendants  to  occupy  at  the  old  rate,  which  was 
very  much  less  than  what  was  now  demanded.  After  that  she  waited 
for  two  years  more  before  she  brought  the  present  suit ;  and  finally 
about  six  or  seven  years  have  now  elapsed  since  the  termination  of 
the  ijara,  and  the  defendants  are  still  holding  at  the  rate  of  Rs.  609 
that  which  the  plaintiff  claims  to  be  worth  Rs.  4,000.  Having 
regard  simply  to  this  circumstance,  it  appears  to  us  that  the  defen- 
dants had  already  had  the  full  benefit  which  they  could  have  de- 
rived from  the  stipulation  in  the  ijara  pottah.  They  could  not  have 
required  the  plaintiff  to  give  them  the  land  for  more  than  five 
years  nor  could  they  have  expected  to  hold  the  land  at  anything 
like  so  favorable  a  rent  as  that  at  which  they  have  been  so  loQg 
enjoying."  Their  Lordships  are  of  opinion  that  the  plaintiff  had 
no  right  to  measure  the  lands  in  the  absence  of  the  defendants, 
or  herself  to  determine  finally  the  rent  at  which  the  lease  should 
be  renewed.  If  the  rent  at  which  the  plaintiff  offered  to  renew 
the   lease  were  too   high,   the   defendants   were   not  bound    to 
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accept  it;  but    in   that  case   it   lay  upon  them   to  take  tnea-  JC. 

sures  to  compell  the  plaintiflF  to  renew  at  a  proper  rate,   having  J^ 


regard   to   the   stipulations  of  the  lease.     This  they  did    not  do       Messrs. 

c     1  •         1.        •  Jardinb, 

at  any   time    before   the   commencement   of  the  suit   otherwise      Skinner 

than  by  stating  in   the  letter  of  the  4th  November  1873  (p.  52)      "^pany**" 
their  readiness  to  accept  a  renewal  at  a  rent  to  be  fixed  in  accor-    r^ni^urat 
dance  with  the  terms  stipulated.     Even  in  their  defence  to  the  suit,      Soondary 

though  they  stated  that   they   were  ready  to  take  a  pottah  upon  * 

the  terms  stipulated,  they  still,  as  already  stated,  set  up  a  right  of 
occupancy  at  the  rent  of  Rs  609-4  annas  a  year.  It  appears  that  a 
great  portion  of  the  land  has  been  diluviated,  and  it  would  be  impos- 
sible now  to  measure  the  land  as  it  existed  at  the  time  of  the  expi- 
ration of  the  lease,  or  to  ascertain  what  were  the  productive  powers 
of  the  land  at  that  time. 

Their  Lordships  are  of  opinion  that  the  plaintiff  had  a  right  to 
turn  the  defendants  out  of  possession  at  the  expiration  of  the  term 
granted  by  the  lease  of  1865,  except  so  far  as  that  right  was  quali- 
fied by  the  stipulation  for  a  renewal ;  that  the  defendants  at  the 
expiration  of  that  lease  had  an  equitable  right  to  a  renewal  accord- 
ing to  tie  stipulations  in  the  agreement ;  but  that  it  is  too  late  for 
them  to  rely  upon  their  title  to  a  renewal  of  the  lease  which,  if  it 
had  been  granted,  would  now  have  expired.  They  have,  therefore, 
no  equity  to  resist  the  plaintiff's  claim  to  recover  the  possession  of 
the  land. 

Under  these  circumstances  their  Lordships  are  of  opinion  that 
the  decree  of  the  High  Court  ought  to  be  affirmed,  and  they 
will  humbly  advise  Her  Majesty  to  that  effect.  The  appellants 
must  pay  the  costs  of  this  appeal. 

Appeal  dismissed. 
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J.  0/  RAMJISDAS  AND  IMTIAZ  ALI 

1878 

,_JL.  versus 

June,  22.  RAJAH  BHAGWAN  BAX  and  Another. 

ON  APPEAL  FROM  THE  COURT  OF  THE  COMMISSIONER  OF 

LUCKNOW. 

Act  XXIV  of  1^70 — Rule  8 — Interest— Limifation. 

Under  the  exceptional  legislation  with  which  they  had  to  deal,  and  the 
exceptional  circumstances  of  the  case,  their  Lordships  were  not  so  clearly 
satisfied  that  the  Commissioner  had  not  the  power  to  deal  with  the  order  of  his 
subordinate  officer  as  he  did,  as  to  feel  themselves  driven  to  a  decision  the 
effect  of  which  would  be  to  reverse  an  order  which  appeared  to  them,  except 
in  one  particular,  (and  as  to  which  their  Lordships  modified  it)  just  and  proper, 
and  to  set  up  another  which,  if  acted  upon,  would  practically  repeal  the  8th 
Rule  made  under  Act  No.  XXIV  of  1870. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
Court  of  the  Commissioner  of  Lucknow.  The  facts  of  the  case 
will  appear  sufficiently  from  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Robert  Collier: — This  is  an  appeal  from  a  judgment  of 
the  Commissioner  of  the  Lucknow  Division  of  the  Province  of 
Oudh,  by  which  he  varied  an  order  made  by  the  Superintendent 
of  Encumbered  Estates  under  the  "  Oudh  Talookdars  Relief  Act" 
of  1870. 

To  make  the  judgment  and  the  grounds  of  appeal  from  it 
intelligible,  a  short  history  of  the  case  is  necessary. 

On  the  8rd  June  1870,  Rajah  Omrao  Singh,. Talookdar  of 
Pakhra  Ausari,  executed  a  deed  whereby  he  acknowledged  that 
he  had  received  Rs.  60,000  from  the  appellants,  for  which  sum 
he  pledged  his  estate  to  them.  They  were  to  hold  the  estate 
and  receive  the  rents  and  profits  of  it  for  twelve  years,  after  which 
time  he  was  to  be  entitled  to  repay  them  the  principal  and 
interest  at  12  per  cent,  per  annum,  and  to  recover  possession  of 
the  estate. 

*  Present:— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Collier. 
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Soon  after,  another  advance  of  Rs.  12,000  was  made  to  the 
Rajah ;  and  Rs.  3,000  were  advanced  to  his  brother  for  which  he 
became  security.  Some  other  small  sums  were  advanced  to  him 
at  18  per  cent. 

His  estate  was  soon  after  taken  possession  of  by  the  Court 
of  Wards  on  a  representation,  which  turned  out  to  be  unfounded, 
of  his  incapacity  ;  subsequently  on  his  application,  the  provisions 
of  the  **Oudh  Talookdars  Relief  Act"  (XXIV  of  1870)  were  duly 
applied  to  the  estate. 

The  order  directing  the  application  of  the  Act  to  the  estate,  and 
appointing  a  manager,  was  dated  October  30th  1871.  Mr.  Glynn, 
the  Deputy  Commissioner  of  the  Province,  who  had  been  the 
manager  under  the  Court  of  Wards,  was  appointed  manager  under 
the  Act.     In  November  1872,  he  was  succeeded  by  Mr.  Finn. 

"  The  Gudh  Talookdars  Relief  Act"  appears  to  have  been  en- 
acted mainly  in  the  interest  of  the  talookdars,  for  the  purpose 
of  protecting  them  in  some  degree  against  the  claims  of  money- 
lenders by  which  their  estates  were  being  consumed,  and  un- 
doubtedly some  of  its  provisions  are  somewhat  stringent  against 
creditors.  With  its  policy,  however,  we  have  no  concern.  The 
Act,  after  restraining  proceedings  in  execution  against  the  talook- 
dar  and  his  estate, — invalidating  all  incumbrances  created  by 
him  during  the  management,  investing  the  manager  with  large 
powers  for  protecting  and  improving  the  property,  and  other 
purposes,  and  providing  for  the  proof  of  debts,  proceeds  to  enact 
as  follows : — 

"  9.  The  manager  shall  in  accordance  with  the  rules  to  be 
made  under  this  Act  determine  the  amount  of  the  debts  and 
liabilities  due  to  the  several  creditors  of  the  talookdar  and  persons 
holding  mortgages,  charges,  or  liens  on  the  said  property,  or  any 
part  thereof. 

"10.  An  appeal  against  refusal,  admission  or  determina- 
tion under  ss.  7,  8,  or  9,  shall  lie,  if  preferred  within  six  weeks 
from  the  date  of  such  determination,  to  the  Commissioner  of 
Division  to  whom  the  manager  is  subordinate  ;  and  the  decision 
of  such  Commissioner  or  of  the  manager  if  no  such  appeal  has  been 
so  preferred,  shall  be  final. 
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JC-  "11.     When  the  total   amount  of  such  debts  and  liabilities 

i^7S*  has  been   finally  determined,    the   manager    shall    prepare  and 

Ramjisdas  submit  to  the  Chief  Commissioner  a  schedule   of  such   debts  and 

ali  liabilities,   and  a  scheme   for   the   settlement  thereof;  and  such 

RajaiTbhag-  8cJi^°^®»  when  approved  by  the  Chief  Commissioner  shall  be  carried 

WAN  Bax       into  effect.     Until  such  approval  is  triven,  the  Chief  Commissioner 
and  Another.  ^  ,  ,» 

may,  as  often  as  he   thinks   fit,   send   back   such   scheme  to   the 

manager  for  revision,   and   direct    him   to   make    such   further 

enquiry  as   may  be   requisite   for   the   proper  preparation  of  the 

scheme." 

Section  20  enables  the  Chief  Commissioner  to  make  rules 
consistent  with  the  Act  in  all  matters  connected  with  its  enforce- 
ment, and  declares  that  "such  rules  when  approved  by  the  Governor- 
General  of  India  in  Council,  and  published  in  the  local  official 
Gazette,  shM  have  the  force  of  law," 

Bules  were  duly  made  in  pursuance  of  the  Act,  of  which  the 
8th  is  in  these  terms  : — 

'•  When  the  amount  of  any  debt,  both  principal  and  interest, 
has  been  determined,  the  manager  may  direct  that  interest,  at  a 
rate  not  exceeding  6  per  cent,  per  annum,  shall  be  paid  on  the 
aggregate  sum  declared  to  be  due  from  the  date  of  decision  till 
the  date  of  payment/'  The  combined  effect,  therefore,  of  the  Act 
and  of  the  Rule  made  under  it  is  that  the  manager  is  to  deter- 
mine the  amount  due  for  the  principal  and  interest  up  to  the 
date  of  his  determination,  calculating  such  interest  according 
to  the  contract  rate  (if  any),  and  may  allow  subsequent  interest 
on  the  amount  so  determined,  as  upon  a  judgment  debt,  up  to 
the  time  of  payment,  provided  the  rate  of  such  subsequent  in- 
terest does  not  exceed  6  per  cent. 

Mr.  Glynn  on  the  4?th  September  1871,  while  he  was  mana- 
ger under  the  Court  of  Wards,  made  the  following  Memoran- 
dum : — 

"The  claim  (of  appellants)  for  Rs.  60,000 +  Rs.  12,000  will  now 
be  registered.  There  were  Rs.  3,000  let  off,  and  I  will  not  bring 
them  in  now  against  the  Rajah  after  a  compromise.  About  the 
remaining  Rs.  3,107-8  annas  enquiry  will  be  made  on  copies  of 
the  claimant's  books  being  received.     The  Rajah  will  be  referred 
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to  also  about  this  money,  an(J  it  will  be  admitted  if  no  valid  rea- 
son be  shown  against  my  doing  so  by  the  Rajah." 

After  Mr.  Glynn  was  appointed  as  manager  under  the  Act,  the 
following  memoranda  were  made  by  him  : — 

"Will  not  let  off  more  than  the  Rs.  3,000.  Imtiaz  Ali  will 
let  oflF  10  per  cent,  for  cash  payment  on  interest. 

''2:1th  April,  1872." 

"  The  interest  on  Rs.  72.000  will  be  according  to  the  bond 
up  to  September  1871,  and  after  that  at  6  per  cent,  per  annum. 
The  claim  for  Rs.  3,107-S  annas  in  respect  to  Babu  Gurdat  Sing 
is  not  admitted.  The  Babu  has  his  own  village,  and  the  Babu 
should  be  proceeded  against, 

"lO^A  June  1872." 

It  has  been  contended  on  the  part  of  the  respondent  that  this 
last  memorandum  was  a  **  determination"  by  Mr.  Glynn,  under 
8.  10  of  the  Act,  and  that  not  having  been  appealed  against 
within  six  weeks  it  became  final.  Their  Lordships,  however,  do 
not  regard  it  as  such  a  determination.  On  the  appointment  of 
Mr.  Finn  as  manager  in  November  1872,  the  appellants  brought 
their  claim  before  him,  contending,  and  rightly  as  it  appears  to 
their  Lordships,  that  there  had  been  no  final  determination  by  his 
predecessor,  whereupon  Mr.  Finn  made  an  order,  which  he  was 
induced  to  alter  on  review.  His  order  on  review,  dated  25th 
November  1872,  increased  the  principal  sum,  and  thus  con- 
cluded— 

"  Interest  on  the  debt  to  date  of  decision  will  be  calculated 
at  the  rate  agreed  upon.  Future  interest  upon  the  sum  covered 
by  the  bond  at  6  per  cent,  (per  mensem,)  and  remainder  of  the 
debt  at  6  per  cent,  per  annum." 

Soon  after  this  order  the  Rajah  died,  and  was  succeeded  by 
his  infant  son,  who  is  a  respondent  together  with  the  manager 
(or  Superintendent)  of  the  Incumbered  Estates. 

After  a  good  deal  of  delay  this  order  was  brought  to  the  at- 
tention of  Chief  Commissioner,  who,  acting  probably  under  the 
powers  conferred  on  him  by  s.  11  of  the  Act,  appears  to  have 
disapproved   of  so   much   of  it  as  directed  future  interest  at  12 
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per  cent,  per  annum^  regarding  this  rale  of  interest  as  prohibited 
by  the  8th  Rule,  in  which  view  their  Lordships  concur.  There- 
upon (and  on  the  0th  June  1874)  the  following  proceeding  was 
recorded  by  Pundit  Kali  Sahae,  described  as  Superintendent  of 
Incumbered  EJstates,  Lucknow  Circle  : — 

"A  docket,  No.  1,822,  dated  29th  April  1874,  has  been  re- 
ceived from  the  personal  assistant  to  the  Chief  Commissioner 
under  cover  of  the  Commissioner's  docket,  No.  1,704,  dated  4tb 
May  1874,  directing  that  the  Superintendent  was  not  autho- 
rised to  award  interest  at  a  higher  rate  than  6  per  cent.  Where- 
fore a  higher  rate  of  interest  than  6  per  cent,  will  not  be 
allowed. 

*'  Ordered  that  a  letter  be  addressed  to  the  decree  holders, 
communicating  to  them  the  above  information.  This  proceeding 
will  be  filed  with  the  record." 

On  this  the  appellants  became  unable  to  avail  themselves 
of  Mr.  Finn's  order,  and  a  deadlock  appears  to  have  ensued.  The 
next  material  proceeding  was  taken  by  the  present  appellants, 
who  s^pealed  to  the  Commissioner  of  the  Lucknow  Division 
against  the  foregoing  order  of  Kali  Sahae.  The  Division  Com- 
missioner referred  them  to  the  Chief  Commissioner,  who  declined 
to  interfere  in  their  behalf,  whereupon  they  preferred  another 
appeal  to  the  Division  Commissioner,  dated  10th  September  1874, 
wherein  they  contended  that  Mr.  Finn's  order  was  right  and  that 
it  was  final.     The  petition  concludes  in  these  terms : — 

"  Under  these  circumstances  your  petitioner  most  respectfully 
re-submits  his  petition  of  appeal  with  enclosures,  and  prays  that 
it  may  be  formally  admitted  and  judicially  disposed  of  to  enable 
any  of  the  parties  feeling  aggrieved  by  the  decision  to  prefer 
his  appeal  under  s.  4  Act  VI  of  1874  to  Her  Majesty's  Privy 
Council." 

The  present  appellants  therefore,  in  September  1874,  desired 
a  judicial  determination  on  substantially  the  same  questions  as 
are  raised  in  the  present  appeal. 

It  does  not  appear  what,  if  anything,  was  done  upon  the  appeal 
of  September  1874,  and  it  may  be  inferred  that  the  proceedings 
dropped,  or  were  superseded  by  those  next  to  be  mentioned. 
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On  the  23rd  October  1 874,  an  appeal  raising  the  same  question  J.  C. 

in  another  form  was  presented  by  the  present  respondents   against  J^ 

the  order  of  Mr.  Finn,  on  the  ground  (among  others)  that  it  was     Ramjisdas 

..11  1  4i  «  .       .  .     .  r.  1  M  .        1   1  AND  IMTIAZ 

illegal  on  the  face  of  it  in  giving  a  rate  of  interest  prohibited  by  Ali 

law.     On  this  appeal  the  Commissioner   ordered    that   Mr.  Finn^s    rajah  Bhag 

calculation   of  principal   being   adopted,  the    interest  should   be       wan  Bax 

1,111  n     1       1       1  ir       ^Mi         »  1         andAnother. 

calculated  under  the  terms  of  the  deed  up  to  Mr.   Glynn  s  order 

of  10th  June  1872,  and  thereafter  at  6  per  cent,  per  annum. 

This  is  the  judgment  now  appealed  against,  and  the  point 
mainly  relied  upon  is  that  the  appeal  being  out  of  time,  the 
Commissioner  had  no  jurisdiction  to  entertain  it.  The  Commis- 
sioner was  aware  of  the  difficulty  in  the  way  of  his  hearing  the 
appeal  raised  by  the  limitation  of  appeals  prescribed  by  s.  10  of 
the  Oudh  Talookdars  Relief  Act,  and  appeared  to  think  that  s.  3S3 
of  Act.  VIII  of  1859  might  apply  to  the  case,  in  which  view 
their  Lordships  cannot  concur.  He  proceeded  to  dwell  on  the 
exceptional  nature  of  the  case,  on  the  fact  of  the  respondent 
being  a  minor  and  incapable  of  exercising  his  right  to  appeal, 
except  through  the  manager,  who  himself  made  the  order,  and 
could  scarcely  be  expected  to  appeal  against  it, — a  state  of 
things  which  the  Act  does  not  seem  to  contemplate — he  referred 
to  the  action  of  the  Cheif  Commissioner  who  objected  to  the  allow- 
ance of  interest  beyond  the  lawful  rate,  practically  setting  aside 
Mr.  Finn's  order,  and  he  might  have  referred  to  the  appeal  of  the 
now  appellants  against  the  order  of  the  8th  June  1874,  whereby 
they  desired  an  adjudication  on  practically  the  same  question  as 
that  raised  in  the  appeal  before  him,  expressly  with  the  object  of 
getting  rid  of  the  deadlock  occasioned  by  the  conflicting  decisions 
in  Oudh  by  an  appeal  to  Her  Majesty  in  Council.  He  finally  came 
to  the  conclusion  that  he  had  power  to  amend  so  much  of  the  order 
as  was  manifestly  at  variance  with  the  law.  Their  Lordships, 
although  the  case  is  not  free  from  difficulty,  are  not  so  clearly 
satisfied  that  under  the  exceptional  legislation  with  which  they 
have  to  deal,  and  the  exceptional  circumstances  of  this  case,  the 
Commissioner  had  not  this  power  to  deal  with  order  of  his  subordi- 
nate officer,  as  to  feel  themselves  driven  to  a  decision  the  eflFect  of 
which  would  be  to  reverse  an  order  which  appears  to  them  except 
in  one  particular,  just  and  proper,  and  to  set  up  another  which,  if 
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acted  upon,  would  practically  repeal  the  8th  Rule  made  under  the 
Oudh  Talookdar  Relief  Act.  The  particular  referred  to  is  that 
the  order  directs  the  6  per  cent,  interest  tocommeoce  from  the  lOih 
June  1872,  the  date  of  Mr.  Glynn's  memoraudura ;  whereas  in 
their  opinion  that  date  should  be  the  25th  November  following, 
when  the  gross  amount  then  due  for  principal  and  interest  was 
finally  determined  by  Mr.  Finn.  They  will  therefore  humbly 
advise  Her  Majesty  that  the  order  appealed  against  be  varied 
so  far  as  to  direct  that  the  amount  determined  by  Mr.  Finn  on 
the  25th  November  1872  to  be  due  should  be  adopted,  and 
that  subsequent  interest  should  be  allowed  thereon  at  the  rate 
of  6  per  cent,  per  annum.     There  will  be  no  costs  of  this  appeal. 

Decree  mcdifiecL 


THE  MAHARAJA  OF  BULRAMPORE. 

verstis 

UMAN  PAL  SINGH  AND  QANESH  SINGH. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMIS- 
SIONER OF  OUDH. 

Act  No.  XXVI  of  1Z66— Holding  under  Contract. 

Under-tenures  held  under  contract,  or  under  any  arrangements  from  which 
a  contract  may  be  inferred,  are  within  the  definition  of  sub-proprietary  rights 
given  in  the  rules  annexed  to  Act  No.  XXVI  of  1866,  and  their  holders  arc 
entitled  to  a  sub-settlement. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
Court  of  the  Judicial  Commissioner  of  Oudh.  The  judgment  of 
their  Lordships  was  delivered  by 

Sir  Montague  Smith  : — In  this  case  the  Settlement  Officer  has 
found  that  the  respondents  are  entitled  to  a  sub -settlement  for 
certain  villages  in  respect  of  under-proprietary  rights  heldMinder 
the  Maharajah  of  Bulrampore.  The  Commissioner  of  Fyzabad 
has  confirmed  that  finding ;  and  upon  appeal  to  the  Judicial 
Commissioner,  he  saw  no  reason  to  disturb  it 

The  question  turns  upon  the  construction  of  Act  XXVI  of 
1866,  and  the  rules,  which  have  the  effect  of  legislative  rules, 
scheduled  in  that  Act. 


*  Present:— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,    Sir  Montague 
E.  Smith,  and  Sir  Robert  P.  Collier. 
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It  appears  that  the  Raj  of  Bulrampore  is  a  large  and  ancient 
estate,  and  that  these  respondents  have  held  the  villages — ^a  part 
of  that  large  Raj — for  a  very  considerable  period  of  time.  The 
documentary  evidence  shows  that  they  have  been  in  possession 
from  at  least  as  early  as  the  year  1771.  Mr.  Cowie  admits  that 
they  held  as  sub-tenants  ;  that  there  was  an  under-tenure  under 
which  they  legally  held  the  villages;  and  the  only  question  is 
whether  they  held  so  as  to  bring  their  under-tenures  within  the 
definition  of  sub-proprietary  rights  given  in  the  rules  annexed  to 
Act  No.  XXVI  of  1866. 

The  rules  are  not  very  clearly  worded,  but  they  seem  sufficient- 
ly clear  to  enable  a  plain  decision  to  be  given  in  this  cnse.  Rule 
2  says,  '\To  entitle  a  claimant  to  obtain  a  sub-settlement,  he 
must  show  that  he  possesses  an  under-proprietary  right  in  the 
lands  of  which  the  sub -settlement  is  claimed,  and  that  such  right 
has  been  kept  alive  over  the  whole  area  claimed  within  tlie  period 
of  limitation."  It  is  not  necessary  to  enquire  what  "  the  period 
of  limitation*'  means,  for  no  question  of  limitation  arises.  The 
important  part  of  rule  No.  2  is,  '*  He  must  also  show  that  he, 
either  by  himself  or  by  some  other  person  or  persons  from  whom 
he  has  inherited,  has,  by  virtue  of  his  under-proprietary  right,  and 
not  merely  through  privilege  granted  on  account  of  service  or  by 
favor  of  the  talookdar,  held  such  lands  under  contract  (pucka) 
with  some  degree  of  continuousness  since  the  village  came  into 
the  talooka."  "Some  degree  of  continuousness*'  is  a  vague 
phrase,  but  No.  3  supplies  a  definition  of  it.  Rule  No.  3  is,  "The 
words  'with  some  degree  of  continuousness,'  will  be  interpreted 
as  follows:  If  the',  village  was  included  in  the  talooka  before  the 
13th  February  1836" — and  this  village  falls  within  that  category 
— *'the  lease  must  have  been  held  for  not  less  than  twelve  years 
between  that  date  and  the  annexation  of  the  province."  Undoubt- 
edly, if  there  was  a  holding  under  contract  in  this  case,  the 
necessary  degree  of  continuousness  has  been  satisfied ;  and  the  only 
question  is,  whether  or  no  there^was  sufficient  evidence  that  these 
lands  were  held  "under  contract  (pucka)." 

Mr  Cowie  has  referred  to  some  of  the  documentary  evidence 
which  appears  to  show  that  they  were  held  under  what  are  called 
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leases  The  Settlement  Officer  has  found  that  the  holding  was, 
within  the  meaning  of  these  rules,  a  holding  under  contract.  Their 
Lordships  think,  supposing  the  evidence  supports  his  finding  as  to 
the  lease,  and  being  confirmed  by  the  Commissioner,  they  are  not 
disposed  to  look  too  narrowly  at  the  facts,  that  in  point  of  law  the 
decision  is  correct  The  terms  "  holding  under  contract"  embrace 
any  holding  under  arrangements  from  which  a  contract  may  be 
inferred.  Then  the  Settlement  Officer  has  found  that  the  land  was 
not  granted  "on  account  of  service  or  by  favor  of  the  talookdar." 

Their  Lordships  having  looked  at  the  judgments  of  the  Settle- 
ment Officer  and  of  the  Commissioner  of  Fyzabad,  have  observed 
that  both  those  officers  took  very  considerable  pains  to  arrive  at  a 
correct  conclusion  in  this  case  ;  and  their  Lordships  see  no  reason 
whatever  to  suppose  that  they  have  not  come  to  a  correct  decision. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
affiim  the  decrees  appealed  from,  and  to  dismiss  this  appeal. 

Appeal  dismissed. 
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DOOLAR  CHAND  SAHOO  and  Others 

versus 
LALLA  BIHESHUR  DYAL  and  Others. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 

FORT  WILLIAM  IN  BENGAL. 

Act  No.  VIII  o/iBs9—Act  No.  VIII  0/1869  (B.  C.)  s.  S9—SaU  in  execution  of  a  decree. 

In  attaching  the  property  of  a  judgment-debtor,  whether  in  an   under- 

tenure  or  in  an  ordinary  leasehold  interest,  under  Act  No.   VIII  of  1859,  the 

judgment-creditor  can  only  attach  and   sell  the  right,  title  and  interest  of  the 

judgment-debtor.    But  if  he  proceeds  to  sell  a  tenure  under  sec.  59  of  Act  No, 

VIII  of  1859,  then  he  can  sell  the  tenure,  and  by  virtue  of  sec.  66  of  the  same 

•Present: -Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,and  Sir  Robert  P.  Collier. 
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Act,  the  purchaser  acquires  it  free  of  all  incumbrances  which  may  have 
accrued  thereon  by  any  act  of  any  holder  of  the  said  under-tenure,  his  re- 
presentatives, or  assignees,  unless  the  right  of  making  such  incumbrances 
shall  have  been  expressly  vested  in  the  holder  by  the  written  engage- 
ment. 

These  appeals  were  against  the  judgments  and  decrees  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
will  appear  from  the  judgment  of  their  Lordships  which  was 
delivered  by 

Sir  Barnes  Peacock  : —  In  these  two  cases  the  property  in 
respect  of  which  the  actions  were  brought  was  the  mouzah  called 
Mouzah  "Inglis"  in  the  district  of  Shahabad.  That  mouzah  many 
years  ago  was  granted  to  Gooran  Khan,  an  invalided  havil-dar, 
under  the  provisions  of  Section  33rd  of  Reg.  XLIII  of  1793.  By  vir- 
tue of  that  Section,  Gooran  Khan  held  the  property  free  of  revenue 
and  free  of  rent  during  bis  life  as  a  jagheer;  but  upon  his  death  the 
property  became  liable  to  be  assessed,  and  by  virtue  of  the  Section, 
to  which  allusion  has  been  made,  the  assessment  would  be  in  the 
nature  of  rent  payable  to  the  zemindar  of  the  estate  in  which  the 
mouzah  was  situate.  The  zemindar  in  question  was  the  Maharajah 
of  Domraon.  Upon  the  death  of  Gooran  Khan,  Bachoo  Khan,  his 
son  and  heir,  came  in  as  his  representative ;  and  the  property  then 
being  liable  to  assessment,  he  entered  into  a  settlement  with  the 
Maharajah  in  September  1827,  upon  which  a  rent  was  reserved 
to  the  Maharajah  in  respect  of  the  tenure.  Bachoo  Khan  died  in 
October  1860,  a  period  within  12  years  before  the  commence- 
ment of  the  suit.  He  left  a  widow,  Nazirun,  and  a  son,  Gooder 
Khan,  and  the  three  daughters,  Nazeerun,  Saheebun,  and  Peerzadi. 
The  son  was  entitled  to  a  share  of  5  annas  and  7  pies  and  4 
krants,  and  three  daughters  were  entitled  to  shares  amounting 
together  to  8  annas  4  pies  and  16  krants  of  the  mouzah. 
The  widow  appears  to  have  given  up  her  share  altogether,  and 
it  may  be  assumed  for  the  purpose  of  this  decision  that  the  son 
took  the  widow's  share,  which  together  with  his  own  share  of 
5  annas  7  pies  and  4  krants  gave  him  an  interest  to  the  extent 
of  7  annas  7  pies  and  4  krants.  That  interest  added  to  that  of 
the  daughters'  makes  up  the  whole  amount  of  the  16  annas  of 
the  mouzah. 
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After  the  death  of  Bachoo  Khan,  bis  son,  Oooder  Khan,  waa, 
sued  in  respect  of  a  loan  which  had  been  made  to  Bachoo  Khan. 
Proceedings  went  on,  and  a  decree  was  ultimately  obtained 
under  arbitration  against  Gooder  Khan.  Oooder  Khan,  in  or- 
der to  raise  money  to  satisfy  that  decree,  borrowed  a  sum  of 
money  from  Ram  Jeawan  Singh.  Oooder  Khan  was  sued  by  Bam 
Jeawan  Singh  in  respect  of  the  money  so  borrowed  ;  and  although 
Oooder  Khan  had  mortgaged  a  12-annas  share  of  the  mouzah  to 
Ram  Jeawan  as  a  security  for  the  loan,  the  action  against  Gooder 
Khan  was  treated  merely  as  one  for  an  ordinary  debt,  and  Ram 
Jeawan  obtained  a  decree  against  him  for  the  money  due,  and 
interest.  Upon  that  an  execution  was  issued.  Bisheshur  pur- 
chased under  that  decree,  not  the  12-annas  share,  which  had  been 
mortgaged,  but  merely  the  right  and  interest  of  Gooder  Khan, 
which,  as  already  stated,  amounted  to  7  annas  7  pies  and  4 
krants.  The  Maharajah  also  brought  a  suit  against  Gooder  Khan 
for  three  years'  rent,  which  was  due  under  the  settlement  made 
with  him.  That  suit  was  brought  under  the  provisions  of  Act 
VIII  of  1869  of  the  Government  of  Bengal.  In  that  suit  it  was 
ordered  that  an  ex  parte  decree  be  passed  in  favor  of  the  plaintiff, 
that  the  plaintiff  do  recover  the  amount  claimed,  with  costs, 
and  intei-est  at  the  rate  of  6  per  cent*  per  annum  up  to  the  day 
of  realization  from  the  defendant.  The  Maharajah  proceeded 
to  execute  that  decree  against  Gooder  Khan.  On  the  31st  March 
1872  he  applied  to  have  it  executed.  He  gave  the  names  of  the 
parties,  and  then  he  stated  what  redress  he  sought  from  the  Court. 
He  stated  under  that  head,  "The  attachment  and  sale  of  the 
property  belonging  to  the  judgment- debtor," — that  is,  the  proper- 
ty belonging  to  Gooder  Khan.  The  petition  ran  in  this  way  : 
"The  decretal  money  due  to  your  petitioner  is  payable  by  the 
judgment-debtor  under  a  decree  mentioned  above.  Your  peti- 
tioner therefore  begs  to  file  this  petition  along  with  an  inventory 
of  the  property  belonging  to  the  judgment-debtor,  and  prays  that 
by  attachment  and  sale  of  the  judgment-debtor's  property  the 
decretal  amount,  together  with  costs  and  future  interest  up  to 
the  day  of  realization,  be  ordered  to  be  recovered  from  the  judg- 
ment-debtor." An  inventory  was  attached  to  that  petition  in 
the   following  words :  "  Inventory   of   the   invalid   lands,   being 
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the    kasht    (cultivation)   of  the    judgment-debtor,    situated    in  J-^« 

Mouzah    Batnpore,    Fergunnah    Bhojepore.   for   the  recovery   of  J^ 

the    arrears    of    rent    whereof   the    present    decree     is    passed,       Doolar 

^  Chand 

amounting  to  120  beegahs."     It  therefore  appears  clear  that   that        Sahoo 

application  was  merely  that  by  attachment  and  sale  of  the  judg-   *"     ^    ^^^ 

ment-debtor's   property   the   decretal   amount  mi&;ht   be  realized.     Lala  cha- 
^     t       '^  o  BEKL  Chand. 

By    virtue  of  the  59th  Section  of  the  said  Act  VIII  of  1869,  the  

Maharajah,  if  he  had  pleased,  was  authorized  to  apply  for  the 
sale  of  the  tenure.  By  that  Section  it  is  enacted  that,  "  Whenever 
a  decree  shall  be  passed  for  an  arrear  of  rent  due  in  respect  of 
an  under-tenure,  which  by  the  title  deeds  or  the  custom  of  the 
country  is  transferable  by  sale,  and  the  judgment-cretUtor  shall 
make  application  for  the  attachment  and  sale  of  such  under-tenure, 
the  Court  shall,  so  soon  as  such  under-tenure  shall  have  been 
ordered  to  be  sold,  cause  to  be  hung  up  in  some  conspicuous  part 
of  the  building  in  which  such  Court  sits,  and  of  the  buildings  in 
which  the  Collector  and  Judge  of  the  district  within  which  the 
land  comprised  in  such  under-tenure  is  situate,  and  to  be  fixed 
on  some  conspicuous  place  on  such  land,  and  on  some  con- 
spicuous place  in  the  town  or  village  in  or  nearest  to  which 
such  land  is  situated,  a  notice  for  the  sale  of  such  under- 
tenure  on  some  fixed  date,  not  less  than  20  days  from  the  hang- 
ing up  of  such  notice  in  such  Court."  By  s.  84  of  the  same  Act  it 
is  enacted  that,  "Save  as  in  this  Act  is  otherwise  provided,  suits  of 
every  description  brought  for  any  cause  of  action  arising  under  this 
Act,  and  all  proceedings  therein,  shall  be  regulated  by  the  Code 
of  Civil  Procedure  passed  by  the  Governor-General  in  Council, 
being  Act  No.  VIII  of  1859,  and  by  such  further  and  other  enact- 
ments of  the  Governor-General  in  Council  in  relation  to  civil  pro- 
cedure as  now  are  or  from  time  to  time  may  be  in  force ;  and  all 
the  provisions  of  the  said  Act  and  of  such  other  enactments  shall 
apply  to  such  suits."  It  appears  therefore  that  although  the 
Maharajah  might,  if  he  had  pleased,  have  applied  to  sell  the  tenure 
in  execution  of  his  decree,  he  had  also  a  power  to  proceed  against 
the  property  of  the  defendant.  It  has  already  been  shown  what 
the  application  of  the  Maharajah  was.  He  asked  that  the  decree 
might  be  realised  by  the  sale  of  the  property  of  the  judgment- 
debtor.     Upon  that  application  the  Moonsiff  issued  a  perwannah 

24 
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J-C.  ^ell   as   the   certificate,  gave  express  notice  to  the  purchasers  that 

J^  nothing  would  be  sold,  and  that  nothing  was  sold  to  them,  save  and 

DooLAR      except  the  rights  and  interests  of  the  judgment-debtor. 

Sahoo  Here  it  may  be  observed  that  if  the  notice  of  sale  bad  stated  that 

and  Others     ^^^  tenure  was  to  be  sold  under  the  provisions  of  Act  VIII  of  1869, 

BEEL  Chand    ^^^  *^^®®  sisters  of  Qooder  Khan  might  have  protected  the  tenure 

from  sale,  by  satisfying,  in  accordance  with  the  provisions  of  that  Act, 

the  decree  of  the  Maharajah.  The  pnrchasers  having  been  let  into 
possession,  Chabeel  Chand,  one  of  the  plaintiffs,  purchased  the  in- 
terests of  the  three  sisters.  They  were  entitled  to  8  annas  4  pies 
and  16  krants  in  this  tenure,  and  the  plaintiflf,  Chabeel  Cband, 
purchased  that  right,  and  he  contended  that  under  bis  pur- 
chase he  was  entitled  to  recover  from  the  auction  purcbaaers, 
under  the  Maharajah's  decree,  the  8  annas  4  pies  and  16 
krants  which  he  had  purchased  from  the  sisters.  Lalla 
Bisheshur  Dyal,  who  had  purchased  under  the  decree  of 
Ram  Jeawan  Singh,  also  claimed  that  he  was  entitled  to  recover 
possession  of  what  he  had  purchased  under  Ram  Jeawan 
Singh's  decree,  and  that  he  had  purchased  under  Ram  Jeawan 
Singh's  decree  the  right,  title,  and  interest  of  Qooder  Khan  pre- 
viously to  the  sale  under  the  Maharajah's  decree.  The  Judges 
of  the  Lower  Courts  dismissed  the  claims  both  of  Bisheshur 
and  of  Chabeel  Chand.  But  the  High  Court  reversed  those  deci- 
sions, upon  the  ground  that  Dooli  Chand  and  others  had  purchased 
under  the  Maharajah's  decree  only  the  right,  title,  and  interest 
of  Gooder  Khan.  If  they  purchased  the  tenure  they  would  have 
been  entitled  to  retain  possession,  and  the  plaintiffs  would  have 
failed  in  their  suit.  On  the  other  hand,  if  they  purchased  merely 
the  right,  title,  and  interest  of  Qooder  Khan,  then  in  the  one  case 
Chabeel  Chand  was  entitled  to  recover  the  8  annas  4  pies  and 
16  krants  share  of  the  mouzah  which  he  had  purchased  from  the 
sisters,  and  Bisheshur  was  entitled  to  recover  the  other  portion  of 
the  estate  which  he  had  purchased  as  the  right,  title,  and  interest 
of  Gooder  Khan.  It  has  already  been  shown  what  the  nature  of 
the  sale  in  execution  of  the  Maharajah's  decree  was,  a,nd  their 
Lordships  think  that  the  High  Court  were  right  in  the  conclusion 
at  which  they  arrived,  that  Doolar  Chand  and  others,  the  defen- 
dants in  the  suits,  had  purchased  merely  the  right,   title,   and  in- 


INDIAN  APPEALS. 


189 


terest  of  Qooder  Khan,  and  not  the  whole  tenure  free  from  all   en- 
cumbrances and  the  rights  of  others  who  were  interested  therein. 

Under  these  circumstances  ihey  are  of  opinion  that  the  High' 
Court  was  right  in  holding  that  Chabeel  Chand  was  entitled  to 
recover  the  8  annas  4  pies  and  16  krants,  and  that  Bislieshur  Dyal 
was  entitled  to  recover  the  interest  which  he  purchased  under  the 
sale  in  execution  of  Ram  Jeawan  Singh's  decree.  The  High  Court 
however  appear  to  have  made  a  mistake.  They  appear  to  have 
been  under  the  impression  that  Gooder  Khan,  instead  of  being 
entitled  only  to  a  7  annas  7  pies  and  4  krants  share,  was  entitled 
to  a  12-annas  share  in  the  property,  and  they  accordingly  gave 
Bisheshur  a  decree  for  a  12-annas  share,  as  well  as  a  decree  to  the 
other  plaintiff  for  an  8  annas  4  pies  and  16  krants  share.  It  is 
impossible  that  those  two  decrees  can  stand,  because  that  would 
give  a  right  to  the  two  plaintiffs  to  recover  against  the  defendant 
20  annas  4  pies  and  16  krants  out  of  16  annas.  It  is  clearly  an 
oversight,  and  Mr.  Doyne,  the  learned  Counsel  for  Bisheshur,  has 
admitted  that  the  decree  in  Bisheshur's  case  was  erroneous,  and 
that  instead  of  a  12-annas  share  it  ought  to  have  been  a  7  annas  7 
pies  and  4  krants  share. 

Their  Lordships  therefore  will  humbly  advise  Her  Majesty  that 
the  decision  of  the  High  Court  in  Chabeel  Chand's  suit  be  aflSrmed, 
and  that  in  Bisheshur's  case  the  decree  be  amended  by  ordering 
that  he  shall  recover  a  7  annas  7  pies  and  4  krants  share  of  the 
estate  from  the  defendants. 

Their  Lordships  are  also  of  opinion  that  the  repondents  in  both 

appeals  are  entitled  to  their  costs. 

Appeals  disviissed. 
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GOSSAIN  LUCHMI  NARAIN  POORI 

versus 

POKHRAJ  SINGH  DIN  DYAL  LAL  and  OrHERS. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  IN  BENGAL. 

Onus  probandi^Deiay  in  impeaching  a  dted. 

There  ought  to  be  a  strong  case  on  the  part  of  a  plaintiff  who  comes  into 

Court  to  set  aside  a  deed  which  had  been  acted  upon  for  nearly  twelve  years. 

♦  Present -.-Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E, 
Smith,  and  Sir  Robert  P.  Collier. 
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and  Others. 


One  of  the  obvious  consequences  of  a  long  delay  in  bringing  a  suit  to 
impeach  a  deed  as  not  genuine  is  that,  after  the  lapse  of  years,  witnesses  dis- 
appear and  the  recollection  of  those  who  survive  becomes  dimmed  and 
less  accurate  than  it  might  have  been  if  the  enquiry  had  taken  place  at  an 
earlier  period. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal,  Tlie  facts  of 
the  case  will  be  found  sufficiently  from  the  judgment  of  their 
Lordships  which  was  delivered  by 

Sir  Montague  Smith:— The  question  upon  which  this  appeal 
depends  is,  whether  a  mokurruree  lease  granted  by  one  Mitterjeet, 
a  mohunt,  and  a  member  of  a  mendicant  fraternity,  is  a  genuine  or 
a  forged  document.  The  High  Court  has  found  it  to  be  genuine. 
The  question  is  one  purely  of  fact,  and  their  Lordships  are  entirely 
unable  to  see  their  way  upon  the  evidence  in  the  record  to  disturb 
the  finding  of  the  High  Court. 

The  property  of  Mitterjeet  was  confiscated  by  the  Indian  Govern- 
ment in  or  some  time  before  the  year  1859,  in  consequence  of  his 
having  joined  in  the  rebellion.  A  good  deal  of  evidence  appears 
in  the  Record  as  to  the  history  of  this  property  ;  but  it  is  quite 
unnecessary  to  refer  to  it,  inasmuch  as  it  has  been  assumed  through- 
out that  Mitterjeet  was  in  rightful  possession  of,  and  had  full  power 
of  disposition  over  it.  Under  proceedings  taken  in  the  Collector- 
ate  the  property  of  Mitterjeet  was  sold  by  auction,  after  confiscation, 
by  order  of  the  Qovernmiut.  The  estates  in  question  in  this  suit, 
namely,  eight  annas  of  Mouzah  Baghour,  and  two  annas  thirteen 
dams  and  six  kowrees  of  one-third  of  Mouzah  Bhandajore,  were 
purchased  at  that  auction  sale  by  the  predecessor  of  the  present 
plaintifiF,  in  the  name  of  Futteh  Singh,  who,  upon  being  made  a 
party  to  this  suit,  disclaims  all  interest.  The  plaintiff  having  be- 
come the  owner  of  the  rights  in  the  monzahs,  under  this  Govern- 
ment sale  which  was  made  on  the  23rd  September  1859,  in  May 
1871,  brings  this  suit  to  set  aside  a  mokurruree  which,  it  is  alleged, 
had  been  granted  by  Mitterjeet  prior  to  his  leaving  the  country  and 
joining  the  rebels. 

It  appears  that  Mitterjeet  had  on  the  Sth  December  1856  made 
a  zuripeshgee  lease  of  the  above  mouzahs  and  others  to  one  Him- 
i"ut  Ram  for  fifteen  years  in  consideration  of  an  advance  of  a  sum 
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of  Bs.  10,000,  upoD  which  a  rent  was  reserved  of  Rs.  94.  It  is  a 
part  of  the  case  on  both  sides  that  that  lease  was  valid,  and  there 
is  no  doubt  apparently  entertained  that  the  sum  of  Rs.  10,000  was 
advanced  to  him.  The  rookurruree  in  question  bears  date  in  the 
following  year,  the  20th  July  1857,  and  purports  to  be  made,  in 
consideration  of  Rs.  5,000,  to  Baboo  Qirwurdhari  Singh,  son  of  Res- 
sal  Singh.  A  question  has  arisen  whether  the  son,  Qirwurdhari, 
took  the  mokurruree  in  his  own  right  or  as  benamee  for  his  father. 
That  question,  however — though  it  might  arise  between  the  son 
and  the  representatives  of  the  father — is  not  material  to  be  con- 
sidered in  the  present  case,  except  so  far  as  it  bears  upon  some  con- 
flicting evidence  which  appears  to  have  been  given  on  the  part  of 
the  several  defendants. 

Several  parties  are  made  defendants  to  the  suit ;  first,  the  three 
sons  of  Ressal  Singh,  of  whom  Qirwurdhari  is  one ;  then  Dal 
Chand,  the  alleged  purchaser  of  a  share  in  the  mokurruree,  and 
Dindyal  Lai,  who  was  the  purchaser  of  another  share  in  it  under 
an  execution.  Futteh  Sing,  to  whom  reference  has  before  been 
made,  is  also  a  defendant;  and  the  last  defendant  is  Narain  Poori, 
who  was  an  intervener  in  the  suit,  and  claimed  to  be  entitled  to  a 
moiety  of  the  interest  purchased  at  the  Government  sale. 

The  first  consideration  which  demands  notice  in  the  case  is 
the  delay  which  took  place  on  the  part  of  the  plaintiff  in  putting 
forward  this  claim.  The  Government  sale  was  in  1859.  In  the 
proceedings  which  took  place  prior  to  that  sale  various  persons  put 
in  petitions  of  objection,  and,  amongst  others,  those  who  claimed 
under  the  mokurruree.  There  were  petitions  refuting  the  claim, 
and  it  was  decided  by  the  Collector  that  the  question  of  the  validity 
of  the  mokurruree  could  not  then  bo  gone  into;  that  all  that  could 
be  done  was  to  sell  the  right  and  interest  of  Mitterjeet  in  the 
property,  the  purchaser  taking  it  with  notice  of  the  claim  under 
the  mokurruree.  Therefore  the  purchaser  bought  with  full  notice 
of  the  claim  under  the  mokurruree.  But  for  the  mokurruree  the 
purchaser  would  have  been  entitled  to  a  share  of  the  rent  reserved 
upon  the  zuripeshgee,  which  was  Rs.  94.  Yet  prior  to  the  com- 
mencement of  the  present  suit  no  attempt  was  made  to  enforce  the 
payment  of  this  rent.  That  the  parties  entitled  to  the  mokurruree 
were  claiming  the  zuripeshgee  rent  was  fully  known  to  the  plaintiff, 
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JC.  because  in  the  year  1867  a  suit  was  brought  by  Ressal  Singh  and 

1^79  others  who  claimed  under  the  mokurruree  against  the  representa- 

GossAiN       tives  of  Himmut  Ram  to  recover  the  arrears  of  the  rent  under  the 

T  UCHMI   Na« 

RAIN  PooRi    zuripeshgee;  and  in  that  suit  the  plaintiff  intervened  and  denied 

PoKHRAj      the  right  of  the  plaintiffs  under   the  mokurruree  to   receive  this 

Singh  Din      j^q^^      j^    ^^  h^y  that  he   was  not  entitled   so  to   intervene, 

and  Others,    and  that  if  he  wished  to  question  the   validity  of  the  mokurruree 

he  must  do  so  by  a  regular  suit.     That  was  in  the  year  1867,  and 

this  suit  was  not  brought  until  the  year  187 1,  which   was  nearly 

twelve  years  after  the  original  purchase  from  Government.     In 

considering  the  evidence  it  is  necessary  to  bear  in  mind  this  great 

delay  on  the  part  of  the  plaintiff. 

Coming  to  the  evidence,  their  Lordships  find  that  on  the  part 
of  the  plaintiff,  who  sought  to  set  aside  the  deed  as  a  forged  and 
fabricated  document,  there  is  no  affirmative  evidence  whatever 
to  establish  that  the  deed  was  forged  or  fabricated.  A  great 
number  of  witnesses,  mohunts  and  disciples  of  Mitterjeet,  no  doubt, 
say  that  they  never  heard  of  it,  and  refer  to  circumtances  which 
more  or  less  tend  to  raise  a  probability,  but  a  probability  only, 
that  he  did  not  execute  it.  Many  of  these  witnesses  speak  to  his 
having  executed  other  deeds  and  there  can  be  no  doubt  that  they 
had  full  knowledge  of  his  hand-writing ;  yet  the  question  is  not 
put  to  any  one  of  them  whether  the  signature  to  this  deed,  pur- 
porting to  be  that  of  Mitterjeet,  is  of  his  hand-writing. 

Supposing  the  case  had  rested  there,  could  it  be  held  that  the 
plaintiff  had  given  sufficient  prima  facie  evidence  to  impeach  a 
deed  which  has  been  acted  upon  for  a  period  of  nearly  twelve 
years?  The  defendants  did  not,  however,  rely  only  upon  the  weak- 
ness of  the  case  which  the  plaintiff  has  made  for  setting  aside  the 
deed,  but  called  two  or  three  people  who  were  attesting  witnesses 
to  the  deed,  and  several  who  were  present,  and  spoke  to  the  exe- 
cution of  this  deed  by  Mitterjeet  They  and  a  great  number  of 
other  witnesses,  deposed  to  the  actual  payment  of  Rs.  5,000  to 
Mitterjeet  by  either  Ressal  Singh  or  his  son  Oirwurdhari.  Un- 
doubtedly there  is  some  discrepancy  in  the  evidence,  and  their 
Lordships  are  far  from  saying  that  the  case  is  very  satisfactorily 
proved  on  the  part  of  the  defendants.     But  part  of  the  inconsis- 
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tency  which  appears  on  the  evidence  may  be  accounted  for  by  the 
fact  that  the  defendants  have  as  between  themselves  conflicting 
interest  The  sons  of  Ressal  other  than  Qirwurdhari  have  an 
interest  in  asserting  that  Ressal  Was  the  actual  holder  of  the 
mokurruree  ;  Qirwurdhari,  on  the  other  hand,  has  his  own  se- 
parate interest,  and  asserts  that  the  mokurruree  was  granted  to 
him  in  his  own  right.  It  does  happen  that  as  between  them- 
selves they  set  up  cases  which  are  not  consistent  the  one  with  the 
other  ;  but  the  broad  facts  are  proved  by  a  great  number  of  witness- 
es, who  say  that  the  deed  was  executed  and  that  the  money  was 
paid.  One  of  the  obvious  consequences  of  a  long  delay  in  bring- 
ing a  suit  to  impeach  a  deed  on  the  ground  that  it  is  not  a 
genuine  one  is,  that  after  the  lapse  of  years  witnesses  disappear, 
and  the  recollection  of  those  who  survive  becomes  dimmed  and 
less  accurate  than  it  might  have  been  if  the  enquiry  had  taken 
place  at  an  earlier  period.  In  this  case  it  appears  that  the  three 
persons  who  were  principals  in  these  transactions,  diamely,  Ressal, 
Mitterjeet,  and  Himmut  Ram,  are  dead.  It  appears  also  that 
two  at  least  of  the  attesting  witnesses  are  dead.  Surely  there 
ought  to  be  a  strong  case  on  the  part  of  a  plaintiff  who  comes 
into  Court  to  set  aside  a  deed  at  so  late  a  period  to  induce  a 
Court  to  give  him  relief.  In  this  case  there  is  certainly  no 
such  case  presented  on  the  part  of  the  plaintiff;  and  there  is 
evidence,  though  it  may  not  be  entirely  satisfactory,  to  prove 
that  the  document  was  really  executed,  and  the  money  really 
paid. 

Under  those  circumstances,  their  Lordships  think  that  the 
High  Court  were  right  in  coming  to  the  conclusion  that  the 
plaintiff  had  failed  to  establish  his  case.  Mr.  Arathoon  endeavoured 
to  raise  and  argue  a  further  objection  to  the  mokurruree,  viz,, 
that  it  was  executed  by  Mitterjeet  in  contemplation  of  his  join- 
ing the  rebels,  and  with  a  view  to  escape  the  consequences  of  a 
forfeiture  of  his  property.  It  is  enough  to  say  that  that  case 
is  not  made  either  in  the  plaint  or  in  the  pleadings ;  nor  does 
it  seem  to  have  been  raised  in  either  of  the  Courts  below.  It  is 
quite  a  different  case  from  that  which  alone  is  put  forward  in 
the  plaint,  and  which  alone  has  been  the  subject  of  discussion 
in  the  Courts  below. 
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Id  the  result,  therefore,  their  Lordships  will  humbly  adrii* 
Her  Majesty  to  affirm  the  decision  of  the  High  Court,  and  to  dis- 
miss this  appeal,  with  costs. 

Appeal  dismiased. 


NAWAB  MALKA  JAHAN  SAHIBA 
versus 
THE  DEPUTY  COMMISSIONER  OF  LUCKNOW  IN 
CHARGE  OF  THE  NAZUL  DEPARTMENT. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMIS- 
SIONER OF  OUDH. 
Loni  CamuMi^s  Froclamaium  of  1858,  Efftci  tf-'CoHfiaeaHoH  of  Ltmds^ 
Held,  that  Lord  Canning's  proclamation  of  the  15th  March,  1858,  had  the 
effect  of  vesting  in  the  British  Government  the  property,  the  subject  of  this  suit, 
together  with  all  other  landed  property  in  Oudh  and  that  all  who  claimed  title  ta 
it  must  claim  through  the  Government.    Looking  at  the  whole  of  the  proceed- 
ings taken  by  the  Government  subsequent  to  that  proclamation,  it  was  dear 
that  no  more  had  been  granted  to  the  plaintiff  than  a  permission  to  occupy 
for  her  life  the  palace  over  which  she  asserted  a  right  in  perpetuity.    If  the 
acts  of  the  Government  officers  allowing  her  so  to  occupy  the   palace,  which 
she  sought  to  impugn,  were  nullities,  it  would  follow  that  she  had  no  interest 
at  all,  but  that  her  property  remained  in  the  British  Government  to  which  it 
was  confiscated* 

This  was  an  appeal  agcdnst  the  judgment  and  decree  of  the 
Court  of  the  Judicial  Commisaioner  of  Oudh.  The  ftusts  of  the 
case  are  sufficiently  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Robert  Collier  :— The  material  facts  in  this  case  may 
be  shortly  stated. — The  plaintiff  was  one  of  the  widows  of  a  king 
of  Oudh,  Momuddin  Mahommed  Ali  Shah,  who  occupied  the  throtie 
some  time  before  the  annexation  of  Oudh.  In  the  years  1839  and 
1840  this  lady  had  four  sunnuds  &om  the  king,  granting  to  her  a 
large  tract  of  land  within  the  city  of  Lucknow,  comprising 
royal  palaces,  gardens,  houses,  and  shops.  The  form  of  those  sun- 
nuds, which  are  substantially  (if  not  in  words)  the  same,  is  this  :— 
"We  have  graciously  been  pleased  to  grant  to  Malka  JahanNawab 
Tajun  Nissan  Begum,  according  to  the  details  herein  given,  the 


♦  Present  :— Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert 
P  Collier 
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Baradari  on  the  road,  together  with  the  Meha)  Sarai  belonging  to 
Government,  containing  an  area  of  58,380  nquare  yards,  situated 
ia  Tilpura  alias  Dowlat-pura,  a  mohalla  of  Lucknow  city,  which  is 
the  seat  of  Government.  All  the  civil  clerks,  Government  officers, 
and  darogas,  present  and  future,  are  directed  to  transfer  the  said 
houses  to  the  possession  of  the  said  Begum  and  her  descendants 
in  perpetuity  generation  after  generation,  to  see  that  this  com- 
mand is  durably  executed,  and  to  give  no  annoyance  by  de^ 
manding  any  tax.  Neither  shall  they  call  for  a  fresh  deed  year 
after  year." 

On  the  suppression  of  the  mutiny   in   Oudh  the  well-known 

proclamation   of  Lord   Canning   was  issued  on  the    15th  March 

1858.      That   proclamatiou,   among  other  things,   contains  these 

words : — "The  Governor-General  further  proclaims  to   the   people 

of  Oudh   that,   with   above  mentioned   exceptions"    (in    favor  of 

certain  loyal  talookdars)    '*the  proprietary    right  in  the  soil  of  the 

province  is  confiscated   to   the   British    Government,   which    will 

dispose  of  that  right  in  such  manner   as  to  it  may  seem  fitting." 

It  proceeds  :    'To  those  talookdars,  chiefs,  landholders,  with  their 

followers,   who  shall  make   immediate    submission  to    the  Chief 

Commissioner  of  Oudh,  surrendering  their    arms  and  obeying  his 

orders,  the  Right  Honorable  the  Governor-General  promises   that 

their  lives   and  honor  shall   be  safe,    provided  that   their  hands 

are   not   stained   with   English   blood  murderously  shed.     But  as 

regards  any  further  indulgence  which   may   be  extended  to  them, 

and  the  condition   in  which  they   may  hereafter  be  placed,  they 

must  throw  themselves  upon  the  justice  and  mercy  of  the  British 

Government.     To  those  amongst    them   who  shall  promptly  come 

forward    and  give  to  the  Chief  Commissioner  their  support  in  the 

restoration  of  peace  and  order,  this  indulgence  will  be  large,  and 

the  Governcr-General   will  be  ready   to  view  liberally  the   claims 

which   they   may  thus   acquire   to  a   restittition  of  their   former 

rights."     It  does  not   appear  either  that  the   plain tiflf  took  any 

part  in  the  rebellion   or   that  she    promptly  came    forward    and 

gave  her  support  for  the  restoration  of  peace  and  order. 

Their  Lordships  have  before  now  had  occasion  to  express  the 
opinion  to  which  they  adhere,  that  the  effect  of  the  proclamation 
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was  to  divest  all  the  landed  property  from  tlie  proprietors  in  Oudli, 
and  to  transfer  it  to,  and  vest  it  in,  the  British  Government. 

There  followed  two  proclamations  of  Sir  James  Outram,  dated 
respectively  the  22nd  March  1850  and  the  25th  March  1858.     The 
first  is  in  these  terms: — "  It  is  hereby  notified  to   those  who  have 
fled  away  from  the  city,  having  locked  up  their  houses,  that  if  they 
would  not  return  within  ten  days  and  re-occupy  their  houses,  the 
property  with  their  houses  will  be  confiscated."     The  second,  ad- 
dressed to  the  landholders,  runs  thus: — **  The  Major-General,  Cliief 
Commissioner  of  Oudh,  in  sending  you  this  proclamation,  wishes  to 
inform  you  that  if  you  at  once  come  in  ready  to  obey  his  orders,  pro- 
vided you  have  taken  no  part  in  the  atrocities  committed  on  help- 
less Europeans,  none  of  your  lands  will  be  confiscated,  and  your 
claims  to  lands  held  by  you  prior  to   annexation    will  be  heard." 
These  proclamations  of  General  Outram  cannot  be  taken  as  chang- 
ing the  effect  of  the  proclamation  of  Lord  Canning,  or  having  any 
operation,  in  as  far  as  they  may  be  inconsistent  with  it.     Certainly 
they  could  not  have  the  etfect  of  divesting  any  property  from  the 
British  Government  which  had  been  vested  in    it.     The  object  of 
General  Outram,  doubtless,  was  to  exhibit  a  conciliatory  policy  to 
those  who  should  promptly  come  in  and  tender  their  submission  to 
the  British  Government. 

The  next  document  that  it  is  necessary  to  refer  to  is  a  letter  of 
the  8th  April,  of  the  same  year,  addressed  by  the  Secretary  of  the 
Chief  Commissioner  of  Oudh  to  Mr.  George  Campbell,  who  was 
then  the  Judicial  Commissioner  of  Oudh,  in  these  terms  : — "  Sir, 
— The  Chief  Commissioner  requests  that  you  will  consider  the 
Nazul  Department  as  under  you,  and  that  you  will  at  once  order 
lists  to  be  made  out  and  carefully  prepared  of  all  Nazul  property." 
(Nazul  property  being  State  property,  which  had  accrued  to  the 
State  from  forfeiture,  lapse,  or  any  other  cause.)  "The  houses 
and  gardens  of  all  rebels  should  be  prima  facie  entered  in  the  lists, 
and  can  be  restored  or  not,  as  may  hereafter  appear   expedient. 

The  property  of  the  late  royal  family  will  necessarily   all  come 

within  the  lists." 

It  has  been  contended   on   the  part  of  the  appellant  that  for 

^royal  family"  should  be  read  "king,"  but   their  Lordships   do  not 

adopt  that  construction.     The  question  is,  what  was   done   by   the 
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Government  ?     And  looking  to  this  document,  coupled  with  others  J*  C. 

which  will  be  referred  to,  it  appears  to  their  Lordships    that  the  '^79 

intention  of  the  Government,  which  was  carried  into  eflfect,  was  to    NawabMal- 
put  upon  the  Nazul  Rei^ister  all  the  property   which  in  any  sense        Sahaba 
could  be  considered  property  of  the  royal  family,  or  royal  property,    The  Deputy 
including  the  property  in  question.  Commis- 

The  next  document  to  be  referred  to  is  a  letter  of  the  Judicial    Luck  now,  in 
Commissioner  of  Oudh  to  the  Commij^sioner  and  Superintendent,      theNazul 
Lucknow  Division,  dated  the  26th  July,  1858.     "Sir,— In  settling       ^me^^^" 

what  buildings,  etc.,  are  to  be  retaiued  as  Nazul  and  what  restored  

to  the  former  possessors  it  will  be  necessary  to  distinguish  between 
estates  made  over  in  full  proprietary  right  to  the  proper  owners, 
and  those  which  are  in  fact  Nazul  as  belonging  to  the  former 
Government,  but  are  held  as  residences  by  the  Begums  and  others 
connected  with  the  Court.  The  latter  are  clearly  not  transferable 
but  will  in  most  instances  eventually  lapse  to  Government,  and  I 
trust  that  you  will  see  that  the  distinction  is  maintained.  For 
instance,  the  great  palace  hitherto  held  by  the  Begum  Malka 
Jahan  is  evidently  a  mere  jointure  house  in  which  she  lived 
when  all  Lucknow  was  in  possession  of  the  Court ;  but  it  is 
in  no  way  her  private  property,  nor  can  it  be  said  that  her  house 
has  been  taken  from  her.  She  is  merely  in  the  altered  cir- 
cumstances of  Lucknow  and  of  the  royal  family,  the  occu- 
pation by  British  troops,  and  destruction  of  so  many  buildings, 
assigned  accommodation  more  reasonable  and  moderate  than 
the  enormous  palace  of  other  times.  In  other  cases  similar  arrange- 
ments may  be  made  so  that  those  who  have  lost  all  by  the  demoli- 
tions may  be  provided  for,  and  those  who  happen  to  escape  may  not 
unreasonably  monopolise  the  accommodation  to  the  exclusion  of 
others.  In  the  Nazul  list  there  should  be  first  statement  of  estates 
in  immediate  possession,  and  second,  statement  of  those  in  which 
the  Nazul  has  a  reversionary  interest."  It  would  seem  that  the 
Deputy  Commissioner  acted  upon  this  letter  of  the  Judicial  Com- 
missioner, for  we  find  this  accountjof  "  Proceedings  of  the  Collector's 
Office  of  the  Lucknow  District  recorded  by  Mr.  Simson  Nicholas 
Martin,  Deputy  Commissioner,  on  the  8rd  August  1858.  A  letter 
dated  28th  July  1858,  No.  212,  giving  cover  to  Judicial  Commis- 
sioner's letter  No.  206,  dated  26th  idem,  has  been  received  from 
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I.  C.  the  Commismoner,  directing  a  distinction  to  be  made  in  the  Nazal 

1^79  Register  between  those  houses  which    are   in  reality  Nazal,  but 

NawabMal-    which  were  given  to  Begums  to  live  in;  for  instance,  the  Isirge 
^AHiBA  ^     house  which  was  formerly  in  the  possession  of  Malka  Jahan,  the 

^     j^-  Judicial  Commissioner  says  that  this  house  certainly  belonged  to 

CoMMis-       the  King,  and  was  given  by  the  King  of  Oudh  to  the  Begum  merely 

LucKNow,  IN    ^o  ^ve  in.     Where  such  is  the  case  a  note  will  be  entered  in  the 

tm^Nazul     ^1^^™^  <^f  remarks  to  the  effect  that  the  house  will  be  regarded  as 
Depart-       Nazul  property  after  the  death  of  the  party  at  present  in  posses- 

'       sion.    Ordered  that  an  injunction  be  issued  to  the  Nazul  Daroga, 

directing  him  to  make  the  required  note  in  the  column  of  remarks 
where  such  a  large  house  is  in  the  possession  of  any  Begum." 
Whether  or  not  that  entry  in  the  Nazul  wa«i  immediately  made  is 
not  very  clear;  it  would  perhaps  be  the  better  opinion  that  it  was 
made  subsequently  in  June  1859,  because  on  the  2nd  June  1859 
we  find  the  following  letter  from  Mr.  A.  Abbott,  the  Commissioner 
and  Superintendent,  to  the  Deputy  Commissioner.  "  With  refe- 
rence to  your  letter  No.  598,  dated  23rd  ultimo,  I  have  the  honor 
to  forward  for  your  information  and  guidance  the  annexed  copy  of 
a  letter.  No.  104»9,  dated  the  31st  idem,  from  the  Secretary  to  the 
Chief  Commissioner  sanctioning  the  grant  to  Mohsan-ud-dowla  of 
that  portion  of  the  house  of  Malka  Jahan  made  over  to  him  by  the 
Judicial  Commissioner  in  full  satisfaction  of  all  claims  on  account 
of  houses  demolished,  and  to  request  that  you  will  file  an 
acknowledgment  of  the  Nawab  to  the  effect  stipulated,  and  see 
that  that  portion  of  the  premises  in  the  occupation  of  Malka  Jahan 
is  in  the  Nazul  list  The  building  was  declared  Nazul  by  the 
Judicial  Commissioner  in  his  letter  No.  206,  dated  the  26th  July 
1858,  declaring  Malka  Jahan  to  have  only  a  life  interest  in  it. 
On  her  death  it  will  lapse  to  the  Government." 

Probably  an  entry  to  that  effect  in  the  Nazul  list  was  then  made. 
The  allusion  to  Mohsan-ud-dawla  in  this  letter  is  thus  explained. 
The  Government  determined  to  allow  the  plaintiff  to  reside  in  a 
large  portion  of  the  great  aggregation  of  buildings,  but  they 
thought  fit  to  give  a  portion  of  it  to  Mohsan-ud-dowla,  who  appears 
to  have  deserved  well  of  the  Government,  in  lieu  of  certain  pro- 
perty of  his  which  had  been  taken  for  military  purposes.  Whether 
or  not  the  plaintiff  assented  to  this  division  between  herself  and 
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itohsan-ud-dowla  may  be  questioned,  but  is  not  material.     She         J-  C. 
does  not  in  the  present  action  claim   that  portion  of  the  palace  J^ 


which  was  assiimed  to  Mohsan-ud-dowla.  NawabMal- 

®  KA  Jahan 

A  good  deal  of  correspondence  was  read  which  took  place  about       Sahiba 

this  time,  and  their  Lordships  infer  from  it  that  although  there    The  Deputy 

COMlllS- 

does  not  appear  to  be  any  distinct  and  formal  entry  of  a  notification     siOnbr  of 
having  been  given  to  this  lady  that  she  would  be  allowed  to  re-    ^ch^^^geo^ 
main  only  as  an  occupier  for  life  of  the   premises,  she  must  have    the.Nazul 
been  aware  of  the   terms  on   which  the  permission  was  granted.         ment. 
Indeed,  she  appears  on  one  occasion  to  have  been  heard  by  her 
mookhtar  before  the  Commissioner,  or  the  Deputy  Commissioner, 
to  state  her  case. 

About  this  time  the  lady  went  on  a  pilgrimage  and  remained 
absent  for  several  years,  leaving  the  palace  in  the  possession  of  her 
servants  in  the  interim.  Upon  her  return,  some  time  in  1865, 
she  made  a  claim  for  the  whole  of  the  palace,  and  that  claim 
is  thus  dealt  with  by  the  authorities.  The  Under-Secretary 
to  the  Government  of  India  writes  thus  to  the  Chief  Commissioner 
of  Gudh.  from  Fort  William,  on  the  22nd  February  1866  :— "  Sir, 
— In  reply  to  your  Junior  Secretary's  letter,  dated  10th  instant, 
No.  563,  reporting  on  the  claim  of  Malka  Jahan  Begum  to  the 
whole  of  the  buildings  known  as  '  Malka  Jahan's  Estate,'  I  am 
directed  to  intimate  that  the  Governor-General  in  Council,  con- 
curring in  your  view  of  the  case,  declines  to  recognise  the  claim 
advanced  by  the  Begum,  and  desires  that  she  may  be  informed 
accordingly." 

In  the  next  year  she  again  pressed  her  claim,  and  we  have,  on 
the  26th  July  1867,  another  letter  from  the  Secretary  of  the 
Governor-General  to  her  attorneys,  in  these  terms :  *'  Gentlemen,—- 
In  reply  to  your  letter  dated  1st  March  last,  submitting  a  petition 
from  Malka  Jahan,  in  which  she  lays  claim  to  the  house  at  Luck- 
now  known  as  '  Aga  Mir  Ki  Deorlu,'  a  portion  of  which  has  been 
made  over  to  Nawab  Mohsan-ud-dowla,  I  am  directed  to  inform 
you  that  the  Governor-General  in  Council,  after  careful  enquiry, 
sees  no  reason  to  modify  his  previous  orders  respecting  this  claim." 

The  lady  appears  to  have  taken  no  steps  in  the  matter  for  six 
years  after  this,  but  on  the  7th  May  1873  she  presented  a  petition 
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to  the  Commissioner  of  the  Lucknow  Division,  asserting  her  right 
to  the  premises  in  perpetuity,  and  requesting  the  Government  to 
allow  it.  She  goes  on  to  say  :  "  That  certain  farmans,  bearing 
the  royal  stamp,  relating  to  the  grant  of  the  said  houses,  are  in  my 
possession,  which  corroborate  the  fact  that  these  houses  were  grant- 
ed to  me  as  my  permanent  and  transferable  property  for  genera- 
tion after  generation.  Notwithstanding  all  this  a  strange  thing 
has  happened,  that  on  the  arrival  of  a  letter  from  your  honorable 
Court,  the  said  houses  have  been  inserted  in  the  Nazul  Register 
under  the  hypothesis  that  the  King  of  Oudh,  my  deceased  husband, 
has  granted  me  the  houses  for  occupation  for  life  only".  Then 
she  says :  "  As  I  had  proceeded  on  pilgrimage  to  *  Karbala,'  there- 
fore no  steps  could  be  taken  from  my  side  to  regulate  this  error. 
Whereas  the  groundlessness  of  this  hypothesis  will  be  developed 
to  you  even  by  a  perusal  of  the  above-mentioned  farmans,  in  which 
it  is  specifically  recorded  that  the  proprietary  and  transferable  right 
of  the  houses  has  been  given  to  me  for  perpetuity."  Then  she  goes 
on  to  say:  **It  is,  therefore,  essentially  necessary  and  equitable 
to  correct  this  mistake  by  striking  otT  the  words  *  for  occupation 
only* " — which  are  in  italics  and  inverted  commas — "  from  the 
Nazul  Register,  because  by  the  existence  of  such  a  mistake  a 
considerable  loss  shall  be  sustained  by  me,  my  heirs,  and  relatives, 
whose  maintenance  and  protection  are  incumbent  on  Government, 
in  compliance  with  the  testamentary  contracts  of  the  late  King, 
my  husband.  In  conclusion  I  respectfully  beg  that  after  the  peru- 
sal of  the  farman,  and  making  other  necessary  enquiries,  you 
will  be  humane  enough  to  correct  this  mistake,  by  making  known 
generally  that  this  property  may  remain  exempt  from  all  inter- 
ference after  me  as  it  now  is."  On  the  18th  September  following, 
she  seems  to  have  sent  copies  of  these  farmans,  with  a  petition  (not 
set  out  in  the  Record)  which  the  Commissioner  thus  deals  with  on 
the  18th  October  :  "  Read  a  petition  dated  18th  September  1873 
from  Nawab  Malka  Jahan,  submitting  certain  sunnuds,  with  a 
view  to  their  genuineness  being  tested.  Ordered  that  the  sunnuds 
be  returned  to  petitioner,  with  the  remark  that  officiating  Chief 
Commissioner  has  no  power  to  enquire  into  their  validity.  If  she 
has  any  doubts  on  the  subject  she  had  better  apply  to  the  Civil 
Court  for  a  declaratory  decree,  or  such  other  legal  advice  which 
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the  officiating  Cliief  Commissioner  is  not  competent  to  give/'  J-  C. 

Thereupon  she  brings  the  present  action   on   the  30th   March  ^-^ 

1874.     The  plaint  claims  a  declaration  of  plaintiff's  absolute   title  ^kT'jah^' 

in  the  premises,  describing  them.     It  states,  "  That  the  plaintiff  Sahiba 

has  been  in  absolute  proprietary  possession  of  the  above  houses  by  The  Deputy 

virtue  of  the  aforesaid  grants  for  last  36  years;  that   in  185.8   the  signer  of 

defendant  by  proceedings  dated  the  3rd    August    1858,"— that   is  Lucknow  in 

the  memorandum  which  has  been  referred   to   of  the  proceedin2s     the  Nazul 

Depart- 
in   the   Collector's  Office   in  Lucknow,    acting  on  the  letter  of  Sir  ment. 

George  Campbell — **  declared  that  the  plaintiff  had  a  life  interest 
in  the  houses  aforesaid,  which  were  to  lapse  to  the  Nazul  Depart- 
ment on  the  death  of  the  plaintiff,  the  present  holder,  as  a  property 
of  the  ex-king  of  Oudh.  That  the  plaintiff  in  1873  presented  a 
memorial  to  the  Local  Government  setting  forth  her  legal  title  to 
the  aforesaid  bouses,  on  the  strength  of  the  royal  grants  men- 
tioned above,  and  prayed  for  the  rectification  of  the  mistakes  com- 
mitted by  the  Nazul  Department  in  respect  of  the  ownership  of 
the  aforesaid  house.^,  whereupon  she  (the  plaintiff)  was  directed  to 
seek  redress  in  the  Civil  Court,  vide  Chief  Commissioner's  No.  501, 
of  28th  October  1873,  herewith  enclosed.  Plaintiff  therefore  sues 
for  the  declaration  of  her  title  in  the  houses  aforesaid  as  the  ab- 
solute owner  thereof."  She  further  asserts  that  the  cause  of 
action  arose  when  she  presented  her  last  petition  and  the  Govern- 
ment refused  to  act  upon  it. 

The  Deputy  Cmmissioner  pleads  first  that  "  the  suit  is  barred 
by  limitation.  The  palace  having  been  declared  to  be  a  State 
building  in  1858,  and  plaintiff  having  been  then  informed  that  it 
was  in  no  way  her  private  property,  and  that  she  was  allowed  to 
occupy  a  portion  of  it  as  a  jointure  house,"  and  then  he  refers  to 
the  letters  and  proceedings  which  have  been  read.  "  The  suit  in 
its  present  form  is  inadmissible.  Plaintiff  really  wants  consequen- 
tial relief  of  a  most  valuable  nature,  and  hence  the  suit  should  be 
brought  on  full  stamps.  The  suuuuds  relied  upon  are  of  no  force 
opposed  to  the  declaration  of  Government  after  re-occupation, 
that  the  palace  was  State  property  and  the  fact  of  Government 
having  dealt  with  it  as  such.  For  these  reasons  the  suit  should 
be  dismissed  with  costs." 

26 
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The  suit  was  first  heard  by  Mr.  Lincoln,  the  Civil  Judge, 
who  gave  judgment  in  favor  of  the  plaintiff.  An  appeal  was 
preferred  to  the  Commissioner,  who  gave  judgment  for  the  de- 
fendants, on  the  ground  that  the  act  which  was  complained 
of,  and  sought  to  be  set  aside,  was  an  act  of  State,  and  could  not 
be  taken  cognizance  of  in  a  Civil  Court.  On  further  appeal 
to  the  Judicial  Commissioner,  he  affirmed  the  judgment  on  the 
ground  that  the  claim  was  barred  by  limitation,  and  this  is 
the  judgment  now  appealed  against.  The  Commissioner  appears 
to  have  supposed  that  Sir  George  Campbell  and  the  oflScers 
who  dealt  with  this  property  at  Lucknow  were  acting  under  Reg. 
XIX  of  1810,  s.  7,  which  enacts  that  the  general  superintendence 
of  all  Nazul  property  is  vested  in  the  Board  of  Revenue.  Their 
Lordships  think  it  right  to  observe  that  this  Regulation,  which 
was  never  extended  to  Gudh,  was  clearly  not  the  authority  under 
which  they  acted  ;  their  authority  was  the  proclamation  of  Lord 
Canning,  and  the  other  proceedings  of  the  Government  which 
have  been  referred  to. 

Their  Lordships  are  of  opinion  that  this  suit   cannot  be   main- 
tained.    The  proclamation   of  Lord   Canning,  as  has  been  before 
stated,  had  the  effect  of  vesting  the  property,   the  subject  of  the 
suit,   together  with  all   other   landed   property   in  Oudh,  in  the 
British  Government,  and   all  who  claim  title   to  it  must  claim 
through   the  Government.     The  question  then   is,  what  interest, 
if  any,  has  been  granted  or  allowed  to  this  lady  by  the  Government  ? 
Their  Lordships  do  not  think  it  necessary   to  determine  the  effect 
of  the  construction  of  the  sunnuds  under  which  she  formerly  held, 
whether  they  would,  if  Oudh  had  remained  under  the  old  dynasty, 
have  conferred  upon  her  a  life  interest  or  an  interest  in  perpetuity. 
It  does  not  distinctly  appear  whether  or  not  these  sunnuds  were 
called   to  the   attention   of  Sir   George   Campbell,   acting  as  the 
Nazul  Officer  of  the  Government;  but  whether  they  were,  or  were 
not,  or  whether  Sir  George  Campbell  took  a  right  or  a  wrong  view 
of  what  the  lady's  rights  were  before   the  proclamation  of   Lord 
Canning,  appears  to  their   Lordships   immaterial     Those   rights, 
whatever  they  were,   were   confiscated,  and  the  sole  question  is, 
what  interest,  if  any,  was  re-granted  to  her?     Looking    at  the 
whole  of  the  proceedings  which  have  been  quoted,  it  appears  to 
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their  Lordships  abundantly  clear  that  no  more  was  granted  to  her 
than  a  permission  to  occupy  the  palace  for  her  life.  If  the  acts  which 
she  seeks  to  impugn  on  the  part  of  the  officers  of  the  Government 
were  nullities,  it  would  follow  she  has  no  interest  at  all,  but  that 
her  property  remains  in  the  British  Government  to  which  it  was 
confiscated. 

Their  Lordships  may  further  observe  that  this  being  a  declara- 
tory suit,  it  is  clearly  not  maintainable  on  the  ground  that  no 
possible  relief  could  be  given.  The  suit  thus  failing  on  two 
grounds,  it  is  not  necessary  to  enter  into  the  question  of  the  Sta- 
tute of  Limitations.  For  these  reasons  their  Lordships  will  hum- 
bly advise  Her  Majesty  that  the  judgment  of  the  Judicial  Commis- 
sioner dismissing  the  suit  be  affirmed,  and  this  appeal  dismissed 
with  costs. 

Appeal  dismissed. 

RAJ  BAHADOOR  SINGH 

versus 

ACHUMBIT  LAL. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 

The  provision  in  the  schedule  to  the  Limitation  Act  of  1871  that,  with 
respect  to  a  suit  to  establish  or  set  aside  an  adoption,  the  time  when  the 
period  of  limitation  begins  to  run  is  "the  date  of  the  adoption  or  (at  the  option 
of  the  plaintiff)  the  date  of  the  death  of  the  adoptive  father,"  does  not  inter- 
fere with  the  right  which,  but  for  it,  a  plaintiff  has  of  bringing  a  suit  to  recover 
possession  of  real  property  within  12  years  from  the  time  when  the  right 
accrued. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts  of 
the  case  will  appear  suflSciently  from  the  judgment  of  their  Lord- 
ships which  was  delivered  by 

Sir  Robert  Collier: — In  this  case  the  respondent  fthe 
plaintiff).  Achumbit  Lai,  brought  this  suit  to  recover  possession  of 
certain  property  to  which  he  alleged  that  he  was  entitled  as  joint 
heir  with  his  brother,  one  Doorga  Prosad.  The  defendant  Raj 
Bahadoor  Singh,  to  whom  was  joined  the  brother  of  the  plaintiff, 

♦Present:— Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 
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claims  under  the  widow  of  Doorga  Prosad,  and  the  real  question 
in  the  cause  is  whether,  under  a  certain  document  called  a  wa- 
siatnamah,  executed  by  Doorga  Prosad  on  the  2Uh  May  1820, 
the  widow's  estate  was  enlarged  from  the  ordinary  estate  of  a 
Hindoo  widow  to  an  absolute  estate.  The  main  contention  in  the 
Court  below  appears  to  have  been  that  the  document  operated  ia 
the  nature  of  a  will,  conferring  upon  her,  or  granting  to  her,  aa 
absolute  estate;  but  the  main  contention  before  their  Lordships 
has  been  somewhat  different.  It  has  not  been  seriously  argued 
that  the  document  conferred  upon  her  or  granted  to  her  any  estate 
which  she  bad  not  before,  but  it  is  contended  that  it  operates  by 
its  recitals  as  an  admission  on  the  part  of  Doorga  Prosad,  by 
wljich  a  person  claiming  under  him  would  be  bound,  that  the 
widow  had  in  fact  a  joint  interest  with  Doorga  Prosad  in  the 
property  which  is  the  subject  of  the  wasiatnamah,  a  part  of  which 
is  claimed  in  this  suit. 

The  case  was  heard  before  the  two  Courts  in  India,  both  of 
whom  found  in  favor  of  the  plaintiff.  The  High  Court  was  com- 
posed of  Mr.  Justice  Glover  and  a  very  learned  native,  Mr. 
Justice  Mitter,  and  those  learned  Judges  had  the  original  docu- 
ment before  them.  They  appear  to  have  considered  that  the 
translation  which  is  now  in  the  Hecord  was  to  some  extent  im- 
perfect, and  they  gave  their  decision  upon  the  construction  which 
they  put  upon  the  original  document.  It  would  have  been  more 
satisfactory  to  their  Lorvlships  if  they  could  have  had  before  them 
the  translation  of  the  document  on  which  the  High  Court  relied, 
and  they  cannot  help  thinking  that  it  was  incumbent  on  the 
appellant,  who  desires  t3  satisfy  them  that  the  High  Court  was 
wrong,  to  furnish  them  with  that  translation,  or  at  all  events 
some  information  with  reference  to  it.  As  it  is,  however,  their 
Lordships  must  deal  with  the  document  which  is  before  them. 
Undoubtedly  it  is  somewhat  ambiguous  in  many  of  its  expres- 
sions, but  they  think  it  clear,  as  his  been  before  observed,  that 
there  was  no  intention  on  the  part  of  Doorga  Prosad  to  grant  any 
new  estate  to  this  lady ;  and  they  do  not  see  their  way  to  dififer 
from  the  construction  which  was  put  upon  it  by  the  High  Courts 
and  which  is  expressed  in  these  terms  in  the  judgment  of  Mr. 
Justice   Glover,  agreed   to  by    Mr.   Justice   Mitter :   **I  take  the 
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meaning  of  Doorga  Prosad   to   be,  that   feeling  old  and  unable  J'C. 

to  manage  the  complicated  affairs  of  a  large   estate,  and  knowing  J^ 

thsit  his  vf if e,  a  purdanashecnlsidy,  would   likewise  be  incompetent     Raj  Baha- 
X    xi_    1      •  1  .        1.    .       .       1  1      D<^R  Singh 

to  the  business,  he  agrees  to  pay  a  manager  to  take  all  the  trouble  v, 

off  their  hands,  and  to  do  so  at   once.     He   speaks  of  his  wife  as  l^l.^'^ 

being  joined   with   him   as    owner,   but   these  words  cannot  be  

taken  literally,  as  throughout  the  document  he  speaks  of  himself 

as   the   sole   proprietor,   and  all  his  arrangements  are  made  with 

reference  to  his  own  comfort  and  advantage   in  the   first   instance. 

Jusoda  Chowdhrain  is  to  get  nothing  till  his  death.     The  warning 

given  to  his  other  heirs  refers  to  the  time   between  his  own  death 

and  Jusoda's.     That   the    lady  herself  did   not   understand   the 

wasiatnamah   to   be  a  will  giving  her  the  property  to   dispose   of 

after  her  death  is  clear  from   her  own  statement"  in   another  suit. 

Their  Lordships,  on  the  whole,  are  not  prepared  to  disagree  with 

this  view,  which  was  taken  by  the  learned  Judges  of  the  High 

Court,  and  this  construction  of  the  document  disposes  of  the  main 

point  in  this  case. 

It  only  remains  to  notice  two  subsidiary  questions.  The  widow 
executed,  on  the  7th  July  1851,  a  putnee  lease  in  favor  of  Raj 
Bahadoor  Singh  of  two  out  of  three  of  the  mouzahs  which  are 
the  subject  of  this  suit,  and  part  of  the  prayer  of  the  claim  is  that 
that  putnee  lease  be  set  aside.  Inasmuch  as  it  has  been  found 
as  a  fact  by  bjth  Cjurts  that  there  was  no  necessity  for  borrow- 
ing the  sum  for  which  the  putnee  was  granted,  it  follows  that  if 
the  widow  had  no  more  than  a  Hindoo  widow's  estate,  the  putnee 
could  only  bind  her  life  interest.  It  appears  that  the  lady  also 
executed  what  has  been  called  a  deed  of  adoption  on  the  24th 
May  1060,  by  which  she  professed  to  adopt,  in  pursuance  of  the 
permission  of  her  husband,  who  ha  1  died  in  1825,  the  father  of 
Raj  Bahadoor,  to  whom  the  putnee  had  been  granted,  and  Chut- 
turdhari  Lai,  the  brother  of  the  plaintiff  and  a  defendant,  and 
to  make  over  to  them  her  property.  But  the  gift  was  not  to 
take  effect  until  her  death,  possession  being  retained  by  her 
during  her  lifetime.  It  has  been  admitted  on  the  part  of  the 
appellants,  that  this  document  cannot  be  seriously  treated  as  an 
attempt  on  the  part  of  the  widow  to  adopt  a  son  or  sons  as  heirs 
to  her  husband,  but  is  merely   an  adoption  of  heirs  to  herself, 
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and  in  fact  a  disposition  of  her  property,  very  much  in  the  nature 
of  a  will,  to  them  after  her  death.  A  part  of  the  claim  is  that 
this  document  also  be  cancelled.  Upon  this  part  of  the  case  a 
question  has  been  raised  concerning  the  Statute  of  Limitations  and 
the  schedule  to  the  last  Statute  of  Limitations  of  1G71  has  been 
quoted,  wherein  it  is  enacted  that,  with  respect  to  a  suit  to  establish 
or  set  aside  an  adoption,  the  time  when  the  period  of  limitation 
begins  to  run  is  ''  the  date  of  the  adoption,  or  (at  the  option  of  the 
plaintiff )  the  date  of  the  death  of  the  adoptive  father."  On  the 
above  view  of  the  document,  the  words  of  the  Statute  would  seem 
scarcely  applicable  to  it.  Their  Lordships  are  clearly  of  opinion 
that  this  provision  relating  to  adoption,  though  it  might  bar  a 
suit  brought  only  for  the  purpose  of  setting  aside  the  adoption, 
does  not  interfere  with  the  right  which,  but  for  it,  a  plaintiff  had 
of  bringing  a  suit  to  recover  possession  of  real  property  within  12 
years  from  the  time  when  the  right  accrued,  and  tltat  they  regard 
as  the  nature  of  this  suit.  Inasmuch  as  according  to  the  admitted 
construction  of  the  document  the  widow  conveyed  by  it  no  more 
than  she  had,  which  was  but  a  life  interest,  the  document  is  in- 
nocuous, and  it  is  immaterial  to  the  plaintiff  whether  it  be  set 
aside  or  not.  Their  Lordships  however  think  it  well  to  say  that 
the  decree  of  the  Court  below  in  setting  aside  this  document  and 
the  putnee  lease,  must  be  considered  to  have  in  effect  decided  no 
more  than  that  the  plaintiff  was  entitled  to  recover  notwithstanding 
those  documents,  without  in  any  degree  compromising  any  rights 
which  other  parties  may  have  under  them. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the 
judgment  of  the  Court  below  should  be  affirmed,  and  this  appeal 
dismissed  with  costs. 

Appeal  dismissed. 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 

Decree^  effect  of. 

Their  Lordships  were  clearly  of  opinion  that  the  decree  in  the  suit  could 
only  be  binding  as  between  the  plaintiffs  and  the  defendants  in  the  suit,  and 
that  it  could  not  affect  the  interests  of  the  defendants  as  between  themselves. 

This  was  an  appeal  from  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal.  The  following 
judgment  of  their  Lordships  was  delivered  by 

Sir  Barnes  Peacock  : — Their  Lordships  are  clearly  of  opinion 
that  in  this  case  the  judgments  and  decrees  of  the  Lower  Court 
are  correct,  and  that  the  judgment  of  the  High  Court  ought  to  be 
affirmed,  and  this  appeal  dismissed  with  costs. 

Their  Lordships  are  clearly  of  opinion  that  this  decree  can  only 
be  binding  as  between  the  plaintiffs  and  the  defendants  in  the 
suit,  and  that  it  cannot  affect  the  interests  of  the  defendants  as 
between  themselves.  It  cannot  affect  the  right  of  the  son  as 
against  the  mother,  or  the  right  of  the  heir  of  the  mother  as  regards 
the  peculiar  property  of  the  mother.  If  their  Lordships  thought 
there  was  any  doubt  on  the  subject,  they  would  perhaps  insert 
these  words:  "as  against  the  reversionary  heirs  of  the  hus- 
band "  after  the  word  "  void" ;  but  it  would  be  inconvenient  to 
make  a  precedent  for  altering  a  decree  in  this  way,  and  they  have 
no  doubt  that  after  this  expression  of  their  Lordships'  opinion  the 
objects  of  the  parties  will  be  attained. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
affirm  the  judgment  of  the  High  Court,  and  to  dismiss  this  appeal 
with  costs. 

Appeal  dismissed, 

•Present  :— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Collier. 
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r^^i.  NAWAB  MIRZA  ALI  KADR  and  Another. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JCDICIAL  COMMISSIONER 

OF  OUDH. 
Mohomedan  Law — Transfer  of  Possession, 

Upon  the  evidence  produced  in  the  case,  their  Lordships  were  of  opinion 
th  at  there  was  no  intention  on  the  part  of  the  donor  to  make  an  immediate 
transfer  of  the  property  to  the  donee,  and  that  the  donee  must  have  perfectly 
understood  that  the  transaction  was  not  a  real  one.  The  deed  was  therefore 
held  to  be  void  and  of  no  effect 

This  was  an  append  from  a  decree  of  the  Judicial  Conamissioaer 
of  OuJh.  The  folio wiag  judgment  of  their  Lordships  was  delivered 
by 

Sir  Robert  Collier  :— This  Ls  a  suit  brought  by  the  plaii  tiff, 
who  is  the  daughter  of  a  geutleman  in  India  of  great  fortune  and 
position,  Sir  Mausin-ud-daula,  originally  against  her  half-brother 
alone,  the  son  of  Sir  Mausin-ud-daula  by  another  wife.  Subse- 
quently Sir  Mausin-ud-daula,  was  by  order  of  the  Civil  Judge 
added  to  the  Racord  ;  first  in  the  capacity  of  a  plaintiff,  and  second- 
ly in  that  of  a  defendant.  The  claim  is  for  restitution  of  certain 
goods,  elephants,  horses,  and  plate  valued  at  Rs.  18,000,  which  the 
lady  claims  under  a  deed  executed  by  Sir  Mausio-ud-daula  on  the 
28th  April  1 S74,  and  which  she  alleges  that  her  brother  converted 
and  carried  oti.  The  brother  files  an  answer  in  which  he  denies 
her  title  under  this  deed  on  a  variety  of  grounds,  and  Sir  Mausin- 
ud-daula  also  denies  the  validity  of  the  deed  and  the  title  of  the 
plaintiff  under  it. 

The  case  was  first  tried  by  the  Civil  Judge,  who  framed  a  num- 
ber of  issues,  comprising  the  question  whether  the  donor  was  of 
sound  mind,  and  whether  the  deed  was  obtained  by  undue  iii- 
fiuenco,  one  of  which  raised  the  question  whether  the  deed  was 
intended  to  operate  as  a  transfer  of  the  property.     He  decided   alA 

•  Present:— Sir  James  W.  Colviie,  Sir  Barness  Peacock,  Sir  Montague  £• 
Smith,  and  Sir  Robert  P.  Cllier. 
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of  these  issues  in  favor  of  the  plaintiff.     The  case  went  on  appeal  J.C. 

to  the  Commissioner,  who  dismissed  the  suit  on  the  ground   that  J^ 

the    deed  was  a  mere  deed  of  gift,  and  that  there  had  been  no        Nawab 
delivery  of  possession.     The  case   then  came  on  appeal  to  the         zohra 
Judicial  Commissioner,  who  upheld  the  finding  of  the  Commissioner    nawab  Mir- 
and  dismissed  the  suit,  but  upon  other  grounds.     As  their   Lord-    ^^^^  ^^^^ 

ships  understand,  the  Judicial   Commissioner  held    that  the  deed,  

in  form  at  all  events,  was  what  is  called  a  hiba-bil-ewaz,  and  that 
it  would  operate  under  the  Mahomedan  law,  if  operative  at  all, 
to  transfer  the  property  without  delivery  of  possession ;  but  he 
came  to  the  conclusion  from  all  the  circumstances  of  the  case, 
amongst  others  from  the  absence  of  any  change  of  possession,  that 
the  deed  was  not  intended  to  operate  as  an  immediate  transfer 
or  conveyance  of  the  property,  and  that  therefore  it  was  void  and 
of  no  effect. 

It  becomes  now  necessary  to  state  some  facts  in  order  to  make 
the  case  intelligible.  Their  L)rdship3  collect  from  the  whole 
of  the  evidence,  which  is  to  some  extent  conflicting,  that  Sir 
Mausin-ud-daula  was  of  somewhat  weak  intellect  and  impaired 
health.  Two  medical  men  state  that  in  their  opinion  he  was  not 
capable  of  managing  his  affairs.  In  such  a  state  of  mind  he 
might  be  easily  influenced  and  persuaded  by  persons  about  him 
to  execute  documents  or  to  take  other  steps  which  a  person  of 
strong  and  sound  mind  might  not  be  induced  to  do.  The  deed 
which  the  plaintiflf  relies  upon  is  to  be  found  at  page  12 
of  the  Record,  was  executed  on  the  28th  April  1874,  and 
states  that  while  in  possession  of  his  senses,  and  so  forth 
(according  to  the  ordinary  form),  he  (Sir  Mausin-ud-daula)  had 
made  a  gift  of  certain  immoveable  property  and  also  of  a  large 
quantity  of  moveable  property  in  lieu  of  a  ring  set  with 
diamonds  which  he  had  received  from  his  daughter.  It  furthur 
states:  "I  have  transferred  possession  of  all  the  property  trans- 
ferred by  gift  above  referred  to  and  detailed  below,  by  putting 
the  donee  in  possession  thereof.  The  conditions  of  offer  and 
acceptance,  with  transfer  of  possession,  have  been  thoroughly  com- 
pleted. This  is  a  valid  and  lawful  gift.'*  Then  follows  a  schedule 
comprising  the  greater  part  of  his  property,  both  real  and  personal. 
On  the  1st  of  May,  he  also  executed  a  deed  of  the  same  description, 
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J-  C.  transferring   certain   other  property  which   is   mentioned  in  the 

J^  schedule  to  that  deed      On  this  same  first  of  May  his  daughter, 

Nawab  the  present  plaintiff,  professed  to  give  to  her  father's  muta  wife 

zoHRA  a  certain   house   for   her   lifetime;  and  a  short  time   afterwards 

Nawab  Mir-  l^^'^^d  to    him  a  portion   of  what  had   been  previously   his   own 

^\^A^  ^^^    house.     The  son,  the  defendant,  had  left  his  father  in  March  1874 
and  Another,     .  ... 

in  consequence  of  a  quarrel,   carrying  with  him  a  large  quantity 

of  jewellery  to  which  ho  laid  claim,  and  the  father  appears  to 
have  been  a  good  deal  annoyed.  The  son  came  back  on  the  6th 
May  after  the  documents  which  have  been  referred  to  had  been 
executed. 

Sir  Mausin-ud-daula  was  examined  as  a  witness  in  the  case, 
and  their  Lordships  think  it  as  well  to  refer  to  the  account  which 
he  gives  of  the  transaction.  He  says,  *•  I  had  a  quarrel  with  my 
son,  and  my  servants,  etc,  said  to  me  that  from  this  quarrel  serious 
loss  would  accrue  to  me  (the  principal  adviser  being  Ram  Par- 
shad)" — a  man  who  appears  to  have  been  in  his  service  f»)r  a 
number  of  years  and  to  have  had  great  influence  over  him, — '*  and 
that  some  arrangements  should  be  made.  I  consulted  the  people 
of  the  house,  and  it  was  recommended  that  a  deed  of  gift  be  pre- 
pared. All  the  men  and  women  of  my  family,  and  the  servants, 
advised  me  to  this  course.  All  my  property  *on  heaven  and  earth' 
was  included  in  the  deed."  That  is  certainly  a  mistake.  Further- 
on  he  says :  '*  I  wrote  the  document  in  anger  in  consequence  of 
a  quarrel,  and  hoped  from  fear  to  keep  defendant  apart,  then  to 
come  together,  not  that  I  intended  to  ruin  him.  I  expected  that 
there  would  be  a  reconciliation,  and  that  everything  would  come 
right.  I  did  it  only  to  frighten  him."  If  the  account  which 
is  given  by  Sir  Mausin-ud-daula  is  correct,  it  certainly  would 
appear  that  he  did  not  intend  to  part  with  the  immediate  control 
of  his  property  to  his  daughter  and  make  himself  her  pensioner ; 
and  having  regard  to  the  state  of  his  mind,  which  has  been  referred 
to,  their  Lordships  think  this  account  which  he  gives  not  at  all 
improbable.  He  may  have  supposed,  or  may  have  been  persua- 
ded by  Ram  Parshad,  or  other  persons  in  the  family  who  had 
influence  over  him,  that  by  executing  this  deed  he  might  possibly 
escape  liabilities  to  which  he  might  be  subjected  by  his  son  or  in 
consequence  of  his  son's  conduct,  or  that  the  execution  of  a  deed 
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of  this  sort  would  tend  to  frighten  his  son,  to  bring  him  home,  and         j.  c, 
produce  a  reconciliation.    Their  Lordships  are  disposed  to  credit  1879 

his  statement  that  he  had  no  immediate   intention  of  denuding       nXwab 
himself  of  his  property^  ^?ohra^" 

This  view  is  supported  by  the  tenor  of  the  evidence.    With    jj^^^b  Mir- 
reference  to  the  elephants  and  horses,   and    property    of   that   zaAliKadr 

description,  it  appears  that  no  change  took   place ;   that  he   paid  

the  expenses  relating  to  them  just  as  he  bad  before.  With  refer- 
ence to  the  real  property,  although  he  went  through  the  form 
of  taking  a  lease  from  his  daughter  of  his  own  house,  it  does 
not  appear  that  he  ever  paid  any  rent;  and  further,  although 
receipts  were  given  for  the  rent  of  the  land  comprised  in  the 
conveyance  in  the  name  of  daughter  (which  would  be  con- 
sistent either  with  a  real  or  witlv  a  benamee  transaction),  it  is 
in  evidence  that  for  ten  months  after  the  execution  of  the  deed 
the  rents  continued  to  be  paid,  as  usual,  to  the  father.  They  both 
lived,  as  they  had  before,  in  the  same  house,  the  father  occupy- 
ing a  portion,  and  the  daughter  and  her  husband  another. 

Their  Lordships  have  come  to  the  conclusion  that  the  learned 
Judicial  Commissioner,  who  finally  disposed  of  the  case,  was  right 
in  finding,  as  he  does,  that  there  was  no  intention  on  the  part  of  the 
Nawab  to  make  an  immediate  transfer  of  the  property  to  his 
daughter,  and  they  think  that  the  daughter  herself  must 
have  perfectly  understood  that  the  transaction  was  not  a  real  one. 
She  was  not  called,  nor  was  her  husband,  to  contradict  the  state- 
ment of  her  father,  who  must  have  best  known  what  his  inten- 
tion was,  or  to  prove  the  transaction  to  have  been  a  real  one,  or 
the  manner  in  which  the  property  was  enjoyed  as  between  her 
.and  her  &ther. 

Their  Lordships  have,  therefore,  come  to  the  conclusion  that 
the  judgment  appealed  against  was  right  on  the  ground  above 
stated,  and  do  not  think  it  necessary  to  express  their  opinion 
on  other  questions  adverted  to  in  the  judgments  of  the  Gommis- 
sioner  and  the  Judicial  Commissioner.  They  will  therefore  hum- 
bly advise  Her  Majesty  to  confirm  that  judgment  and  to  dismiss 
this  appeal  with  costs. 

Appeal  dismissed. 
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J.C*  JUGGODUMBA  DASSEE 

1879 


Feb.  26. 


TABAKANT  BANNERJEE  and  Others. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 
WILLIAM  IN  BENGAL. 
Res  Judicttia—AdjudkaHoH  txparU, 
It  having  been  decided* ^^rpoff^  by  Her  Majesty  in  Council  on  appeal  that  the 
plaintift  was  entitled  to  maintain  the  suit,  and  the  cause  remanded  to  the 
Court  of  first  instance,  their  Lordships,  at  the  hearing  of  an  appeal  from  the 
final  decree  in  that  suit,  did  not  allow  the  appellant  to  take  advantage  of 
her  absence  on  the  first  occasion,  in  order  to  reopen  any  question  which 
was  expressly  decided,  or  might  hare  been  determined  on  that  appeal    A  de» 
cision  passed  in  a  case  heard  expa»te  must  stand  as  if  all  the  arguments  which 
the  respondent,  if  present,  could  have  raised  in  the  case,  had  been  address- 
ed to  them.    The  absent  parties  must  bear  the  consequence  of  their  own 
laches. 

This  was  an  appeal  from  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal.  This  case  had 
once  previously  been  before  the  Lords  of  the  Privy  Council  when 
their  Lordships  remanded  the  case  for  trial  upon  a  certain  issue. 
The  facts  of  the  case  will  appear  sufficiently  from  the  report  of 
that  judgment  to  be  founded  in  the  lOth  Volume  of  Moore's 
Tndian  Appeals  at  page  476t.  The  following  judgment  of  their 
Lordships  was  delivered  by 

SiB  James  Colvile:— The  earlier  history  of  this  long  litigation 
and  the  facts  out  of  which  it  has  arisen  are  set  forth  in  the  report 
of  the  case  when  it  was  before  this  Board  in  1866,  which  is  to  be 
found  in  the  10th  Moore,  page  476t.  It  is  not  necessary  to  reca* 
pitulate  those  facts,  though  it  will  be  necessary  to  refer  to  certain 
passages  of  the  judgment  delivered  on  that  occasion. 

The  broad  question  to  be  determined  between  the  parties  is 
whether  a  considerable  portion  of  land  comprised  within  four 
villages  belongs  to  a  jote  which  the  plaintiff  claims  to  hold  under 

•Present:— Sir  James  W.  Colvile,  Sir  Dames  Peacock,  Sir  Montague  S* 
Smith,  and  Sir  Robert  P.  Collier. 

tSee  also  5  W.  R   P.  C.  63, 
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the  zemindars  who  may  be  described  as  the   Roy  Zemindars,   or  J*  C.* 

to  a  talook  of  which  the  defendant  Basmoney  Dassee,  who  is  now  J^ 

represented  by   the  appellant,  was  the  unquestioned   owner.     If  Juggodumba 

■L        '  1        i»  -L      1  Dassee 

the  title  of  both  parties— the  title  of  the  plaintiflf,  on  the  one  hand,  v. 

to  the  jote,  and  the  title  of  the  defendant  on  the  other  hand — were  Banerjee 
admitted,  this  question  would  of  course  be  simply  that  which  ^"^  Others, 
occurs  in  every  case  of  parcel  or  no  parcel,  *mz,  whether  the  land 
in  dispute  belongs  to  the  one  estate  or  to  the  other.  The  case  how- 
ever has  come  before  their  Lordships  complicated  by  a  further 
issue.  The  result  of  the  former  appeal  to  Her  Majesty  in  Council 
was  that  the  judgments  of  the  two  Indian  Courts  were  reversed ; 
the  right  of  the  plaintiff,  notwithstanding  those  judgments,  to 
maintain  his  suit  was  aflSrmed,  and  the  cause  remanded  in  order 
to  try  the  principal  issue,  which  had  not  been  tried  in  the  Courts 
below,  of  parcel  or  no  parcel.  Accordingly,  when  on  the 
remand  the  cause  came  first  beforo  the  Subordinate  Judge, 
he  settled  only  one  issue,  which  was,  in  effect,  whether  the 
land  in  suit  was  parcel  of  the  jote  or  of  the  talook.  At  some 
period — it  does  not  appear  exactly  when,  but  before  he  gave 
judgment — he  seems  to  have  either  settled,  or  to  have  considered 
as  open  to  the  parties,  tbie  further  issue  whether  the  plaintiff 
purchased  the  jote  as  alleged  by  him. 

Tlie  principal  part  of  the  evidence  taken  before  him  on  the 
remand  appears  to  have  been  addressed  to  that  issue,  which  he 
decided  against  the  plaintiff  and  in  favor  of  the  defendant. 
When  the  cause  went  to  the  High  Court  upon  appeal  from  his 
decision,  the  Judges  of  that  Court  intimated  that  this  issue  was 
DO  longer  open  to  the  parties,  and  that  the  Subordinate  Judge's 
finding  upon  it  afforded  no  ground  for  dismissing  the  plaintiff's 
suit.  In  an  ordinary  case  it  would,  of  course,  have  been  open  to 
Mr.  Doyne  to  question  the  High  Court's  decision,  and  it  would 
have  been  for  their  Lordships  on  this  appeal  to  determine  which 
Court  was  right ;  but  on  the  opening  of  the  case  their  Lordships 
intimated  to  him  that,  for  the  reasons  which  are  now  to  be  stated, 
he  was  precluded  from  raising  the  question  involved  in  the  issue 
by  the  former  decision  of  this  Board,  and  consequently  that  it  was 
not  open  to  him  to  go  into  that  part  of  his  appeal. 
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J.  C.  The  cause  came  before  their  Lordships  on  the  former  occasion 

J^         in  this  way.     In  the  Courts  below  certain  issues  directed  to  the 

JuGGODUMBA    Qucstion  whethcr  the  suit  could   be   maintained,   as    well   as    one 
Oasseb 
V,  which  the  Court  described  as  **the  real  matter  in  dispute/^   being 

Bann^jee     whether  the  land  in  suit   belonged  to  the  jote  or  to  the  talook, 
and  Others,     had   been   settled ;   and   it   had   been  determined  that  the  former 
alone  should  be  tried  ill  the  first   instance  ;   the   *'real    matter   in 
dispute"  being  left  to  be  tried  thereafter  should  it  become  necessary 
to  do  so.     Of  the  issues  in  bar  one  was  whether  the  claim   was 
barred  by  limitation.     Another,  which  seems  afterwards  to   have 
dropped  out  of  the  cause,  was  whether,  inasmuch  as  the   validity 
of  the  deed  of  sale  under  which  the  plaintiff  claimed  was  questioned, 
the  proper  stamp  had  been  paid  upon  the  suit ;  the  second  in  point 
of  order  and  the  fifth,  which  was  in  these  words,   "Whether   or   no 
the   Zemindar   Baboo   Ramrutten    Roy,  and  others,   are   carrying 
on  this  suit  in  the  plaintiff's  name,"   seem  both  designed  to   raise 
the   question  whether  the  plaintiffs  right  of  suit  was  not  barred 
by  reason  of  a  former  decision,  which  had  been  passed  between  his 
alleged  vendors  and  the  defendants.     The  Lower  Court   in    India 
held   that   both  the  plea  of  limitation,  and  this  plea  in  the  nature 
of  Tts  judicata  had  been  made  out,  and^ismissed  the  suit  on    both 
grounds.     Upon  appeal   the   Sudder   Court  dealt    only   with  the 
question  of  limitation,  and  finding  that  the  plaintiff,  or  those  through 
whom   he   claimed,  though  dispossessed  at  a  later  date  than  that 
found  by  the   Subordinate  Judge,  had  nevertheless  been  out   of 
possession  for  a  period  of  more  than  twelve  years  before  the   insti- 
tution of  the  suit,  confirmed  the  dismissal  of  the  suit  on  that  ground 
alone.     This    Board    held   that  both   Courts  were  wrong   on  the 
question  of  limitation,  inasmuch  as  the  plaintiff*,  or  those  through 
whom  he  claimed,  had  been  in  possession  up  to  the  18th  November 
]  845,  the  date  of  the  decision  of  Mr.  Reid,  who  was   then   one   of 
the  Judges  of  the  Court  of  Sudder  De  wanny  Adawlut.     There  then 
remained  the  question  whether  the   plaintiff"  was   barred   by  the 
plea   of  res  judicata,  upon  which  the  Sudder  Court  had  passed  no 
judgment,  and  their   Lordships  had  to  deal   with   that    question. 
What   they   say  upon    it  is  this :  "  The  other  point  on  which  the 
Zillah  Court  decided  against  the  appellant  was  that  the  matter  was 
already  adjudged  in  a  suit  by  which  he  was  bound.    It  has  been 
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stated  that   the   original   purchaser  at  the  auction  gale  of  the  jote         J-  C. 

tenure  sold  to  one  Ramdhone  Sircar.     Before  the  sale  he  had  ins-  '^79 

tituted  proceedings  against  the  decree  holders  under  the  title  of   Juggodumba 

Dasseb 
the  talook.     Ramdhone  Sircar  purchased    therefore  pendente   lite,  v. 

He   applied  to  he  substituted  in  the  suit  in  lieu  of  Juggutchunder     ^^^n^eIijee 
Rae,  which  application  was  granted.      This  litigation    terminated    ^^^  Others. 
in  the  Zillah  Court  in  favor  of  Ramdhone  Sircar,   the  jote  tenant. 
From  that  decision  Rasmoney  Dossee   appealed.     On  her   appeal 
the  Sudder  Court  reversed  that  decision.     This  was  the  decree   of 
Mr.  Reid  of  the  18th  November  181j5,  which  this  suit  seeks  to  set 
aside.     On  this  Ramdhone  Sircar  instituted  a  regular  suit  against 
Rasmoney  Dossee  and  others,  claiming  in  substance  the  same  relief 
which  is  sought  by  this  suit.     Pending  that  suit  Ramdhone  Sircar 
died,   and  his  three  sons,  Mohemachunder  Sircar,    Anundchunder 
Sircar,  and  Greeschander  were  substituted  in  his  place  in  the  Record. 
Pending  this  litigation  the  present  appellant  purchased  the  jote 
tenure  from  the  sons  of  Ramdhone  Sircar.     He  applied  in  his  turn 
to  be  substituted  on  the  Record,  and  to  conduct  the  suit.     One   of 
the    sons,  however,  denied  the  purchase,  and  the  Court  refused  the 
application.     In  a  few  days  afterwards  the  cause  was  decreed  for 
the  defendant*     It  is   alleged  that  the   actual  plaintiffs  conducted 
their  case  negligently,  if  not  coUusively.     On  the  argument  before 
their  Lordships,  the  Attorney-General  abandoned  the  case  of  fraud, 
but  contended  that  the  plaintiff  was  not  barred  by  this  decision, 
that   he    was  not   a  party   to  the  suit,  and  that  his  application  to 
intervene  in  it  having  been  refused,    it  would  be  unjust  and  incon- 
sistent to  hold  him  bound  by  the  decree;  that  the  decision  followed 
so  promptly  on  the  refusal  to  allow  him  to  intervene  that  he  could 
not  reasonably  be  expected  in  the  interval  either  to  appeal  against 
the  order  refusing  him  leave  to  intervene  or  to  institute   a  suit   as 
supplemental  to  the  one  in  which  he  sought  to   intervene.     Their 
Lordships  concur  in  this  view  of  the  subject.     As   the  law   allows 
a  party   interested  to  intervene  in  the  suit,  that  right  should   not 
be  rigorously  dealt  with.     There  is  much  danger  in  India  of  secret 
collusion.     Their  Lordships  think  that  the  defendants  who  obtained 
their  decree  so  shortly  after  the  above  refusal,  in   the   absence  of 
the  party  really  interested  in  contesting  the  matter  with   them, 
should  not  be  permitted  to  prevail  by  this  objection,*' 
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J  C. 
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DaSSE£ 
V. 

Tarakant 
Bannerjee 
and  Others. 


The  question  now  is  whether  that  was  not  a  conclusive  and  final 
decision  that  the  right  of  the  plaintiff  to  maintain  this  suit  was  not 
"'"dassee^^    taken  away  by  the   decree  io  Ramdhone's  suit;  and  whether  the 
order  of  remand  did  not  imply  that  his  title  to   the  jote  generally 
was  not  in  the  subsequent  proceedings  to  be  taken  as  established. 
It  was  argued  that  the  defendants  ought  to   bo   allowed  to   prove 
either   that   the   Kubala  under   which   the    plaintiff  claimed  had 
never  been  executed,  in  which  case  the  title  to  the  jote  would   be 
still  in  the  sons  of  Ramdhone ;  or  that,  if  it  were   executed,    the 
plaintiff  by  reason  of  his  position  in  life  and  want  of  means,  was 
incapable   of  making   the  alleged   purchase  on  his  own  account ; 
and  must  be  taken  to  have  acted  in  the  transaction    as   the   mere 
creature   of  Ramrutton  Roy  and  his  co-sharers  in  the  zemindary 
(for  whon  Ramdhone  Sircar  had   also   held    heitamee) ;   and   that 
on  either  view  of   the   case  the  plaintiiT's    right  to  maintain  the 
suit  would  be  barred  by  the  decree  against  the  sons   of   Ramdhone 
in  their  suit  with  Rasmoney  Dossee.     The  case  is  thus  presented 
in  an  alternative  form.     Taking  the  latter  alternative,  their    Lord- 
ships observe  that  it  raises  the   precise   question   of  which    the 
former  decision  of  this   Board  disposed.     The  judgment    of  the 
Lower  Court   which   was  then  under  appeal   (see   Supplemental 
Record,  p.  127)  proceeds  expressly  on   the  ground    that  Juggut- 
chunder  Rae,  Ramdhone   Sircar,   and   the  plaintiff  had   all  held 
benamee  for  Ramrutton  Roy,  who  was  in  fact  the  person  suing  in 
both  suits  in  the  name   of  his  creature.     Again,   the   question 
whether  there   ever  was  a  conveyance   or   not  from  the   sons  of 
Ramdhone  Sircar  might  have  been  tried,  aud,  as  far  as  their  Lord- 
ships can  see,  was  tried  and  determined  in  the  plain tiS^s   favor  in 
the  former  proceedings  ;  aod  to  allow  that  question  to   be    raised 
again   would   equally    be   to   re-open  that  which  was  decided  by 
their  Lordships  on  the  former  occasion. 

The  case  being  thus  reduced  to  the  broad  question  whether 
these  particular  lands  are  parcel  of  the  jote  tenure  or  of  the  talook 
—the  first  question  which  arises  is  what  was  decided  here  with 
respect  to  possession  on  the  former  occasion.  Their  Lordships  think 
it  quite  clear  that  the  judgment  delivered  by  Lord  Justice  Turner 
must  be  taken  to  have  decided  that  the  plaintiff  and  those  through 
wiiom    he  claimed   were   in   possession   from   at   least  the   7th 
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August    1839,    and    that   there   was    no    change   of   possession  J- C. 

from    that    time     until    the   date   of  Mr.   Reid's   order   of  the  J^ 

18th  November  1845.     This  may  raise  a  presumption  of  anterior   Juggodumba 

possession,  but  such  possession  of  the  jotedars  claiming  as  pur-  v, 

chasers  at  the  sale  of  1886  cannot  be  carried  beyond  the  date  of     -q^^^^ee 

that  sale,  because  up  to  that  time,  and  at  least  from  1814,  the    and  Others. 

moonshees,  as  they   are   termed   throughout   these   proceedings, 

were  in  possession  both  of  the  jote  and  of  the  talook,  holding  the 

jote  as  a  subordinate  tenure  under  the  zemindars,  the  Roys,  and 

the  talook  as  a  separate  and  distinct  zemindary.  There  is,  however, 

other  evidence  to  show  that  the   lands  in  question  when  in  the 

possession   of  the    moonshees   were   parcel  of  the  jote.     On  the 

remand  a  local  enquiry   was   made  by   the   Court   Ameen.     The 

Subordinate  Judge  seems  to  have  treated   his  report  with   very 

little  respect,  but  the  learned  Judges  of  the  High  Court,  in  their 

careful  and  elaborate  judgment,  have  said  that  they  see  no  reason 

to  doubt  its  honesty  or  correctness,  and  that  it  is  supported  by 

certain  old  documents  to  which  they  are  disposed  to  attach  credit. 

Then  there  are  the  circumstances  which  certainly  have  not  been 

disproved,  that  these  moonshees  were  some  time  between  1814 

and  1819  dispossessed  or   interfered  with  by  the   zemindars;  that 

they  then,  being  at  the  time  the  owners  of  both  estates,  brought 

their  suit  against  the  zemindars,   seeking  to  be  replaced  in  the 

enjoyment  of  the  jote,  and  describad  the  lands  in  dispute  as  part 

of  that  jote.     The  latter  circumstance  seems   to  their   Lordships 

to  be  the  more  important,  because  it  involved  an  admission  against 

their  interest,  inasmuch  as  it  was  clearly  more  desirable  for  them 

to  hold  the  lands  as  part  of  their  independent  talook  than  as  part 

of  a  subordinate  tenure. 

Their  Lordships  therefore  fully  concur  with  the  High  Court 
in  thinking  that  a  very  strong  primd  facie  title  was  made  out  by 
the  plaintiff,  which  it  lay  upon  the  defendants  to  displace. 
Mr.  Doyne  has  fairly,  and  their  Lordships  think  on  sufficient 
grounds,  and  without  in  any  way  abandoning  the  interests  of  his 
client,  admitted  that  he  cannot  find  in  the  Record  any  evidence 
sufficient  to  have  that  effect. 

Their  Lordships  desire  to  add  the  following  observations  with 
respect  to  the  decision  of  this  Board  upon  the  former  appeal.     It 
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was  said  that  that  appeal  was  heard  ex  parte.  Mr.  Doyne  candidly 
admitted  that  he  could  not  on  that  ground  dispute  the  effect 
of  it.  It  is  in  their  Lordships'  opinion  quite  clear  that  it  is 
impossible  to  allow  the  appellant  to  take  advantage  of  her 
absence  on  that  occasion,  in  order  to  re-open  any  question 
which  either  was  expressly  decided  ;  or  might  have  been  raised 
and  determined  on  that  appeal.  Their  Lordships  always  re- 
gret to  have  to  hear  an  appeal  exparte ;  but  their  decision 
upon  it,  when  heard,  must  stand  as  if  all  the  arguments 
which  the  respondents,  if  present,  could  have  raised  upon  the 
case  had  been  addressed  to  them.  The  absent  parties  most  bear 
the  consequence  of  their  own  laches.  Why  the  then  respondents 
in  this  case  did  not  appear  in  1866  it  is  not  for  their  Lordships 
to  say ;  they  do  not  seem  to  have  had  the  stock  excuse  of  poverty 
and  want  of  funds. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  affirm 
the  decision  of  the  High  Court,  and  to  dismiss  this  appeal  with 
costs. 

Appeal  dismissed. 


J.  C.^  THAKOOR  HURDEO   BUX 

»879  verstis 

Mar^.  THAKOOR  JOWAHIR  SINGH. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 

Act  No.  I  q/*i869,  retrospective  effect  of^^oint  Hindu  family — Rewctrd  of  villages  in  tht 
name  of  the  head  of  the  family — Transfer  pendente  lite. 

In  a  suit  commenced  before  the  passing  of  Act  No.  I  of  1869,  where  their 
Lordships  were  of  opinion  that  the  circumstances  of  the  case  afforded 
sufficient  grounds  to  justify  them  in  presuming  that  it  was  the  intention 
of  the  defendant  that  the  villages  included  in  the  summary  settlement 
and  the  sunnud  should  be  held  by  him  in  trust  for  the  joint  family,  and 
as  a  joint  family  estate  subject  to  the  Law  of  Mitakshara,  it  was  held^ 
although  the  suit  was  not  decided  until  after  the  passing  of  the  Act,  that 
the  provisions  of  that  Act  did  not  operate  so  as  to  change  the  relative 
condition  of  the  parties,   and  to  put  an  end  to  the  trust   upon  which  the 


*  Present  :— Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 
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defendant  had  previously  held  the  estate,  and  to  convert  it  into  an  estate  held 
by  the  defendant  for  his  own  sole  use  and  benefit  discharged  from  the  trust. 
There  can  be  no  difference  in  this  respect  between  an  express  trust  and  a 
trust  implied  or  presumed  from  a  fair  and  reasonable  interpretation  of  the 
acts  and  declarations  of  the  defendant. 

The  villages  granted  to  the  defendant  for  loyal  services  rendered  during 
the  Mutiny  of  1857,  were  held  by  their  Lordships  to  have  been  granted  to  the 
joint  family,  inasmuch  as  the  loyal  services  which  the  defendant  rendered  to 
the  Government  were  rendered  by  means  of  the  then  joint  family  property,  and 
in  accepting  the  reward  from  the  Government,  he  acted  as  the  representative 
of  the  family. 

Hur  Purshad  v.  Sheo  Dyal  followed.  * 

With  reference  to  the  transfers  pendente-lite  made  in  this  case,  their  Lord- 
ships expressed  that  they  had  nothing  to  do  with  any  agreement  or  arrange- 
ment which  might  have  been  made  by  any  of  the  parties  subsequently  to  the 
commencement  of  the  suit ;  they,  therefore,  humbly  advised  Her  Majesty  that 
the  decree  which  was  to  be  made  in  that  case  was  to  be  made  without  any 
prejudice  to  any  question  that  might  arise  in  respect  of  any  agreement  or 
arrangement,  if  any,  which  might  have  been  ma<le  or  entered  into  by  or  between 
any  of  the  parties  to  the  suit  subsequent  to  the  commencement  thereof. 

This  was  an  appeal  agaiast  the  judgment  and  decree  of  the 
Court  of  the  Judicial  Commissioner  of  Oudh.  The  facts  of  the 
case  are  to  be  found  at  page  522  of  the  third  Volume  of  the  Indian 
Law  Reports,  Calcutta  Series,  f  The  following  judgment  of  their 
Lordships  was  delivered  by 

Sir  Barnes  Peacock  : — When  this  case  was  before  their 
Lordships  on  a  former  occasion  it  was  remanded,  with  a  direction 
to  the  Commissioner  to  try  or  cause  to  be  tried  by  the  Settlement 
Ofiicer  the  following  issue,  viz, :  Whether  the  respondent  had  in 
any  and  what  manner  agreed  or  become  bound  to  hold  the  villages 
comprised  in  the  summary  settlement  or  sunnud,  or  any  and  what 
part  thereof,  or  of  the  rents  and  profits  thereof,  in  trust  for  the 
appellant  and  Parbut  Singh,  or  either  and  which  of  them. 

The  Commissioner  very  properly  took  upon  himself  the  trial 
of  the  issue,  and  correctly  disposed  of  the  several  objections  which 
were  raised  in  the  course  of  the  investigation. 

The  nature  of  the  present  suit,  the  circumstances  under  which 
it  was  instituted,  the  effect  of  the  decision  of  the  Settlement 
Officer,  and  of  that  of  the  Commissioner  from  which  this  appeal 
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was  preferred,  are  fully  staled  in  the  reasons  expressed  by  their 
Lordships  in  recommending  a  remand  of  the  case  for  the  trial  of 
the  above-mentioned  issue.  Tlie  case  is  reported  in  4  Law 
Reports,  Indian  Appeals,  p.  182. 

In  those  reasons  their  Lordships  stated  that  they  were  of 
opinion  that,  up  to  the  time  of  Lord  Canning's  proclamation,  the 
whole  of  the  villages  mentioned  in  the  summary  settlement  were 
the  joint  family  property  of  the  appellant,  the  respondent,  and 
Parbut  Singh,  and  that  they  were  either  ancestral  or  purchased 
with  the  proceeds  of  ancestral  estate.  Their  Lordships  also 
referred  to  the  case  of  Thukrain  Sookraj  Koowar  v.  The  Oovern- 
nient  and  others*  and  also  to  the  case  of  Shunkar  Sahai  v.  Rajah 
Kaahi  Pershad,  decided  in  the  Privy  Council  on  the  29th  July, 
1073,  and  since  reported  f  as  an  authority  for  the  proposition 
*'  that  a  person  who  has  been  registered  as  a  talookdar  under  Act  I 
of  1069,  and  has  thereby  acquired  a  talookdary  right,  may,  never- 
theless, have  made  himself  a  trustee  for  another  of  the  beneficial 
interest  in  the  lands  comprised  within  the  talook,  and  be  liable  to 
account  accordingly/'  and  they  remarked  that  the  Lower  Courts  in 
the  present  case  appeared  to  have  decided  the  case  merely  upon  the 
ground  that  the  defendant  was  protected  by  the  sunnud,  without 
adverting  to  s.  15,  Act  I  of  1869,  or  enquiring  whether,  notwith- 
standing the  summary  settlement,  the  sunnud,  and  the  statute, 
the  plaintiffs  or  the  appellant  had  either  before  or  after  the  passing 
of  Act  I  of  1869  acquired  or  become  to  a  beneficial  interest  in  any 
part  of  the  property.  They  said  that,  looking  to  the  allegations  in 
the  plaint  and  written  statements,  an  issue  ought  to  have  been 
raised  to  try  that  questiv)n;  that  on  the  materials  before  them 
they  did  not  feel  competent  to  decide  it,  and  that  they  had  no 
evidence  of  the  circumstances  under  which  the  summary  settle- 
ment was  made,  nor  of  those  under  which  the  sunnud  was 
jjranted,  nor  of  what  was  done  with  respect  to  it  or  to  the 
property  comprised  in  it  before  the  registration  of  the 
defendant  under  Act  I  of  1869.  The  issue  was  accordingly  direc- 
ted, and  there  can  be  no  doubt,  and  indeed  it  has  not  been  dis- 
puted, that  the  evidence  adduced  upon  the  trial  fully  warranted 
the  conclusion  at  which  the  Commissioner  arrived,  that  the  actual 

•  14  M.  I.  A.  112.    t  L.  R.  4.  l-  A,  198. 
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relation  of  the  appellant,  the  respondent,  and  Parbut  Singh  re- 
mained that  of  a  joint  and  undivided  Hindoo  family  from  the 
date  of  Lord  Canning's  proclamation  up  to  the  quarrel  and 
removal  of  the  respondent  to  Easwara  in  1865.  The  Commis- 
sioner also  found,  and  in  their  Lordships'  opinion  correctly  found, 
that  the  evidence  proved  that  during  that  period  there  had  been 
a  joint  interest  in,  and  common  management  of,  the  property. 
Such  an  interest  could  not  have  existed  unless  the  defendant 
had  consented  that  the  villages  should  be  held  as  the  joint  pro- 
perty of  the  family. 

Their  Lordships  are  of  opinion  that  the  facts  so  found, 
coupled  with  the  statement  of  the  defendant  in  his  application  for 
a  summary  settlement  to  the  effect  that  Hurdeo  Bux  was  his 
partner,  and  with  his  deposition  of  8th  July  1859,  in  which  he 
stated  that  the  custom  prevailing  in  his  family  was  that  if  his 
cousins,  meaning  the  plaintiff  and  Parbut  Singh,  who  were  h»s 
partners,  should  claim,  they  could  get  their  shares  divided,  afford 
sufficient  grounds  to  justify  their  Lordships  in  presuming  that,  up 
to  the  time  of  the  quarrel  in  1865,  it  was  the  intention  of  the  de- 
fendant that  the  villages  included  in  the  summary  settlement  and 
sunnud  should  be  held  by  him  in  trust  for  the  joint  family,  and 
as  a  joint  family  estate  subject  to  the  law  of  the  Mitacshara. 

The  suit  was  commenced  long  before  the  passing  of  Act  1 
of  1869,  viz.,  on  the  20th  August  1865,  and  it  follows  from 
what  has  just  been  said  that,  if  judgment  had  been  given 
before  the  passing  of  the  Act,  it  ought  to  have  been  held 
that  the  defendant  was  bound  by  the  trust  to  be  presumed 
as  above  mentioned.  But  in  consequence  of  numerous  delays 
and  references,  to  which  allusion  has  been  made  in  the  judg- 
ment of  remand,  the  case  was  not  decided  by  the  Court  of  First 
Instance  until  after  the  passing  of  the  Act.  It,  therefore,  became 
necessary  to  determine  whether  Act  I  of  1869  operated  so  as  to 
change  the  relative  conditions  of  the  parties,  and  to  put  an  end  to 
the  trust  upon  which  the  defendant  had  previously  held  the  estate. 

Their  Lordships  are  of  opinion  that  it  did  not 
By  s.  3  it  was  enacted  that  every  talookdar  with  whom  a  sum- 
mary settlement  of  the  Government  revenue  was  made  between  the 
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1st  April  1858  and  the  10th  October  1859,  or  to  whom,  before 
the  passing  of  the  said  Act,  and  subsequently  to  the  1st  April 
1858,  atalookdary  sunnud  had  been  granted,  should  be  deemed  to 
have  thereby  acquired  a  permanent  heritable  and  transferable  right 
in  the  estate  comprising  the  villages  and  lands  named  in  the  list 
attached  to  the  agreement  or  kubooliat  executed  by  such  talookdar 
when  such  settlement  was  made,  subject  to  all  the  conditions 
affecting  the  talookdar  contained  in  the  orders  passed  by  the 
Governor-General  of  India  on  the  10th  and  19th  October  1859,  and 
republished  in  the  First  Schedule  annexed  to  the  said  Act,  and 
subject  also  to  the  conditions  contained  in  the  sunnud  under  which 
the  estate  was  held. 

The  Commissioner  very  properly  classified  the  villages  in  suit, 
and  ruled  that  the  issue  directed  was  intended  to  apply  to  the 
whole  of  them. 

The  details  are  {see  New  Record,  p.  3) : — 

1st.     Villages  comprised  in  the  summary  settlement    ...       78 

2nd    Villages  granted  in  reward  for  services  during   the 

mutiny  ...  ...  ...       20 

8rd.  Villages  acquired  from  the  profits  of  the  estate  after 
summary  settlement  and  before  the  institution 
of  the  suit  ...  ...  ...       15 


Total 


113 


It  should  be  remarked  that  the  20  villages  granted  for  loyal 
services  have  since  been  demarcated  into  12.  {See  New  Record, 
p.  5.) 

The  defendant,  as  well  as  the  villages  Nos.  1  and  2  in  the  detail, 
fall  within  the  category  of  s.  3  of  the  Act. 

That  Section,  it  should  be  observed,  does  not  state  that  the 
talookdar  shall  be  deemed  to  have,  but  that  he  shall  be  deemed 
to  have  acquired  by  the  summary  settlement  and  sunnud  a  per- 
manent heritable  and  transferable  right  in  the  estate.  The  right 
so  acquired  was  subject  to  the  provisions  of  ss.  11  and  15  of  the 
Act,  by  the  latter  of  which  it  was  enacted  that  if  any  talookdar 
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sliould  theretofore  have  transferred  or  should  thereafter  transfer 
the  whole  or  any  portion  of  his  estate  to  a  person  not  being  a 
talookdar  or  grantee,  and  if  such  person  would  not  have  succeeded 
according  to  the  provisions  of  the  Act  to  the  estate  if  the  transfer- 
ror had  died  without  having  made  the  transfer  and  intestate,  the 
transfer  of  and  succession  to  the  property  so  transferred  should  be 
regulated  by  the  rules  which  would  have  governed  the  transfer 
of  such  property  if  the  transferee  had  bought  the  same  from  a 
person  not  being  a  talookdar. 

If,  therefore,  the  defendant  had,  before  the  passing  of  Act 
1  of  1869,  and  at  any  time  after  the  date  of  the  summary 
setttlement  and  sunnud,  and  after  he  had  thereby  acquired  the 
right  which,  according  to  the  provisions  of  s.  d,  he  must  be 
deemed  to  have  acquired  thereby,  expressly  declared  that  he 
held  and  would  hold  the  estate  in  trust  for  the  joint  family  as 
joint  family  estate  governed  by  the  rules  of  the  Mitacshara, 
there  can  be  no  doubt  that  the  estate  would  have  been  subject 
to  the  trust  so  declared,  and  that  it  would  not  have  been  converted 
by  Act  1  of  1869  into  an  estate  held  by  the  defendant  for  his  own 
sole  use  and  benefit  discharged  from  the  trust.  There  can  be 
no  difference  in  this  respect  between  an  express  trust  and  a  trust 
implied  or  presumed  from  a  fair  and  reasonable  interpretation 
of  the  acts  and  declarations  of  the  defendant. 

Sections  13  and  16  of  the  Act  provide  for  certain  formalities  as 
regards  gifts  or  transfers  to  be  made  by  talookdars  of  estates  ac- 
quired or  held  in  the  manner  mentioned  by  s.  3  of  the  Act ;  but 
no  question  can  arise  in  the  present  case  as  to  the  effect  of  those 
Sections,  for  it  has  been  held"^  that  the  formalities  thereby  required 
are  not  requisite  to  give  validity  to  gifts  or  transfers  executed  by  a 
talookdar  before  the  passing  of  the  Act. 

Their  Lordships  have  come  to  the  conclusion  that,  under  the 
circumstances  of  the  case,  there  are  no  grounds  for  making  any 
distinction  as  regards  the  rights  of  the  parties  between  the  78 
villages  included  in  the  summary  settlement  and  the  20  villages, 
now  consolidated  into  12,  which  were  granted  by  the  sunnud  for 
services  during  the  mutiny,   or  those  which   were   acquired   from 
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the  profits  of  the  estate.  As  regards  those  which  were  granted 
for  services  during  the  mutiny,  the  plaintiflFs  Hurdeo  Bux  and 
Parbut  Singh  were  doubtless  as  loyal  as  the  defendant  Jowahir 
Singh,  and  rendered  equally  good  services  to  the  British  Govern- 
ment, It  is,  however,  stated  by  the  Commissioner,  and  there 
seems  to  be  no  reason  to  doubt  the  correctness  of  his  opinion,  that 
he  was  fully  convinced  that  the  Government  at  the  time  they 
conferred  the  reward  estate  believed  that  they  were  conferring  it 
on  Jowahir  Singh,  the  respondent,  alone.  He  says  (p.  61,  New 
Record) : — 

**  I  do  not  think  they  had  any  remembrance  of  the  admission  in 
the  A  Statement  of  the  summary  settlement,  a  document  that 
would  not  be  before  them  at  the  time,  and  the  respondent's  name 
appeared  alone  as  proprietor.  But  if  he  gave  loyal  support  to  Go- 
vernment, it  was  with  the  means  of  a  talooka,  in  which  the  appel- 
lant and  Parbut  Singh  had  an  actual,  practical,  existing  common 
right  at  the  time,  and  they  had  carried  oflF  the  family  and  its 
effects  to  a  place  of  safety,  and  returned  in  time  to  retake  their 
fort,  and  at  least  quicken  and  molest  the  retreat  of  the  rebel 
chief  Feroz  Shah,  who  was  one  of  the  sons  of  the  King  of 
Delhi,  as  deposed  to  by  witnesses  8,  10,  11,  and  12  for  appellant, 
and  witness  2  for  Parbut  Singh.  I  do  not  think  that  if  the  whole 
facts  had  then  been  before  the  Government,  it  would  not  have 
given  the  reward  to  the  brotherhood  all  the  same.  In  this  matter 
I  think  the  respondent  was  acting  at  the  time  as  the  representative 
of  the  family,  and  I  do  not  see  it  anywhere  shown  that  the  common 
interest  and  the  common  management  did  not  include  these  villages 
subsequent  to  their  acquisition,  and  up  to  the  rupture  in  1865." 

It  appears  from  the  evidence,  as  well  as  from  the  finding  of 
the  Commissioner,  that  the  plaintiffs,  Hurdeo  Bux  and  Parbut 
Singh,  were  just  as  loyal  as  the  defendant  Jowahir  Singh,  and 
rendered  loyal  services  to  Government  equally  as  valuable  as 
those  which  were  rendered  by  him;  that  after  the  rebels  had 
defeated  the  defendant  and  he  had  retreated  to  Lucknow,  Hurdeo 
Bux  and  Parbut  Singh  came  to  Bassadeh,  drove  the  rebels  away, 
and  retook  the  fort ;  and  that  they  also,  with  their  followers, 
attacked  the  rebel  Feroz  Shah,  one  of  the  sons  of  the  King  of 
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Delhi,   after   he  had  crossed  the  Sarain,  took  from  him  a  gun,  and 
hastened  and  molested  his  retreat. 

These  loyal  acts,  if  not  in  the  remembrance  of  the  Government 
or  of  its  officers,  must  have  been  known  by  the  defendant,  and  it 
must  also  have  been  known  to  him  that  the  loyal  services  which 
he  rendered  to  the  Government  were  rendered  by  means  of  the 
then  joint  family  property,  and  that  in  accepting  the  reward  from 
Government  he  acted  as  the  representative  of  the  family.  It  may 
therefore  reasonably  be  presumed  that  the  knowledge  of  these 
facts  induced  him  to  treat  the  reward  villages  granted  by  the 
sunnud  in  the  same  manner  as  the  ancestral  villages  which  were 
the  subject  of  the  summary  settlement,  and  accordingly  it  appears 
that  from  the  time  of  the  sunnud  to  the  time  of  the  quarrel  in 
1865,  the  reward  villages,  like  all  the  others,  were  treated  as  part 
of  the  joint  family  estate,  and  were  subject  to  the  common 
management.  This  part  of  the  case  is  similar  in  many  respects 
to  the  case  of  Hmyarshad  v.  Sheo  Dyal*  to  which  reference  has 
already  been  made. 

Upon  the  whole,  then,  their  Lordships  are  of  opinion  that  it  is  to 
be  presume!  from  the  acts  and  transactions  of  the  defendant  that 
there  was  a  declaration  of  trust  by  him  in  favor  of  the  joint  family, 
and  that  up  to  the  time  of  the  quarrel  in  1865  all  the  villages  in 
suit  were  held  by  the  defendant  in  trust  for  the  family,  as  a  joint 
family  estate,  governed  by  the  rules  of  the  Mitacshara ;  and  they 
rejoice  to  find  that  a  loyal  subject  of  the  Crown,  who  rendered  good 
service  to  the  Government  in  the  time  of  the  rebellion,  has  not  been 
deprived  of  all  his  property  by  the  act  of  confiscation,  and  through 
the  want  of  knowledge  or  the  absence  of  remembrance  on  the  part 
of  the  officers  of  Government  of  the  moral  claim  which  he  had  up- 
on the  Government  for  the  restoration  of  his  property. 

The  plaint  does  not  allege  that  the  plaintiflfs  have  been 
dispossessed  of  their  rights,  but  merely  that  the  defendant  intends 
to  dispossess  them,  and  to  put  a  stop  to  the  profits  enjoyed  by 
them,  and  they  simply  pray  that  after  enquiry,  proper  orders  may 
be  passed  that  they  be  not  deprived  of  their  right. 

Their  Lordships  must  deal  with  the  case  as  it  stood  at  the  time 
of  the  commencement  of  the  suit. 

♦  L.  R.  3  I.  A.  259 ;  26  W.  R.  55 ;  ante  p.  25. 
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At  that  time  there  does  not  appear  to  have  been  any  complete 
separation  or  division  of  the  family,  and  the  plaintiffs  do  not  pray 
for  a  partition  of  the  estate.  Hurdeo  Bux  was  not  entitled  to  any 
definite  portion  of  the  estate,  but  merely  to  the  rights  of  a  member 
of  a  joint  Hindoo  family.  Their  Lordships  cannot,  therefore,  do 
more  than  humbly  advise  Her  Majesty,  which  they  will  do,  to 
allow  the  appeal  and  to  reverse  the  judgments  and  decrees  of  both 
the  Lower  Courts,  and  to  declare  that  the  defendant  holds  the 
villages  in  suit  in  trust  for  the  joint  family,  and  as  a  joint  family 
estate,  governed  by  the  rules  of  the  Mitacshara,  and  to  order  and 
decree  that  the  defendant  do  cause  and  allow  the  said  villages, 
and  the  proceeds  thereof,  to  be  managed,  used,  dealt  with,  and 
applied  accordingly ;  and  that  he  do  pay  the  costs  of  the  plaintiff 
Huideo  Bux  in  both  the  Lower  Courts  out  of  the  estate. 

Further,  their  Lordships  do  order  that  the  costs  of  the  plaintiff, 
Hurdeo  Bux,  in  this  appeal  be  paid  by  the  respondent  out  of  the 
estate. 

A  question  has  been  raised  on  the  argument  of  this  appeal, 
whether,  by  reason  of  an  arrangement  alleged  to  have  been  entered 
into  by  Hurdeo  Bux  and  Parbut  Singh,  pending  the  suit,  the 
latter  is  entitled  to  the  benefit  of  this  appeal  or  the  former  to 
recover  Parbut  Singh's  share  as  well  as  his  own. 

It  was  also  suggested  that  Parbut  Singh  had,  after  the  arrange- 
ment with  Hurdeo  Bux,  entered  into  an  arrangement  with  the 
defendants. 

Their  Lordships  have  nothing  to  do  with  any  agreement  or 
arrangement  which  may  have  been  made  by  any  of  the  parties 
subsequently  to  the  commencement  of  the  suit,  and  they  will 
humbly  advise  Her  Majesty  that  the  decree  to  be  made  in  this 
appeal  be  declared  to  be  made  without  prejudice  to  any  question 
that  may  arise  in  respect  of  any  agreement  or  arrangement,  if  any, 
which  may  have  been  made  or  entered  into  by  or  between  any 
of  the  parties  to  the  suit  subsequent  to  the  commencement  thereof. 


Appeal  allowed. 
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versus 
ROOP  NARAIN  SINGH. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT    WILLIAM  IN  BENGAL. 

Conditional  Adoption — Evidence, 
In  this  case,  looking  to  the  inconsistent  statements  made  by  the  defendant 
from  time  to  time,  the  conflict  in  the  evidence  of  the  witnesses,  and  the  impro- 
bability of  such  a  conditional  adoption  as  that  set  up  by  the  defendant  without 
any  writing  in  support  of  it,  tljeir  Lordships  were  of  opinion  that  the  defen- 
dant, who  was  about  eighteen  years  of  age  at  the  time  when  the  alleged  adop- 
tion took  place,  and  must  therefore  have  had  a  recollection  of  the  facts  con- 
nected with  the  adoption  if  it  had  taken  place,  ought  to  have  been  called  as  a 
witness,  and  offered  himself  for  cross-examination,  and  that  in  his  absence  the 
subordinate  Judge  had  good  reasons  for  believing  the  evidence  on  the  part  of 
the  plaintiffs  instead  of  that  on  the  part  of  the  defendant.  They,  therefore,, 
reversed  the  judgment  of  the  High  Cburt. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  are  to  be  found  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Barnes  Peacock  : — The  plaintiffs  in  this  case,  who  are 
the  appellants,  are  the  daughters  of  Baboo  Perdip  Narain  Sing^,. 
who  died  on  the  1st  May  1857  without  male  issue.  They  sued. 
as  his  heiresses  in  reversion  after  the  death  ofMussumat  Baneshur 
Konwar,  his  widow,  who  died  on  the  27th  November  1873.  The 
lands  in  respect  of  which  the  suit  was  brought  are  situate  in  the  dis* 
trict  of  Tirhoot,  in  which  the  Kritima  form  of  adoption  is  allowed. 
The  defendant  claimed  as  the  adopted  son  of  Perdip  Narain  under 
the  Kritima  form.  In  his  written  statement,  after  alleging  the^ 
adoption,  he  proceeded  to  state  that  Perdip  Narain  established  him, 
the  defendant,  as  the  proprietor  of  his  entire  estate,  and  with  his, 
consent  directed  that  Mussumat  Baneshur  Konwar  should  hold 
possession  of  the  entire  estate  during  her  lifetime,  and    enjoy  the 

♦Present:— Sir  James  W.  Colvil  ,  Sir  Barnes  Peacock,   Sir  Montague  K. 
Smith,  and  Sir  Robert  P.  Collier. 
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profits  thereof,  with  this  limitation,  that  she  should  have  no  power 
to  transfer  or  give  away  the  property,  and  that  after  her  demise 
the  ancestral  and  moveable  property  should  be  put  into  possession 
of  the  defendant,  and  the  self-acquired  property  should  pass  to  his 
daughters,  and  that  after  this  he  gave  some  instructions  as  to  the 
marriage  of  his  daughters.  The  defendant  was  about  eighteen 
years  of  age  at  the  time  of  the  alleged  adoption?.  If  be  was  not 
adopied,  the  jdaintiflfe  are  the  undoubted  heiresses  by  birth  of 
Perdip  Narain.  They  ought  not  to  be  disinherited  except  upon 
clear  proof  of  the  adoption. 

The  Subordinate  Judge  of  Tirhoot,  who  in  the  first  instance 
heard  the  case^  disbelieved  the  evidence  in  support  of  the  adoption, 
and  decreed  for  the  plain tiflfe.  The  High  Court,  upon  appeal,  con- 
sidered that  the  reasons  given  by  the  Subordinate  Judge  were- 
unsatisfactory,  and  reversed  his  decision.  The  question  for  the 
determination  of  their  Lordships  is  whether  there  are  sufficient 
grounds  for  setting  aside  that  reversal.  The  Subordinate  Judge 
considered  that  the  adoption  as  set  up  by  the  defendant  was  im- 
probable and  also  inconsistent  with  the  acts  and  conduct  and 
statements  of  the  defendant. 

Perdip  Narain  was  a  cousin  of  Odit  Narain,  the  father  of  the 
defendant.  They  had  originally  been  joint  in  estate,  and  had  held 
ancestral  property,  but  they  had  some  years  previously  to  Perdip 
Narain*s  death  separated.  Perdip  Narain  had  held  his  share  of 
the  ancestral  estate,  and  was  also  in  possession  of  self-acquired 
property.  One  of  the  grounds  upon  which  the  Subordinate  Judge 
considered  that  the  case  of  the  defendant  was  inconsistent  with 
his  former  statements  was  that  in  a  petition  of  the  defendant  he 
had  stated  that  the  family  had  been  re-unitod,  and  that  on  Perdip*s 
death  he,  the  defendant,  had  succeeded  to  the  estate  by 
survivorship,  the  deceased  having  left  no  son ;  that  he  came  into 
possession  of  the  estate,  and  was  in  fact  in  possession  of  it  from 
the  time  of  Perdip  Narain's  death,  and  that  his  widow  was 
never  in  possession.  The  learned  Judges  of  the  High  Court, 
after  examining  the  petition  referred  to,  considered  that  the 
Subordinate  Judge  was  wrong  in  his  construction  of  it,  and  that 
the  defendant  did  not  allege  that  the  family  had  been  re-united. 
Their  Lordships  are  not   prepared    to   say  that  the   High   Court 
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Were  wrong  in  their  construction  of  the  petition.  The  learned 
Judges  of  the  High  Court  made  no  remark  as  to  the  contradic- 
tion between  the  statement  of  the  defendant  in  that  petition  and 
the  allegation  in  his  written  statement  that  the  widow  held  posses- 
sion to  the  time  of  her  death.  The  Subordinate  Judge  also  relied 
upon  the  delay  which,  according  to  the  defendant's  allegation  in 
his  written  statement,  occurred  between  the  death  of  Perdip  Nara- 
in  and  the  defendant's  obtaining  possession,  he  not  having  obtained 
possession  upon  the  death  of  Perdip  Narain,  but  only  upon  the  death 
of  the  widow.  The  Subordinate  Judge  remarked  that  if  the  defen- 
dant had  been  the  adopted  son  he  would  have  taken  possession  on 
the  death  of  the  adopting  father.  The  High  Court  in  commenting 
upon  that  part  of  his  judgment  remarked  that  the  delay  was  ex- 
plained by  the  very  nature  of  the  adoption  set  up  by  the  defendant, 
and  the  arrangement  said  to  have  been  made  by  Perdip  Narain  at 
the  time  that  the  widow,  notwithstanding  the  adoption,  was  to 
remain  in  possession  of  the  whole  property  during  her  lifetime. 
In  that  respect  their  Lordships  think  the  High  Court  were  correct. 
There  was  no  improbability  in  the  case  as  set  up  by  the  defen- 
dant, arising  from  the  fact  of  his  not  having  acquired  possession 
immediately  upon  the  death  of  Perdip  Narain. 

The  reasons  above  referred  to,  however,  were  only  two  of  the 
grounds  upon  which  the  Subordinate  Judge  considered  that  the 
adoption  set  up  by  the  defendant  was  improbable  and  inconsistent 
with  former  statements  made  by  the  defendant. 

It  appeared  that  a  suit  had  been  brought  by  one  Mussumat  Bibi 
Wasihan  against  Perdip  Narain  and  Odit  Narain.  Odit  Narain 
died  on  the  30th  September  1854,  and  upon  his  death  Mussumat 
Deo  Soondur  Konwar,  his  widow,  presented  a  petition  to  the  Court 
in  which  the  suit  was  pending  in  appeal,  by  which  she  represen- 
ted that  her  husband  Odit  had  died,  and  that  the  defendant  was 
his  heir.  She  was  quite  correct  in  that  respect,  for  the  defendant 
was  the  son  and  heir  of  O Jit  Narain.  She  prayed  that  the  defen- 
dant might  be  made  a  party  in  the  appeal  case.  Thereupon  the 
usual  istaharnamas  were  published.  Subsequently  Perdip  Narain 
died,  and  on  the  4th  June  1057  a  petition  was  filed  by  the  appel- 
lant in  that  suit,  Bibi  Wasihan,  in  which  she  stated  that  Perdip 
Narain,   the  second  respondent,  was  dead,  and  that  Boop  Narain, 
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the  present  defendant,  was  his  heir.     In  consequence  of  that  petr- 
tion  istaharnamas  were   again  published.     Afterwards,  on  the  31st 
July  1857,  Baneshur  Konwar,  the  widow  of  Perdip  Narain,  filed   a 
petition  to  the  eflfect  that  her  husband  died  on  the    22nd    Bysack 
1264,  corresponding   with  the  1st  May  1057,  leaving  her,  the  pe- 
titioner, and  two  minor  daughters,  and  that  Roop    Narain   Singh, 
the   nephew,    who   was  separate  in  mess,  had  no  concern  with  the 
heirship  of  the  deceased.     After  that,  on  the  24.th    October    1057, 
the  defendant  filed  a  petition  to  the  effect  that  he  was  the   kurta- 
poottra  of  and  nephew  in  joint  mess  with  Perdip  Narain,  and  that 
Baneshur,  his  widow,  could   not   be   his  heiress.     A  refutation  of 
that  statement  was  filed  on  behalf  of  the  widow.  Up  to  that  point, 
therefore,  the  widow  of  Perdip  claimed    on  behalf  of  herself  and 
her  daughters,  and  Roop  Narain  claimed  as  the  heir  by  virtue  of 
an  unconditional  adoption.     There    was    then   a  conflict   between 
the  widow  of  Perdip  Narain  and  the  defendant  as  to  whether   the 
defendant  was  the  heir  by  adoption  or  not.     Nothing  had  been  said 
by  the  defendant  with  reference  to  his   having  been   adopted  upon 
a  condition  or  subject  to  an   arrangement   according  to   which  the 
widow  was  to  enjoy  the  whole  of  the  property  for  her  life.  Such  being 
the  nature  of  the  dispute  between  the  widow   and  the  defendant,  a 
compromise  was  come  to  between  them,  and  a  petition  was  presented 
on  behalf  of  each  of  them,  admitting  that  the  defendant   had  been 
adopted  upon   condition  that  the  widow  was  to  enjoy  the  property 
for  her  life  without  a  power  of  alienation,  and  that  after  her  death 
the  daughters   were  to  take  the  self-acquired  property,  and  that 
the  defendant  was  to  succeed  to  the  ancestral  estate,  and   that 
the  names  of  both  should  be  inserted  in  the  appeal  in  the  place 
of  Perdip   Narain.     That   compromise   was   acted   upon    by   the 
Court.     It  was  stated  by    one  of  the  plaintiffs  witnesses  that  the 
compromise  on  the   part   of  the    widow  was   extorted    from    her. 
He  said  (Record,  p.  48),  "A  compromise  was  made    between  Mus- 
sumat   Baneshur   and   Bachoo   (another  name  for  Roop  Narain)  ; 
Jeo  Lai  Sing  and  other  persons,   naming    them,    including   Baboa 
Dain   Sing,    were   present.     Baboo    Dain   Sing  said  to  Baneshur, 
the  widow,   *Do   make   compromise   with    Bachoo   Sing  on   this 
condition,  that  during  your   life  the  property  will  remain  in  your 
possession,  and  after  your  death  the  property   will  come    into  the 
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possession  of  Bachoo  Sing.'  Thereupon  the  Mussumat  said, 
•I  do  not  agree  to  it.'  Then  they  said,  *If  you  will  not  com- 
promise in  this  way  we  will  drive  you  out  of  the  house.'  Then 
the  Mussumat,  according  to  their  instruction,  made  the  compro- 
mise and  acknowledged  the  kurtapoottra."  Another  witness,  at 
page  52,  line  10,  said,  "There  was  a  dispute  between  Mussumat 
Baneshur  Konwar  and  Bachoo  Singh  regarding  the  heirship.  Bachoo 
declared  himself  as  heir  of  Perdip  Narain  Singh,  and  Mussumat 
Baneshur  Konwar  called  herself  as  heir.  At  last  there  was  a  com- 
promise between  the  said  Mussumat  and  Bachoo  Singh.  The  com- 
promise was  effected  in  these  terms, — that  during  her  life  the 
Mussumat  shall  remain  in  possession  of  the  properties,  and  that 
after  the  death  of  the  Mussumat  the  ancestral  properties  are  to 
come  into  the  possession  of  Bachoo  Singh,  and  the  purchased  pro- 
perties into  the  possession  of  the  daughters  of  Perdip  Narain 
Singh." 

The  Subordinate  Judge  found  as  a  fact  that  the  compromise  was 
obtained  from  the  widow  by  extortion,  and  he  must  therefore  have 
believed  the  witnesses  for  the  plaintiffs.  The  High  Court  remarked 
upon  that  finding  that  the  daughters  never  set  up  the  case  of  extor- 
tion (see  p.  19  of  the  Record.)  They  said,  "With  regard  to  this 
solehnama  (referring  to  the  petition  of  the  widow)  the  Subordinate 
Judge  says  that  it  was  not  Baneshur  Konwar's  free  act  and  deed,  and 
that  she  had  no  right  by  it  to  prejudice  the  rights  of  her  daughters. 
The  first  point  has  been  made  the  subject  of  much  argument  before 
us,  but  it  was  certainly  never  the  plaintiff's  case  that  their  mother 
bad  been  coerced  into  filing  this  solehnama  The  plaint  is  abso- 
lutely silent  on  the  subject  of  coercion,  and  all  that  the  Subordi- 
nate Judge  had  to  go  upon  so  far  was  the  statement  of  two  of  the 
plaintiff's  witnesses  to  the  effect  that  the  relatives  of  Perdip  urged 
Baneshur  Konwar  strongly  to  file  the  compromise,  and  threa- 
tened her  in  case  of  refusal."  It  is  true  that  the  daughters  did  not 
set  up  that  the  compromise  had  been  obtained  by  extortion,  but 
they  said  that  the  widow  had  repudiated  it.  They  stated  in  their 
plaint,  page  3,  paragraph  2,  that  the  solehnama,  that  is,  the  peti- 
tion of  compromise  put  in  on  behalf  of  the  widow,  was  obviously  in 
excess  of  her  power,  and  is  in  every  way  illegal,  and  that  the 
defendant  could  not  by  virtue  thereof  assert  any  right  with  respect 
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to  the  whole  or  any  part  of  the  property,  nor  could  such  document 
be  adduced  in  evidence  as  against  them.  They  further  stated  that 
the  widow  herself,  previously  to  and  after  the  date  of  the  solehnama, 
repudiated  the  pretension  of  the  defendant  and  that  the  defendant 
also,  not  being  satisfied  with  the  solehnama,  raised  objections  against 
it,  and  that  his  right  and  the  basis  of  his  right  as  set  forth  in  the 
solehnama  were  entirely  false  and  groundless. 

The  defendant  in  his  written  statement  stated  that  the  allega- 
tion of  the  plaintiffs  that  the  Mussumat  filed  the  solehnama  at 
the  instigation  of  and  in  collusion  with  him,  the  defendant,  was 
devoid  of  truth  and  incredible. 

It  is  clear  that  the  daughters  could  not  be  bound  by  a  com- 
pomise  made  by  the  widow  under  any  circumstances.  Even  if 
the  compromise  had  been  made  by  the  widow  voluntarily,  it 
was  not  against  her  interest,  for  she  was  to  remain  in  possession 
of  the  whole  property  for  her  life  in  the  same  manner  as  if 
the  adoption  had  not  been  made.  If,  instead  of  coming  to 
a  compromise  and  making  mutual  concessions,  Roop  Narain 
had  continued  to  assert  his  claim  as  heir  by  virtue  of  an  un- 
conditional adoption,  as  he  had  done  up  to  the  time  of  the  com- 
promise, and  the  widow  had  continued  to  assert  that  no  adoption 
whatever  had  been  made,  the  widow  might  have  been  examined 
as  a  witness  in  support  of  her  assertion  It  should  be  remarked 
that  the  adoption  set  up  in  the  suit,  and  attempted  to  be  proved 
by  some  of  the  defendant's  witnesses,  is  not  an  absolute  adoption 
as  originally  set  up  by  the  defendant,  but  an  adoption  subject  to  a 
condition  or  arrangement  to  the  same  effect  as  that  stated  in 
the  compromise.  One  of  the  grounds  upon  which  the  Subordinate 
Judge  thought  that  the  adoption  set  up  by  the  defendant  in  the 
compromise  and  in  his  written  statement  was  improbable  was 
that  there  was  no  writing,  and  certainly  it  appears  to  their 
Lordships  to  be  very  improbable  that  Perdip  Narain  should  have 
adopted  the  defendant  upon  the  condition  that  the  widow  should 
enjoy  the  property  for  life,  and  that  his  daughters  should  take 
his  self-acquired  property  after  her  death,  without  a  single  line 
in  writing  as  evidence  of  the  arrangement.  Such  a  conditional 
adoption  without  a  writing  to  support  it  would,  like  a  nuncupative 
will,  require  very  strong  evidence  to  establish  it. 
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In  referring  to  the  reason  given  by  the  Subordinate  Judge, 
with  reference  to  the  improbability  of  the  adoption,  in  consequence 
of  the  absence  of  any  writing  to  support  the  condition  or  arrange- 
ment as  to  the  possession  of  the  property,  the  High  Court  were 
entirely  silent. 

In  support  of  the  allegation  of  the  plaintiffs  that  both  the 
widow  and  the  defendant  repudiated  the  compromise,  it  was 
proved  that  the  widow  on  the  13th  June  1862,  long  after  the 
date  of  the  compromise,  applied  for  a  mutation  of  names,  upon 
the  ground  that  she  was  the  widow  and  heiress  of  her  deceased 
husband  and  in  possession  of  the  property. 

Her  application  y^as  not  on  the  ground  of  a  condition  annexed 
to  an  adoption  according  to  which  she  was  to  enjoy  the  property 
for  life,  but  upon  the  ground  that  she  was  the  widow  and  heiress. 
In  support  of  that  application  she  filed  a  varasutnamah  dated  the 
80th  May,  1862,  under  the  seal  of  the  Kazi,  upon  which  he  declared 
upon  the  deposition  of  two  witnesses  that  Perdip  Narain  left  as 
his  heirs  only  Mussumat  Baneshur,  his  widow,  and  two  minor 
daughters,  and  that  the  widow  was  in  possession  of  the  property 
left  by  her  husband.  Thereupon  a  petition  of  objection  was  filed 
on  behalf  of  the  defendant,  in  which  an  absolute  adoption  was 
again  set  up,  without  referring  to  any  condition  or  arrangement  by 
which  the  widow  was  to  enjoy  the  property  for  life ;  and  in  that 
petition  it  was  stated  that  the  defendant  had  performed  the 
funeral  ceremonies,  sradh,  pind-dun,  etc.;  that  the  widow  had  never 
had  possession  of  the  estate,  and  that  she  got  her  maintenance 
and  necessaries  from  him,  and  that  she  should  get  them  during 
her  life.  The  petition  went  on  as  follows :  "The  insertion  of  name 
depends  upon  possession,  and  the  Mussumat  aforesaid  is  not  in 
possession  of  a  single  beegah  or  cottah  of  the  disputed  lands. 
Therefore,  according  to  the  orders  prevalent  in  Court,  the  name  of 
a  person  who  is  not  in  possessioo  cannot  be  entered,  in  the  milkiat 
and  malgoozari  column  to  which  effect  there  are  many  orders  of 
the  Zillah  and  Sudder.  Secondly,  the  claim  of  the  petitioner 
cannot  on  any  account  be  entertained  on  the  basis  of  this  varasut- 
namah, inasmuch  as  at  the  time  of  the  roobookar  I  will  produce  a 
great  deal  of  evidence  to  prove  the  non-possession  of  the  Mussumat 
petitioner."     That  allegation,  which  the  defendant  made  in   1862, 
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is  utterly  at  variance  with  the  petition  of  compromise  which  he 
had  previously  filed,  and  with  the  allegation  in  his  written  state- 
ment in  the  present  suit,  paragraph  4,  in  which  he  says:  "Mussumat 
Baneshur  Konwar,  in  accordance  with  the  expressed  desire  of  the 
ancestor,  held  possession  of  the  entire  estate  to  the  last  day  of  her 
life." 

Many  witnesses  were  called  on  behalf  of  each  of  the  parties 
to  the  suit.  Some  of  those  examined  on  the  part  of  the  de- 
fendant proved  an  unconditional  adoption,  corresponding  with  that 
set  up  by  the  defendant  previously  to  the  compromise  ;  others 
an  adoption  subject  to  a  condition  or  arrangement  corresponding 
with  that  stated  in  the  compromise.  Several  witnesses  on  behalf 
of  the  plaintiflFs  stated  that  no  adoption  was  made.  With  respect 
to  the  plaintiffs'  witnesses,  the  High  Court  said  their  evidence 
is  purely  negative ;  but  it  is  to  be  remarked  that  if  the  evidence 
of  Ram  Narain  Sing  and  of  some  of  the  other  witnesses  of  the 
plaintiffs  is  to  be  believed,  the  adoption  could  not  have  taken 
place  without  their  knowledge.  There  were  other  inconsistencies, 
as  regards  the  raising  of  money  for  the  payment  of  the  expenses 
of  the  marriages  of  the  daughters,  the  performance  of  the  sradh, 
and  other  matters  to  which  it  is  not  necessary  to  refer  minutely. 
The  Subordinate  Judge  alluded  to  the  fact  of  the  defendant's 
not  having  offered  himself  as  a  witness,  but  the  High  Court 
made  no  remark  upon  that  subject,  confining  themselves  merely 
to  criticising  the  reason  which  the  learned  Subordinate  Judge  gave 
for  disbelieving  the  individual  witnesses  of  the  defendant.  Look- 
ing to  the  inconsistent  statements  made  by  the  defendant  from 
time  to  time,  the  conflict  in  the  evidence  of  the  witnesses,  the 
improbability  of  such  a  conditional  adoption  as  that  set  np  by  the 
compromise  and  also  by  the  defendant  in  his  written  statement 
without  any  writing  in  support  of  it,  their  Lordships  are  of 
opinion  that  the  defendant  ought  to  have  been  called  as  a  witness 
and  offered  himself  for  cross-examination,  and  that  in  his  absence 
the  Subordinate  Judge  had  good  reasons  for  believing  the  evidence 
on  the  part  of  the  plaintiffs  instead  of  the  witnesses  examined  on 
the  part  of  the  defendant.  The  defendant  himself  was  about  eighteen 
years  of  age  at  the  time  when  the  alleged  adoption  took  place,  and 
must  therefore  have  had  a  recollection  of  the  facts  connected  with 


INDIAN  APPEALS 


235 


the  axloption  if  it  had  taken  place.  Looking  at  all  the  circumstances, 
their  Lordships  think  that  there  were  no  sufficient  grounds  for 
reversing  the  judgment  of  the  Subordinate  Judge  of  Tirhoot, 
and  consequently  they  will  humbly  advise  Her  Majesty  to  allow 
the  appeal,  and  to  reverse  the  decision  of  the  High  Court.  The 
respondent  must  pay  the  costs  of  this  appeal. 
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Appeal  allowed.  ^^ 


BURRA  LaLL  OPENDRONATH  SAHEE  DEO 

versus 

THE  COURT  OF  WARDS. 

ON  APPEAL  FROM  THE  HiaH  COURT  OF  JUDICATURE  AT 

FORT  WILLIAM  IN  BENGAL. 

Paternity  of  children — Presumption— Rebutting  evidence. 

Upon  an  issue  as  to  the  paternity  of  children,  positive  evidence  of  their 
birth,  and  the  presumption  arising  from  marriage,  cohabitation,  and  acknow- 
ledgment by  the  reputed  father  can  be  rebutted  only  by  clear  and  conclusive 
evidence  on  the  other  side. 

This  appeal  which  was  from  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal  was  remand- 
ed by  Her  Majesty  in  Council  for  findings  upon  certain  issues 
on  a  recommendation  of  the  Lor<ls  of  the  Privy  Council  which  was 
contained  in  their  judgment  to  be  found  reported  at  page  125  of 
this  volume.  The  facts  of  the  case  will  be  sufficiently  found  in  that 
judgment.  Upon  receipt  of  the  finding  the  following  judgment  of 
their  Lordships  was  delivered  by 

Sir  Montague  E.  Smith  : — Upon  the  heiiring  of  this  appeal 
some  time  ago  their  Lordships  thought  it  right  to  frame  issues 
to  be  tried  by  the  High  Court,  and  remanded  the  case  to  India, 
for  that  purpose.  These  issues  were  directed  to  ascertain,  prin- 
cipally, whether  certain  entries  appearing  in  books  of  the  late 
Maharajah  which  had  been  given  in  evidence  in  support  of  the 
appellant's  case  were  original  and  genuine  entries,  or  were  false 
and  fabricated. 
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•Present -.-Sir  James  W.  Colvile^  Sir  Barnes  Peacock,  Sir   Montague 
E.  Smith,  and  Sir  Robert  P.  Collier. 
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The  fiodiDgs  of  the  High  Court  on  the  issues  relating  to  the 
books  are  as  follows : — 

First. — That  the  leaf  containing  the  entriesof  the  26th  Chejt 
is  not  the  original  but  an  interpolated  leaf;  and  although  there 
is  no  direct  evidence  to  show  by  whom  or  when  the  interpolation 
was  made,  it  is  quite  clear  it  was  done  by  some  one  who  by  the 
false  entry  wished  to  support  the  plaintifFs  case. 

Secondly. — That  the  words  "  Agooud  Konwari"  and  the 
figure  "one"  which  changed  the  sum  from  12  to  112,  were  not 
in  the  original  entry,  but  have  been  added  to  it  afterwards. 

Thirdly. — That  the  pages  of  the  original  rozenamcha  con- 
taining the  entries  of  the  16th  to  20th  Bysack  have  been  de- 
signedly abstracted  by  some  one  who  wished  thereby  to  assist 
the  plaintiff's  case. 

Fourthly. — That  the  other  entries  material  to  the  issues  of 
the  cause  appearing  in  the  extract  from  the  book  set  out  in  pages 
22  to  44  have  (wherever  the  names  of  these  female  attendants 
appear)  been,  one  and  all,  altered  and  added  to,  and  that  no 
such  names  appeared  in  the  original  entries. 

Fifthly. — That,  apparently,  there  are  no  other  entries  in  the 
books  which  are  material  to  the  issues  in  the  cause. 

The  reasons  which  led  the  Judges  to  these  conclusions  are 
stated  at  length  in  their  report;  and  the  evidence  given  on  the 
remand  having  been  fully  brought  to  their  Lordships'  attention 
by  the  learned  counsel,  they  are  of  opinion  that  it  warrants  the 
finding  which  the  High  Court  has  returned. 

The  important  influence  which  these  entries  had  upon  both 
the  Courts  in  India  in  determining  the  weight  due  to  the  evidence 
of  the  respective  parties  was  commented  upon  in  the  judgment 
remanding  the  case. 

It  was  then  pointed  out  that  the  Subordinate  Judge,  in  the 
belief  that  the  entries  were  genuine,  regarded  them  not  only  as 
corroborating  the  witnesses  of  the  appellant  but  as  discrediting  the 
principal  witnesses  of  the  respondents ;  whilst,  on  the  other  hand, 
the  High  Court  believing  the  books  to  have  been  fraudulently 
tampered  with  came  to  the  conclusion  that  the  fraud  was  of  such  a 
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nature  as  to  throw  discredit  on  the  whole   case   of  the   appellants  J-  C» 

and  now  that  the  assumption  of  the  High   Court  as  to  the   falsifi-  J^ 

cation  of  the  hooks  has  been,  upon   full   inquiry,   established,  the  Burra^all 

fraud  thus  disclosed  and  reported  to  their   Lordships   cannot   but  nath  Sahee 

fail  to  have  an  important  effect  on  their  own  decision.  ^. 

The  Court 
The   history  of  the  suit,    and  the   general   cases   of  the   both     of  Wards. 

parties,  so  far  as  they  depended   upon   undisputed   facts,    will  be 

found  in  their  Lordships'    judgment  directing  the  remand.     They 

refrained  from  commenting  on  the  conflicting   evidence,  until  the 

important  questions  arising  on  the  books  had  been  cleared  up. 

They  now  propose  to  advert  to  it.  It  will  be  convenient  to 
consider,  in  the  first  place,  the  evidence  relating  to  the  Maharajah's 
bodily  and  mental  condition. 

On  the  part  of  the  appellant  it  was  said  that  his  health  was 
not  good,  and  that  his  intellect  was  impaired.  The  respondents 
denied  that  this  was  so.  That  the  Maharajah  had  largely  indulged 
in  his  sexual  inclination  appears  both  upon  the  evidence,  and  his 
own  admissions  when  examined  in  the  lunacy  proceedings.  He 
appears  to  have  had  about  him  a  large  number  of  Khakee  women, 
and  he  was  the  reputed  father  of  numerous  children  by  them. 
In  his  examination  by  Mr.  Oliphant  he  acknowledged  the  paternity 
of  about  fifty  children.  But  there  is  certainly  no  evidence  that  he 
was  incompetent  to  beget  children  at  the  time  he  left  Palkote,  and 
any  inference  to  be  drawn  from  his  age  and  dissolute  habits  is 
much  too  weak  to  justify  a  Court  in  presuming  impotency.  That 
he  had  full  opportunity  of  access  to  his  two  wives  alter  he  left 
Palkote  is  abundantly  clear.  And  it  is  probable  that  the  Khakee 
women  who  were  about  him  at  Palkote  did  not  accompany  him 
on  his  journey  to  Bhowro. 

With  respect  to  the  state  of  the  Maharajah's  mind,  the  evidence 
is  very  full.  •  In  the  lunacy  proceedings  which  were  prosecuted  by 
Burra  Lall  in  1867  he  was  twice  examined,  once  by  Mr.  Oliphant 
in  January,  and  again  by  Mr.  Craster,  the  Judge  of  the  Gya  Court, 
in  December  of  that  year.  In  his  examination  by  Mr,  Oliphant, 
some  of  his  answers  were  somewhat  incoherent,  and  his  manner 
was  excited,  leading  Mr.  Oliphant  to   the   conclusion,  which   he 
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afterwards  stated  (when  examined  as   a  witness),  that  he   was   a 
person  of  weak  intellect.    But  it  is  obvious  to  their  Lordships  that 


Opendro-     *^^  examination  to   which   the  Maharajah  was   subjected   by  Mr. 

'^^^Deo^"^*    Oliphant,  and  the  manner  in  which    it  was   conducted,  were  calcu- 

V.  lated  to  excite  and  irritate  a   person   of  his  rank,    and  this,   they 

The  Court         .  »  »  ^ 

OF  Wards,     think,  may  account  for  a  good  deal  of  what   appears   to  be   strange 

in  his  demeanor  and  answers.     Some   of  the   reasons   too,   given 

by  Mr.  Oliphant  for  his  opinion   are   not   altogether   satisfactory, 

and  diminish  the  value  of  it.     In  the  examination  by  Mr.  Craster, 

which  was  conducted  with  due  consideration  for  the   Maharajah's 

IK>sition,  his  answers  were  of  a  different  kind   and   certainly  seem 

to  be  sensible  and  to  the  point  of  the  questions  put  to  him. 

Much  evidence  appears  in  the  Lunacy  proceedings  which  it 
is  unnecessary  to  consider  in  detail,  as  the  result  of  it  appears 
in  the  judgment  of  the  Judge  of  the  Court  of  Qya  (Mr.  Craster) 
dismissing  Burra  Lall's  petition,  which  was  affirmed  on  appeal 
by  the  High  Court,  Sir  Barnes  Peacock  presiding.  The  follow- 
ing passages  of  it  are  cited  with  approval  by  the  High  Court : — 

''The  utmost  that  the  evidence  offered  in  support  of  the 
application  appears  to  establish  is  this,  that  the  Maharajah  is 
habitually  careless  of  his  own  aiffairs  ;  that  he  wastes  his  property 
by  raising  money  upon  portions  of  it  under  conditions  highly 
unfavourable  to  his  own  interests ;  that  he  lavishes  the  money  so 
raised  upon  unworthy  objects,  and  at  times  conducts  himself  in  a 
manner  unbecoming  his  rank.'' 

Again-— 

"My  own  observation  of  the  Maharajah's  demeanor  was  of 
itself  sufficient  to  raise  in  my  mind,  very  strong  doubts  of  insani- 
ty. Beyond  a  certain  wildness,  or  I  should  rather  say,  quickness 
of  manner,  I  saw  nothing  at  all  calculated  to  raise  a  suspicion 
of  his  sanity.  He  answered  the  questions  put  to  him  readily 
and  coherently  ;  occasionally  he  manifested  considerable  quick- 
ness of  apprehension,  and  when  before  me,  he  did  not  evince  any 
inclination  to  wander  away  from  the  subject  proposed  to  him  and 
to  enter  upon  other  topics." 

Again— 

"In  the  face  of  this  evidence"  (referring  to  medical  and  other 
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evidence)  "it  would  be  difficult  for  me  to  arrive  at  any  conclusion         J-  c. 
favoring  the  view  contended  for  by  the  petitioner.     But  when   its  jf^ 

tenour  is   perfectly  consistent  with  the  result  of  my  own  observa-    Burra  Lall 
tion,  and  with   the  general  conclusions  from  the  evidence  of  the    nath  Sahee 
other  witnesses   examined,  I  must  pronounce   it  conclusive,    and 
declare  that  the  petitioner  has  failed  to  establish  the  position  for 
which  he  contends." 

It  is  to  be  observed  that  the  Maharajah,  in  his  examination 
by  Mr.  Craster,  gave  an  account  in  some  detail  of  his  large  pro- 
perty, liabilities,  and  expenditure,  and  seems  to  have  understood 
the  state  of  his  affairs.  It  also  appears  from  the  evidence  in  the 
Record  that  he  attended  to  the  management  of  his  property,  and 
his  expenditure.  Bhopal  Rai,  a  witness  for  the  appellant,  an 
officer  in  a  high  position  in  the  Maharajah's  service  (whose  testi- 
mony will  be  hereafter  commented  on)  says  : — "After  preparing 
pattahs,  I  used  to  present  them  for  signature  to  the  Maharajah. 
I  used  to  read  them  out,  and  then  he  signed  them.  The  Maha- 
rajah was  rational,  and  used  to  attend  to  his  own  business  ;  none 
of  the  zemindary  business  or  anything  of  importance  was  done 
without  the  Maharajah's  order." 

Their  Lordships,  upon  consideration  of  this  part  of  the  case, 
cannot  think  that  it  is  established  that  the  Maharajah's  mind, 
although  not  of  a  high  order,  was  so  weak  that  two  spurious 
children  could  have  been  passed  off  upon  him  as  his  own.  It 
is  difficult  to  believe,  if  the  transactions  alleged  to  have  happened 
really  took  place,  that  they  could  have  occurred  without  his  con- 
nivance. 

Apart  from  improbabilities  arising  upon  the  evidence,  cal- 
culated to  throw  doubt  on  the  truth  of  particular  incidents  there 
are  certain  general  improbabilities  which  effect  the  whole  case 
on  each  side. 

Taking  first  that  which  effects  the  respondent's  case.  There 
was  undoubtedly  considerable  improbability,  arising  from  the  age 
and  manner  of  life  of  the  Maharajah,  that  after  he  left  Palkote 
he  would  become  the  father  of  children  by  the  Ranees,  the  elder 
of  whom,  Luchun,  had  had  but  one  child,  born  ten  years  before  she 
left  Palkote,  and  the  younger,  Komul,  although  she  had  been  mar- 
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ried  for  ten  years,  had  never  given  birth  to  a  living  child.  And 
the  improbability  was  of  course  greater  that  he  would  have  sons 
by  both  Ranees  bom,  one  about  nine,  and  the  other  ten  months, 
after  the  departure  from  Palkote,  This  improbaility  would  be 
in  some  degree  lessened  if  the  miscarriages  which  are  said  to  have 
happened  at  Palkote  really  occurred ;  but  of  which  the  evidence  is 
not  altogether  satisfactory. 

The  leading  improbability  on  the  other  side  is  that  the  Maha- 
rajah should  have  acknowledged  and  treated  spurious  children  as 
his  own.  It  was  strongly  urged  for  the  respondents  that  it  was 
not  possible  that  such  childern  could  have  been  palmed  upon  him 
in  the  manner  described,  and  equally  impossible  to  suppose  that 
he  would  knowingly  have  connived  at  such  a  fraud,  and  especially 
at  the  introduction  into  his  family  of  a  boy  of  low  or  unknown 
caste  to  be  the  successor  to  the  Raj.  Such  a  successor  would  have 
been  revolting  to  his  pride  as  a  prince  of  an  ancient  family,  and 
to  his  religious  feeling  as  a  Hindoo.  His  conduct  in  acknowledg- 
ing the  childern  was  relied  on  as  cogent,  if  not  conclusive,  evi- 
dence of  their  legitimacy. 

The  motives  for  leaving  Palkote  are  variously  stated.  The 
Maharajah  upon  his  examination  by  Mr.  Craster,  said  that  it  was 
in  consequence  of  his  disputes  with  Burra  Lall.  The  Ranees  and 
other  witnesses,  whilst  mentioning  this  reason,  give  as  the  prin- 
cipal motive  that  the  house  at  Palkote  was  unlucky,  two  children 
having  died,  and  miscarriages  having  happened  there,  and  it  was 
thought  that  a  change  of  residence  might  lead  to  happier  results. 
Indernath  Sahee  says  the  Maharajah  himself  told  him  "the  reason 
for  his  leaving  was  that  the  Burra  Lall  had  no  regard  for  his  welfare  ; 
that  the  Janjhil  Ranee  had  a  daughter  but  she  died  ;  that  the  said 
Ranee  was  in  the  family  way  for  three  or  four  months,  and  bad  a 
miscarriage.  Owing  to  these  afflictions  he  removed  to  Bhowro. " 
Panrey  Juggernath  Roy  also  says  that  the  Maharajah  mentioned 
to  him  his  desire  to  have  an  heir  as  his  reason  for  removal.  It 
seems  to  be  agreed  that  this  was  one  at  least  of  the  reasons  for 
the  change  of  residence. 

In  adverting  to  the  direct  evidence  relating  to  the  births  of 
the  children,  it  will  be  proper  to  consider,  first,  that  which  is 
adduced  to  support  their  legitimacy. 
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The  jM-egnancy  of  the  Ranees  is  proved  by  themselves  and  their  J-  C. 

female  servants,  but  is  directly  corroborated  only  by  the   evidence  '^79 

of  two  other  witnesses,   Qopal  Sahee   and   Pirthee   Nath,   though  Burra  Lall 

many  others  speak  to  the  reputation   of  their  condition.     Ranee  nath  Sahee 

Luchun  gives  the  names   of  eleven  servants  who  came  with  her  ^ 

from  Palkote,  besides  Puddum,  who,  it  is  said,  was  a  midwife.    Four    The  Court 

.OF  Wards. 
of  these  servants  have  been  examined,   via,,     Moorli  Brahmini,  

Moongeah,  Bimli,  and  Radhamani,  and  also  Puddum.  Ranee 
Komal  mentions  the  names  of  six  servants  she  brought  with  her  to 
Bhowro,  and  two  of  them,  Chumni  and  Bundhani,  have  been  exa- 
mined. All  these  women  say  that  both  the  Ranees  were  pregnant. 
The  Ranees  acknowledged  that  they  did  not  tell  their  relatives 
of  their  pregnancy,  explaining  the  omission  by  saying  that  none 
of  them  came  to  see  them.  In  consequence  they  got  none  of  the 
usual  presents  given  to  ladies  on  such  occassions,  except  one  from 
Tbakoor  Inder  Nath  Sahee. 

Gopal  Sahee  says :  "  Two  or  three  months  after  our  arrival  at 
Bhowro  we  came  to  know  that  the  Ranees  were  pregnant;" 
and  again,  "  I  knew  Ranee  Luchun  was  pregnant  two  or  three 
months  after  coming  to  Bhowro,  as  I  had  been  told  so  by  the 
Maharajah  and  the  Ranee's  servants,  and  also  observed  it  in  her 
countenance.  I  knew  of  Ranee  Komul  being  enceinte  after  that." 
Gopal  Sahee's  testimony  cannot,  however,  be  regarded  as  the 
corroboration  of  an  independent  witness. 

The  other  witness  who  speaks  to  the  pregnancy  is  Pirthee  Nath. 
He  says  he  is  a  relative,  and  on  the  occasion  of  a  visit  to  the 
Ranees  he  saw  both,  and  Luchun  told  him  she  was  five  months 
gone  with  child,  and  Komul  four.  He  says  the  Ranees  had  no 
chuddars  over  them  when  he  saw  them.  The  witness  gives,  no 
doubt,  positive  testimony,  but  their  Lordships  feel  some  difficulty 
in  giving  credit  to  it,  having  regard  to  the  statement  that  the 
Ranees  appeared  before  him  without  their  chuddars. 

Gobind  Ram,  the  poorohit,  who  was  a  witness  for  the  respon- 
dents, proves  that  he  performed  all  the  ceremonies  usually  observ- 
ed during  pregnancy.  He  states  that  he  received  information  of 
the  pregnancy,  when  the  Maharajah  told  him  to  fix  the  days  for 
the  punchumrU   (ceremony  of  the  fifth  month)  of  the  Ranees. 

81 
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J.  C.         He  officiated  as  poorohit  at  this  ceremony,  and  also  at  the  ugriaS' 

J^  n^Ti,  or  ceremony  of  the  ninth  month,  for  each  of  the   Ranees,   on 

BuRRA  Lall    which    last   occasion  they   were  in  his  presence  for  an  hour  and  a 

Opf\dro« 
NATH  Sahee     half.     It  is  part  of  this  ceremony  that  the  clothes  of  the    Mahara- 

^^  jah   and  Ranee   should   be   knotted  together  by  the  hands   of  the 

The  Court     poorohit.     He  says  the  Ranees  wore  chuddars  on  these   occasions. 
OF  Wards.         .  "^ 

His   words   are,   "  They    had  one  cloth  on,  and    were  covered  with 

another  cloth.     Their  bodies  were  entirely   covered,    and   I   then 

did  not  see  in  what  condition  they  were." 

Gunnesaram,  the  Gooroo,  who  says  he  saw  the  Ranees  several 
times  at  Bhowro,  is  not  asked  any  question  as  to  their  pregnancy. 
He  says  they  put  on  their  chuddars  when  they  appeared  before 
him  ;  and  it  may  be  that  these  garments  prevented  the  Poorohit 
and  Gooroo  from  seeing  the  condition  of  the  ladies. 

Their  Lordships  cannot  but  feel  that  the  corroborative  evidence 
on  this  important  part  of  the  case  is  not  so  strong  as  it  might  be 
expected  to  be.  Considering  that  the  rumoured  pregnancy  of  the 
Ranees  had  been  denounced  by  Burra  Lall  as  fictitious,  at  least 
three  months  before  the  6rst  birth,  it  is  remarkable  that  means 
should  not  have  been  taken  to  place  the  fact  beyond  dispute. 
Allowance  must  no  doubt  be  made  for  the  secluded  manner  in 
which  Hindoo  ladies  live ;  but  it  shows,  at  the  least,  great  want 
of  foresight  not  to  have  taken  care  that  some  impartial  persons 
should  be  placed  in  a  condition  to  veryfy  the  fact. 

Some  women  of  Bhowro  who  say  they  were  in  the  service  of 
the  Ranees  deny  that  they  were  pregnant.  Chota  Lall,  Deonath 
Sahee  Lall,  Pudman  Anund  Sahee,  and  other  witnesses,  who  saw 
the  Ranees  at  Bhowro,  give  similar  evidence. 

There  were  present,  according  to  the  respondent's  case,  when 
Ranee  Luchun  gave  birth  to  Pertab  Oodey,  four  of  her  servants, 
Moongeah,  Bechun,  Radhamani,  and  Bimli,  and  also  Puddum  the 
midwife.  Moorli  Brahmani  was  in  an  adjoining  verandah.  All 
these  women,  except  Bechun  have  been  examined,  and  the  four 
who  were  in  the  room  say  they  saw  the  Ranee  give  birth  to  a  son, 
and  that  no  other  persons  were  there  except  themselves  and 
Bechun.     Ranee  Komul  was  not  present. 

When  Ranee  Komul  is  said  to  have  given  birth  to  Juggut 
Mohun,  there   were   with  her  Ranee  Luchun,  four   of  Komul's 
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servants,    Chumni,   Bundhani,   Itwari,  and  Ukhuj,  Puddum  being  J.C. 

again  the  midwife ;  and,  besides  the  Ranees   themselves,   Chumni,  J^ 

Bundhani,  and  Puddum  are  the  witnesses  to  prove  the  actual  birth.  Burra  Lall 

Puddum,  a  Tvoman  of  the  age  of  fifty,  had  been   in   the  Maha-  natit  Sahee 

rajah's  service  for  twenty  years.     She  says  she  had   acted  as  mid-  ^^^ 

wife  from  the  time  she  was  young,  and  that  her   maternal  grand-  The  Court 

mother  was  mid-wife  in  the  Maharajah's  house   at  Palkote.     She  

had  been  brought  from  Palkote  with  the  other  servants,  and  was 
principally  employed  at  Bhowro  in  sewing  leaves  together  and 
collecting  the  flowers  oflFered  to  the  idols. 

The  evidence  of  the  Ranees  (the  effect  of  which  has  been  short- 
ly stated)  was  given   in  some    detail,    and  although   they  appear 
to    have   been  closely   cross-examined,   their   testimony  was    not 
materially   shaken.     But  the  Judicial  Commissioner,  finding  that 
their  evidence  on  material  facts  was  contradicted  by  enteries  in  the 
books,   which   he  assumed   to  be  genuine,  cume  to  the  conclusion 
that  it  was  wholly  unworthy  of  credit ;  and  undoubtedly,  upon  his 
assumption  of  the  genuineness  of  the  entries,  his  conclusion  would 
seem  to  be  justified.     It  was  part  of  the  appellant's  case   that  the 
women  of  Bhowro  called  as  witness  to  prove  that  the  children  were 
not  the  sons  of  the  Ranees,  were  in  their  service.     It  appears  that 
some  months  after  the  Ranees  had  been  examined  on  behalf  of  the 
respondents,  when  they  stated  generally  that  they  had    no   female 
servants   from   Bhowro,   they  were  again  examined  on  the  part  of 
the  appellant,  and  the  names  of  these  alleged   servants   wera  put 
to  them.     The  Ranees  denied  that  they    had  ever   been   in   their 
service.     Among  these  women  are   Nunki,   Mungri,     Umrit,   and 
Besun.     These   names   appear   in  the  Bhowro  book  on  a  leaf  pur- 
porting to  contain  the  enterics  of  the  2Gth  Cheyt,    which  has  now 
been  found  by  the  High  Court  to  have  been    fraudulently    inter- 
polated,  where   they   are   described   as  "  the   servants   of  Ranee 
Komul."     The  names   Dulgerea,  Reori,    and  Lungri,  whom    tho 
Ranees  denied  to  be  their  servants  also  appear  on  this  leaf.     The 
High  Court  states  in  its  Report  that  except  on  this  leaf  and  in  the 
other  enteries  which  they  have  found    to   be   tampered    with,  the 
appellant  8  witnesses   were   unable    to  point   to  any  entry  in  the 
books  where  the  names  of  these  servants  appear.     Comparing  the 
evidence  of  the  Ranees  with  these  enteries,  the  Judicial  Commis* 
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J-  C.  Bioner  came  to  the  conclusion  that  their  denials  that  these   women 

IJ^         were  their  servants  "  were  wholly  false,  and  must  have  been  made 

Burr  A  Lall   so  wilfully,"  and  be  consequently  wholly  disbelieved  them.     It  is 

NATH  Sahee    true   he   pointed  to  some  other  parts  of  their  evidence  as  aftecting 

^  his  mind  adversely  to  their  testimony,  but  eome  of  his   inferences 

OF  \Va^rds^    ^^^^  ^  ^^^*'^  hardly  on  the  witnesses,  and  it  is  impossible  to  say  how 

farhisjudgment  was  influenced  by  the  contradictions  afforded   by 

the  entries.  It  is  to  be  observed  that  the  servants  of  the  Banees 
who  were  called  on  behalf  of  the  respondents,  and  who  denied  that 
the  Bhowro  women  were  in  the  service  of  the  Ranees,  were  equally 
discredited  in  the  mind  of  the  Judicial  Commissioner  by  these 
entries.  The  testimony  of  the  Ranees  and  their  servants  is  now 
relieved  from  the  discredit  which  attached  to  it  on  this  ground, 
and  is  entitled  to  fair  consideration.  It  is  confirmed  by  the  con- 
duct of  the  Maharajah  during  their  pregnancy  and  at  the  times  of 
the  births  of  the  children,  and  by  his  recognition  of  them,  in  every 
way  in  which  recognition  be  shown,  as  his  own. 

It  is  also  to  be  observed  that  there  is  an  improbability  that  the 
Ranees  as  Hindoo  women  (presumably  as  sensitive  as  men  on  the 
subject  of  caste)  would,  notwithstanding  it  might  be  for  their 
interest  to  do  so,  consent  to  the  production  of  infants  of  low  or 
unknown  caste  as  the  off-spring  of  their  own  bodies. 

It  will  be  convenient  to  postpone  the  consideration  of  the  inci- 
dents which  occurred  subsequently  to  the  times  of  the  births  until 
the  case  on  the  other  side  up  to  that  time  has  been  discussed. 

The  case  of  the  appellants  may  be  said  to  open  with  the  evi- 
dence of  conversations  which,  if  believed,  disclosed  the  designs 
which,  it  is  alleged,  were  afterwards  carried  into  effect. 

Burra  Lall  himself  says  he  had  a  conversation  with  Ranees 
Luchun  and  Komul  before  they  left  Palkote,  in  which  they  told 
him  that  Qopal  Sahee  and  Mahal  Sahee  would  take  them  to 
Bhowro,  for  this  reason,  "  that  in  such  a  time  we  had  no  children, 
and  there  was  no  hope  of  our  having  any,  and  that  they  intended 
to  take  us  with  the  Maharajah  to  Bhowro,  and  to  cause  the  Maha- 
rajah to  marry  a  fifth  wife  on  the  way ;  and  they  said  that  if 
there  was  no  issue  by  this  marriage,  too,  then  they  would  bring 
in  a  child  of  another  caste,  and  spread  a  report  that  the  Maharajah 
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had  a  child.*'     When  asked  in   cross-examination   *'  whether  the  J.  C. 

Ranees   gave   any   reason  why  Qopal   and   Mahal  Sahee   should  *^79 

reveal    to  them   such   a  nefarious  design,"  his  answer  is,   "  the  Burra  Lall 

Ranees  told  me   at  the  time   that  they  show  this  reason,  that  by  nath  Saheb 

there  being  children  [it  was  said]   you  would  be  the   mothers  of  P^^ 

children,  the  son   would   be    Rajah,   and  you  also  would  thereby  TheCourt 

_  OF  VY  ARnS. 

benefit,  for  you  could  do  as  you   pleased."     He  says  the   Burra         — 
Ranee,  the  second  Ranee,   his  two   brothers,  Manjhil,   and   Chota 
Lall,  and  two  or  three   other  relatives   were   present  during  this 
conversation. 

Neither  the  Burra  Ranee  nor  the  second  Ranee  has  been 
called  to  support  this  statement,  Manjhil  died  before  the  inquiry. 
Cbota  Lall  was  examined,  but  all  he  says  of  the  conversation  is, 
that  the  Ranees  told  Burra  Lall  that  Qopal  Sahee  and  Mahal 
Sahee  were  enticing  the  Maharajah  away. 

Chota  Lall  went  with  the  Maharajah  and  the  two  Ranees 
to  Bhowro,  where  he  remained  until  the  end  of  Bhadoon.  He 
again  went  to  Bhowro  in  the  beginning  of  Kartick  and  stayed 
to  the  end  of  Pons.  He  speaks  of  another  conversation  with  the 
Ranees.  He  says  that  when  leaving  Bhowro,  **  the  Ranees  asked 
him  to  stay,  saying  it  would  be  better  for  me  to  remain.  I  said 
I  could  not  as  I  had  heard  my  child  was  ill.  The  Ranees  told  me 
these  persons,  that  is,  Qopal  Sahee  and  Mahal  Sahee,  will  make 
arrangements  for  searching  for  children,  and  that  if  I  remained  it 
could  not  be  done."  He  continues,  *'I  told  the  Ranees  this  was 
not  proper ;  but  they  said  'what  can  we  do,  we  are  residents  in 
the  inner  apartments."'  He  adds,  "I  never  saw  either  of  them  in 
the  family-way  as  long  as  I  remained."  On  cross-examination  he 
says  he  did  not  speak  to  the  Maharajah  about  this  conversation, 
but  he  told  Qopal  and  Mahal  Sahee  they  ought  not  to  do  so,  who 
said  it  was  false,  and  that  nothing  of  the  kind  would  be  done.  He 
also  states  that  he  and  his  brother,  Manjhil,  went  to  Bhowro  after 
the  birth  of  the  children,  and  told  Ranee  Luchun.  "  Such  an  act 
was  disgraceful.  Why  have  you  done  this  ?  She  replied,  'you  know 
all  about  it;  why  do  you  ask  me  V  " 

It  is  difiScuIt  to  give  credit  to  what  Burra  Lall  states,  the  Ranee 
said  to  him  before  leaving  Palkote ;  and  the  account  of  the  conver- 
sation given  by  Chota  Lall  is  very  different.    Chota  Lall,  indeed, 
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J-  C-  says   that   Burra   Lall   was   on  good  terms  with  the  Ranees  until 

IJ2  ^^^y  l^ft  Palkote,  and  that  the  differences  commenced   afterwards; 

^Op^d^*^^  ^"*  ^^^®  evidence  shows  that  this  was  not  so,  especially  with  regard 

NATH  Sahee  to  Komul,  who  is  said  to  have  had  a  superstitious   dread  of  Burra 

v.  Lall.     The   Judicial  Commissioner  was  of  opinion  that  although 

of^Vards.^  some  conversation  may  have  taken  place,  the   nature  of  it  was  not 

satisfactorily  proved,  and  their  Lordships  agree  with  him. 

The  conversations  which  Chota  Lall  says  he  had  with  the 
Ranees  stand  on  different  grounds.  He  was  apparently  on  good 
terms  with  them  both  at  Palkote  and  Bhowro,  and  if  they  felt 
they  were  going  to  be  drawn  into  a  scheme  they  disapproved,  be 
was  a  person  to  whom  they  might  have  confided  their  apprehen- 
sions. These  conversations,  however,  are  wholly  denied  by  the 
Ranees,  and  the  probability  of  their  having  taken  place  must 
depend,  as  many  other  incidents  in  the  story  must  depend,  on  the 
general  credit  to  be  given  to  the  one  side  or  the  other.  It  certainly, 
however,  seems  to  be  highly  improbable  that  if,  as  the  appellant's 
case  assumes,  the  conspiracy  was  hatched  before  leaving  Palkote, 
Chota  Lall  should  have  been  invited  or  permitted  to  go  with  the 
party  to  Bhowro. 

Qopal  Deo  proves  consultations  more  directly  connected  with 
the  supposed  plot.  He  describes  himself  as  the  nephew  of  Nuttobur 
Deo,  who  was  one  of  the  managers  of  the  Maharajah^s  affairs, 
and  who  died  before  the  trial.  The  witness  says  the  affairs  of  the 
Maharajah  were  managed  by  Gopal  Sahee  and  Mahal  Sahee 
under  the  advice  of  Nuttobur  Deo  and  Ranee  Kopilnath  Roy. 
These  four  men  are  among  those  who  are  alleged  by  Burra  Lall  in 
his  petition  to  be  the  Maharajah's  advisers.  This  witness  is  also 
connected  with  Mahal  Sahee,  his  brother  having  married  Mahal's 
daughter.  Judging  only  from  his  position,  therefore,  he  would 
not  appear  to  be  a  partisan  of  the  appellant.  He  says  he  was 
with  the  Maharajah's  party  at  Nagplieni,  and  that  when  there  his 
uncle,  Gopal  Sahee,  Mahal  Sahee,  and  Kopilnath,  consulted 
together,  saying,  *'we  ought  to  get  a  child  for  the  Maharajah," 
and  they  decided  on  getting  him  married  there  to  a  fifth  wife. 
If  this  be  true,  it  would  indicate  the  belief  of  these  men  that  the 
Maharajah  was  not  incompetent  to  beget  children.    Passing  on 
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to  what  took   place  at  Bhowro,  the  witness  said  he  lived    there  J-C. 

with  his  uncle,  and  was   present  when  the   above  mentioned  four  \^ 

persons  determined  that  arrangements  should  be  made  for  five  ^qp^^q/'^ 
or  six  pregnant  women,  so  that  a  child  might  be  obtained,  "  other-  nath  Sahee 
wise    the   Maharajah  would  get   impatient    and   go   away  some-  ^. 

where  else,"     He  also  says  they  proposed  to  him  to  let  them  have    ''q^^vVardsT 

the  child  to  which  his  own  wife  expected  to  give  birth,  saying   to  

him  "you  will  get  land,"  but  he  refused.  He  says  they  wanted  a 
child  of  the  Maharajah's  caste.  After  he  had  refused  they  spoke 
to  Qungnath  Sahee,  who  expected  a  child  and  consented  to  give 
it. 

The  witness  then  introduces  the  origin  of  the  alleged  mission 
of  Moorli  Brahmini  and  Sowayah  Bhundaree  to  Sumbulpore, 
which  resulted,  it  is  said,  in  the  introduction  of  Gudaee  and 
Oormilla's  son  into  Ranee  Luchun's  apartments.  He  says  Moorli 
proposed  that  if  they  would  supply  her  with  funds  she  would  go 
and  procure  a  child  "  from  some  other  country,  either  of  the 
Brahmin  or  the  Maharajah's  caste."  He  says  this  was  decided 
upon,  and  that  funds  being  supplied  to  her,  she  started  for 
Sumbulpore  with  Sowayah  Bhundaree.  The  mission,  if  it  was 
entrusted  to  these  persons,  certainly  did  not  result  in  procuring 
a  child  of  the  specified  caste. 

From  the  order  in  which  the  facts  are  stated  to  have  occurred 
by  this  witness,  it  would  seem  that  the  proposal  was  made  to 
Gungnath  to  give  up  his  expected  child  before  the  suggestion 
to  send  Moorli  Brahmini  to  Sumbulpore  was  discussed,  but  on 
cross-examination  he  says  it  was  at  the  end  of  Magh  that  Gung- 
nath was  first  asked  to  give  up  his  child. 

To  follow  the  mission  of  Moorli  Brahmini  and  Sowayah  to 
Sumbulpore,  it  is  said  that  they  there  found  Gudaee  and  his 
mistress,  Oormilla,  who  was  then  pregnant.  Both  these  persons 
are  witnesses  for  the  appellant.  They  state  that  Moorli  Brahmini 
had  formerly  lived  in  Sumbulpore,  and  had  then  been  their 
neighbour.  No  distinct  arrangement  was  come  to  about  the 
child  at  Sumbulpore,  but  Moorli  induced  Oormilla  and  her  husband 
to  accompany  her  to  Umberah,  holding  out  the  prospect  of  the 
child  being  taken,  and  promises  of  lands  and  villages  to  the 
parents. 
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J«  C»  After  their  arrival  at  Umberah,  Qopal  Sahee  came  to  Qadaee 

f-J?  ^^^  Oormilla,  and,  they  say,  made  an  arrangement  for   the  child* 

BuRRA  Lall   He  told  them  that  if  they  would  give  the  child,  he  would  provide 

NATH  Sahee   for  them ;  and  upon  Gudaee's  asking  him  why,  having  children 

of  his  own,  he  wanted  it,  he  said  he  wanted  it  for  some   one  else, 

"  what  does  it  matter  to  you  as  long  as  you  are  provided  for." 

After  further  parleying,  Qopal  Sahee  promised  to   give  Gudaee 

1,000  Rupees  and  two  villages,  and  he  then  consented  to  part 

with  the  child. 

After  staying  for  some  time  at  Umberah,  Gudaee  and  his 
mistress  were  taken  to  Gurrurpo,  a  village  near  Bhowro,  and 
lodged  in  the  house  of  Munga  Bhuggut.  Oormilla  is  said,  gave  birth 
to  a  son  there,  about  10  o'clock  at  night,  PhooUoo  being  the  midwife, 
and  a  woman  called  Radha  Dursahee  being  also  present.  It  is 
said  that  Oormilla  had  been  in  the  pains  of  labour  from  seven  o'clock, 
that  Munga  Bhuggut  went  to  Bhowro  and  returned  with  Gopal 
Sahee,  Moorli,  and  Sowayah,  that  when  they  came,  the  child,  two 
or  three  hours  after  the  birth,  was  placed  in  a  basket  by 
Dursahee  aud  taken  away,  Gopal  Sahee,  Moorli,  Sowayah,  and 
two  or  three  Dungarins  going  with  it*  Gudaee  says  that  on  the 
sixth  day  after  the  birth  of  the  child  Gopal  Sahee,  Moorli  being 
with  him,  came  to  Gurrurpo,  and  gave  him  leave  to  go  away ; 
giving  him  at  the  same  time  800  Rupees,  some  pieces  of  cloth, 
and  a  gold  ring,  and  telling  him  ''you  will  receive  all  which  has 
been  promised  when  you  come  afterwards."  He  says  that  Moorli 
gave  him  in  addition  10  Rupees  for  travelling.  Gudaee  admits 
that  he  did  not  apply  to  Gopal  Sahee  for  the  balance  of  what  had 
been  promised  to  him  for  two  years,  and  says  that  when  he  did 
demand  it,  Gopal  Sahee  told  him  that  he  owed  him  nothing,  and 
would  give  him  nothing.  He  says  that  he  then  went  and 
complained  to  Gopal  Deo,  who  took  him  to  Palkote,  and  intro- 
duced him  to  Burra  Lall,  to  whom  he  told  his  history. 

In  cross-examination  he  says  that  he  told  Burra  Lall  because 
Qopal  Sahee  would  not  give  him  what  he  had  promised,  and  in 
answer  to  further  questions  says,  that  if  he  had  received  the 
money  and  villages,  he  should  not  have  told  Burra  Lall  or  any 
body  else,  or  even  the  Court,  and  in  that  case,  if  called  as  a  witness, 
would  have  sworn  that  the  child  was  not  his. 
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It  is  obvious  that  credit  could  not  be  given  to  tbe  witnessesi 
Oudaee  and  Oormilla,  who  confess  their  participation  in  a  great 
fraud,  unless  their  testimony  was  corroborated.  Some  parts  of  it 
too  are  most  improbable.  It  is  incredible,  if  Gudaee,  who  was  a 
poor  man,  had  really  the  700  Rupees  owing  to  him  and  promise 
of  two  villages,  that  he  should  have  waited  two  years  before  he 
made  any  demand  respecting  them. 

Again,  the  credit  of  this  witness  is  directly  shaken  by  his 
acknowledgment  that  if  he  had  received  what  he  had  been 
promised,  he  would  have  sworn  the  child  was  not  his. 

Two  chowkeedars  and  another  man  say  they  met  the  party 
carrying  a  child  in  a  basket.  One  of  the  chowkeedars  says  that 
when  he  inquired  about  the  child,  Gopal  Sahee  told  him  to  go 
away,  it  was  no  business  of  his,  but  he  says  Sowayah's  wives  told 
him  "  they  were  taking  the  child  to  the  Mahal,"  and  in  cross-exa- 
mination he  adds,  **  to  be  made  a  Doobraj."  If  this  be  true,  the 
fraud  was  openly  proclaimed  to  those  who  casually  met  the  party 
in  the  road. 

Sowayah  is  dead,  but  his  two  wives  were  examined. 

Reori  says  that  she  and  her  co-wife,  Lungri,  with  Sowayah,  were 
in  Ranee  Luchun's  service  at  Palkote,  removed  with  her  to  Bhowro, 
and  remained  there  until  they  went  with  her,  after  the  Maharajah's 
death,  to  Bussargarh,  she  says  she  took  supplies  of  food  to  Qudaee 
and  Oormilla  whilst  they  were  at  Umberah,  She  describes  the 
bringing  of  the  new-born  child  from  Qurrurpo  to  Bhowro,  and  the 
meeting  with  the  chowkeedars  on  the  road.  This  witness  says 
many  women  servants  came  from  Palkote  with  Ranee  Luchun, 
and  that  her  co- wife's  and  her  own  occupation  was  to  clean  pots 
and  pans  and  wash  the  floors. 

The  other  wife,  Lungri,  gives  evidence  to  the  same  effect. 

Another  witness  is  Dulgeriah,  who  says  she  was  hired  by 
Ranee  Luchun  on  her  arrival  at  Bhowro  and  stayed  with  her  until 
she  left  it.  She  says,  "I  was  always  present  in  her  service  day  and 
night,  and  assisted  her  when  she  bathed."  The  Ranee  was  never 
pregnant,  and  never  gave  birth  to  a  child.  She  describes  the 
new-born  child  being  brought.  She  says  the  child  was  brought 
at  midnight,  and  she  was  told  by  the  Ranee  to  sit  up  and  await 
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J.  C.  its  arrival ;  and   that  four  or  five  women  servants  from  Palkote 

*879  also  sat  up. 

^Opendro^  This  witness  added  that  some  of  the   women   who   came   from 

NATH  Sahee    Palkote  remained  with  the  Ranees.     Many  of  the  appellant's  other 

V.  witnesses  asserted  that  none  of  the  Palkote  women  remained. 

The  Court 
OF  Wards.  Two  Palkee-bearers,  Judha  and  Dele,  who  say  they  came  with 

the  Maharajah  from  Palkote  and  remained  in  his  service  until  his 

death,   state   that   they  saw   the  party  with  the  child  in  a  basket 

when  they  came  into  the   court-yard  of  the  house,  and   that   the 

child   was  taken  into  the  inner  apartments.     But  these  men  have 

destroyed  their  own  credit  by  professing  to  have  seen  in  the   inner 

apartments  what  it  is  impossible  to  believe  they  would  have  been 

permitted  to  see. 

The   above  witnesses  are  all   who  give  direct  evidence  of  the 

alleged  fraud  in  Ranee  Luchun's  case. 

Gopal  Sahee  and  Moorli  Brahmini  have  denied  any  participa- 
tion in  it. 

Mooili  says  she  had  been  constantly  in  the  service  of  Ranee 
Luchun  for  fourteen  years.  She  admits  that  at  one  time  she 
lived  at  Sumbulpore,  but  denies  all  knowledge  of  Gudaee  and 
Oormilla,  and  of  the  supposed  plot. 

A  woman  of  Gurrurpo,  called  Pholloo,  the  name  of  the  mid- 
wife who  is  said  to  have  attended  Oormilla,  was  also  examined. 
She  says  she  is  not  a  midwife,  and  never  acted  as  one. 

In  this  conflict  of  evidence  the  entry  in  the  rozenamcha,  on 
the  leaf  now  found  to  be  interpolated,  containing  the  entries  of  the 
26th  Cheyt,  appeared  at  the  trial  before  the  Judicial  Commis- 
sioner to  give  decisive  confirmation  of  the  story  put  forward  by 
the  appellant.     The  entry  was  as  follows  :— 

"  Hukumnamah  and  receipt  dated  this  day,  through  Baboo 
Qopal  Sahee  and  Sowayah  Bhundaree,  for  payment  to  Mussammat 
Oormilla  and  Gudaee  of  Sumbulpore,  Rupees  310." 

This  sum  corresponds  with  Rupees  300  and  travelling  expenses 
Rupees  10,  which  Gudaee  says  he  received  on  this  day.  Upon 
the  remand  the  hukumnamahs  (orders)  which  were  presented  to 
and  signed  by  the  Maharajah  for  the  payments  of  this  day,  have 
been   proved.     None   contain  anything  to  the  eflfect  of  this  entry; 
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but  one  of  the  hukuranamahs  contains  entries  of  presents  to  musi-  J.  C. 

cians,  dancing  girls,   &c.,  which  added  together  make  up   exactly  ^^79 

the  sum  of  Rupees  310.     The  book  of  the  khazanchi,  Bhujun  Lall,  Burra  Lall 

containing  the   entries  of  the   26th  Chey  t,   corresponds   with  the  nath  Sahek 

hukumnamah.     The  High  Court  came   to   the   clear  conclusion  ^^ 

that  this  very  important  entry  was  written  on  an  interpolated  The  Court 
I  c  A  '  i^  \  c  A  \  OF  Wards, 
leaf,  and  was  m  fact  a  forged  entry.  

The  entry  of  the  20th  Magh  is  not  so  conclusively  impeached. 
That  entry  is  "Paid  to  Moorli  Brahmini  and  Sowayah  Bhundaree 
for  going  to  Sumbulpore  for  urgent  business,  Rupees  30." 

The  hukumnamah  of  that  date  was  produced  on  the  remand, 
in  which  is  the  following  entry  : — "Sent  io  Palkote  for  the  ex- 
penses of  the  Hussoar  Rupees  30."  This  figure  tallies  with 
that  in  the  Bhowro  book,  and  is  the  only  one  in  the  hukumnamah 
which  does.  This  raises  a  strong  inference  that  the  entry  in  the 
books  has  been  tampered  with,  and  the  High  Court  has  found 
that  it  is  one  of  the  entries  which  have  been  altered  and  add* 
ed  to. 

The  direct  evidence  in  the  case  of  the  other  minor,  Juggut 
Mohun,  who  is  said  to  be  the  son  of  Gungnath  and  his  wife 
Ugundh,  may  be  introduced  by  again  referring  to  the  testimony 
of  Gopal  Deo.  These  persons  lived  at  Munho,  and  are  of  the 
Nagbunsee  caste.  Gopal  Deo  says  Ugundh  is  related  to  him, 
and  that  he  saw  her  on  two  successive  days  at  the  Maharajah's 
house  at  Bhowro  just  before  her  confinement.  According  to  his 
statement  she  then  felt  some  misgiving  of  the  imposture  to  which 
she  was  to  be  a  party,  and  asked  him,  if  Burra  Lall  became  heir^ 
and  there  should  be  confusion  at  a  future  time,  "what  will  be 
our  fate,"  and  he  told  her  "that  Gopal  and  Mahal  Sahee  were  the 
principals,  and  that  if  anything  happened  they  would  be  affected, 
not  she."  If  this  be  true,  this  witness  attempted  to  quiet  her 
scruples,  and  was  then  abetting  the  fraud. 

Three  witnesses  at  Munho,  whose  names  are  Goinyha,  Rama, 
and  Jherroon,  say  they  were  tenants  of  Gungnath,  and  that  four 
or  five  years  ago  they  carried  Ugundh  in  a  dooiy  from  Munbo  to 
the  Maharajah's  house  at  Bhowro,  that  she  was  then  pregnant, 
and  that  twenty  or  twenty-five  days  afterwards  they  carried  her 
back  to  Munho. 
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J*  C.  Three  Munbo  women  say  they  went  with  Ugundh    to   Bhowro» 

'^79  and  stayed  with  her  there,   and  were  present  when  she  was  de- 

livered in  Ranee  Komul's   apartments.     Their   names    are   Lnch- 
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if  a  fraud  was  abont  to  be  practised,  these  women,  who  were  in  no 
way  connected  with  the  Maharajah's  household  should  have  been 
allowed  to  be  present,  and  no  precautions  taken  to  ensure  their 
silence.  They  agree,  however,  in  the  main  incidents  of  their 
story,  and  speak  to  Ugundh's  giving  birth  to  a  son  in  Banee 
KomuFs  apartments.  They  say  that,  besides  themselves,  only  four 
Bhowro  women  servants,  and  Ranee  Luchun,  and  a  midwife  whom 
they  did  not  know,  were  present ;  that  as  soon  as  the  child 
was  bom  it  was  announced  to  those  outside  the  female  apartments, 
and  the  cry  was  raised,  "A  Koonwur  is  born."  They  say  Ugundh 
was  carried  back  to  Munho  in  a  palkee  on  the  next  night,  and 
that  trinkets  were  given  to  her  and  some  money,  how  much 
they  cannot  say,  but  they  do  not  profess  to  have  got  any  present 
themselves. 

The  four  women  of  Bhowro,  viz,,  Mungri,  Besun,  Nunki,  and 
Umrit,  already  mentioned,  say  they  became  the  servants  of  Banee 
Luchun  soon  after  she  arrived  at  Bhowro,  and  remained  with 
her  until  she  went  to  Bussargurh.  All  these  women  speak  to  the 
coming  of  Qungnath's  wife  in  a  palkee,  to  her  remaining  fifteen 
or  twenty  days  in  Ranee  KomuPs  apartments,  to  her  giving  birth 
to  a  son  there,  and  to  her  leaving  the  house  the  next  night.  They 
say  no  one  was  present  at  her  confinement  except  themselves. 
Banee  Luchun,  the  three  women  from  Munho,  and  the  midwife. 
G^hey  say  the  midwife  and  wet  nurse  were  brought  by  Mahal 
Sahee.  Mungri  denies  that  any  servants  were  brought  by  the 
Ranees  from  Palkote,  the  others  say  several  came  from  Palkote 
but  returned  there.  It  is  plain  that  these  witnesses  are  not 
speaking  the  truth  on  this  point  for  it  is  abundantly  proved  that 
some  Palkote  servants  not  only  came  to  Bhowro,  but  remained 
there. 

The  direct  proof  of  the  child  being  Ugundh's  is  sought  to  be 
confirmed  by  the  evidence  of  witnesses  whose  testimony,  from  their 
relationship  to  Gungnath,  is  strongly  relied  on.  Mussamut  Hari- 
nath  Kowur,  the  widow  of  his  eldest  brother,  Oodeynath,  says  she 
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had  for  a  long  time  and  still  lived  in   the  same   homestead   with  J*C. 

OuQgnath   at  Munho,  receiving  maintenance  from  him.     She  says  '^^9 

she  constantly  saw  Ugiindh,  and  was  present  at  the  birth   of  all 


BuRRA  Lall 

her  children,  except  the   eighth.     She  says,  when   Ugundh  was    hath  Saheb 

Deo 

The  Court 
OF  Wards. 


with  her  eighth  child  and  excepting  its  birth,  Mahal  Sahee  took 
her  to  Bhowro,  and  that  two  Munho  women  went  with  her,  viz., 
Chumni  Mai  and  another,  whose  name  she  did  not  know.  She 
further  says  that  after  the  child's  birth  Gungnath  got  a  village 
called  Kurango,  and  the  pottah  of  Mouzah  Kimbo,  which  she 
says  was  an  ancestral  property,  and  continued  to  receive  money 
and  clothes. 

Radhanath  Kowur,  the  wife  of  Sreenath  Sahee,  the  half* 
brother  of  Qungnath,  gives  evidence  to  much  the  same  effect. 

Anund  Kowur,  the  widow  of  Byjnath,  a  cousin  of  Gungnath, 
gives  evidence  of  Ugundh's  pregnancy,  and  of  the  child  being 
born  whilst  she  was  absent.  This  witness  says  the  village  of 
Kimbo,  which  was  an  ancestral  property,  was  attached  on  her 
husband's  death  by  Burra  Lai,  and  that  Gungnath  and  Sreenath 
are  her  heirs. 

Sreenath  Sahee,  Gungnath's  half-brother,  says  he  was  at 
Bhowro  whilst  Ugundh  was  there,  and  that  he  saw  her  at  the 
Maharajah's  house.  He  states  facts  which,  if  true,  undoubtedly 
corroborate  the  case ;  but  on  cross-examination  he  relates,  for 
the  first  time,  conversations  with  the  Maharajah  himself  of  a 
most  remarkable  kind.  The  witness  says  he  told  him  he  was 
doing  wrong  in  taking  his  brother's  child,  and  that  the  Maharajah 
on  that  occasion  promised  to  give  him  and  Gungnath  2,000  or 
4,000  Rupees  to  let  him  have  the  child,  so  that  Burra  Lall  should 
not  succeed  to  the  Raj.  The  Judicial  Commissioner  has  made  a 
note  upon  this  part  of  the  witness's  evidence — "Truth  of  this  very 
doubtful."  Further  on  he  says,  "  the  Maharajah  asked  my  brother 
before  me  to  give  him  his  son.  He  asked  for  the  child  to  make 
his  son."  It  is  not  possible  to  give  credit  to  these  conversations. 
It  is  not  suggested  by  the  general  case  of  the  appellants  that 
the  Maharajah  personally  interfered  in  the  supposed  frauds,  and 
these  conversations,  if  true,  would  entirely  destory  the  appellant's 
theory  that  the  Maharajah  was  a  mere  dupe  in  the  affair.  If 
these  statements  had  not  been  made  this  witness,  from  his  position^ 
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might  have  passed  as  a  witness  of  credit,  but  he  is  plainly  a  partisan. 

Gungnath  has  been  called  as  a  witness  for  the  respondents. 
He  denies  that  his  wife  was  ever  in  the  Maharajah's  house  at 
Bhowro,  and  that  he  is  the  father  of  Juggut  Mohun.  He  says  his 
wife  gave  birth  to  a  daughter  in  Magh,  1922,  Sumbat  (1st  January 
1866),  who  died  when  twelve  days  old.  He  denies  that  the  women 
Luchmee,  Chumni  Mai,  and  Kurmi  ever  served  in  his  house,  as 
these  witnesses  had  stated.  He  says  he  is  at  enmity  with  Harinath 
and  Sreenath  and  his  wife.  He  also  says  that  he  went  to  Bhowro 
with  other  zemindars  to  make  his  salaam  to  the  Maharajah,  and 
again  went  there  about  a  puttah  in  the  beginning  of  Bhadoon, 
1923,  which  would  be  four  or  five  months  after  Juggut  Mohun's 
birth.  From  the  account  he  gives  it  seems  there  was  a  village 
in  the  family  (apparently  the  same  as  that  referred  to  in  the  evi- 
dence of  Harinath  and  Anund  as  ancestral) ;  that  it  had  stood  in 
the  name  of  Byjnath,  Anund's  husband,  and  that  the  witness, 
wishing  to  sell  a  Mauzah,  wanted  a  mutation  of  names,  by  striking 
off  Byjnath's  and  inserting  his  own  and  his  brother  Sreenath's. 
He  says  he  paid  1,000  Rupees  Nuzzuranah  to  the  Maharajah, 
which  he  got  by  selling  a  Mouzah.  There  is  no  doubt  the  Maha- 
rajah made  a  re-grant  of  the  ancestral  village  at  this  time,  for  the 
document  appears  amongst  the  appellant's  exhibits.  It  is  dated 
13th  Bhadoon,  1923,  (6bh  September  1866),  and  is  a  sunnud  of 
release  from  the  Maharajah  of  certain  villages  which  were  possessed 
by  the  ancestors  of  Byjnath  deceased,  to  Gungnath,  and  Sreenath, 
his  full  brothers,  to  be  held  by  them  as  heretofore  on  a  fixed  rent* 
of  157  Rupees,  on  receipt  of  1,000  Rupees,  the  two  brothers  finding 
maintenance  for  Byjnath's  widow  Anund.  It  appears  that  this 
sunnud  was  registered  on  the  5th  October  1866.  Unless  the  value 
of  these  villages  greatly  exceeded  the  premium  and  rent  of  which 
there  is  no  proof,  or  the  premium  of  1,000  Rupees  was  not  paid, 
no  inference  unfavourable  to  Gungnath  arises  from  this  grant,  and 
it  is  to  be  observed  that  Sreenath  shared  whatever  interest  is 
derived  from  it. 

Ugundh  has  not  been  examined.  No  explanation  of  her 
absence  was  apparently  asked  for  or  given. 

Panday  Bhopal  Rai  (appellant's  witness)  says  he  saw  Gungnath 
and  his  brother  Sreenath  at  Bhowro  ten  or  twelve  days  before 
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Jttggut  Mohan's  birth,  and  that  they  "  put  up  **  at  Mahal  Sahee's, 
but  he  saw  no  women  from  Munho.  This  witness  was  employed 
as  a  writer  in  the  Maharajah's  service,  and  says  he  refused  to  re- 
main in  it  when  Burra  Lall  was  manager.  He  returned  to  it 
afterwards.  He  speaks  of  the  Maharajah  as  being  sane,  and  of  his 
attention  to  business.  This  witness  does  not  prove  any  specific 
facts  relating  to  the  birth  of  Oormilla's  child ;  but  he  says  he  *'  sus- 
pected the  child,"  because  "  he  had  ascertained  "  at  the  time  of 
the  ceremonies  perfomed  during  pregnancy  that  Ranee  Luchun 
was  not  pregnant,  having,  as  he  says,  heard  from  the  women  and 
the  Maharajah  himself  that  she  was  not  pregnant.  It  is  obvious 
that,  if  this  evidence  is  true,  the  Maharajah,  who  had  directed  the 
ceremonies  to  be  performed,  and  was  present  at  them,  must  have 
been  a  party  to  the  fraud.  This  witness  also  says  that  after  the 
child's  birth  the  Maharajah  on  one  occasion  said  to  him,  "  My  line 
is  destroyed,  my  dhurum  (virtue  or  religion)  is  destroyed."  And 
when  asked  what  that  meant,  he  answered,  "  I  understand  him  to 
mean  he  had  doubts  as  to  the  Doobraj."  If  the  former  statement 
be  true  he  must  have  had  more  than  doubts.  The  witness  admits 
that  he  did  not  on  that  or  any  other  occasion  tell  the  Maharajah  of 
his  own  doubts.  He  was  directed  by  the  Maharajah  to  insert  the 
Doobraj's  name  in  the  puttah ;  and  this  was  always  done.  There 
is  apparent  fairness  in  the  evidence  of  this  witness,  but  he  could 
not  have  given  it  in  a  satisfactory  manner,  for  the  Judicial  Commis- 
sioner says  he  was  one  of  those  who  he  thinks  knew  what  was 
being  attempted,  which,  he  thinks,  accounts  for  "  a  good  deal  of 
the  reticence  and  prevarication  in  their  evidence."  This  man  was 
an  important  witness  on  the  inquiry  into  the  state  of  the  books, 
and  the  Judges  say  "  his  evidence  was  certainly  very  unsatisfactory 
and  unreliable." 

Again,  an  entry  was  falsified  and  used  to  support  the  alleged 
case  as  to  Ugundh's  child.  Ugundh  is  said  to  have  left  Bhowro 
on  the  20th  Bysack.  An  entry  in  the  Gya  book  of  that  date  is, 
"Present  on  leaving  to  Ugundh  Kowri,  Rupees  112.^' 

The  High  Court  has  found  that  the  original  entry  was,  "Present 
on  leaving,  12,"  and  that  the  words  "  Ugundh  Kowri"  and  the 
figure  1  have  been  fraudulently  added  to  it.    In  order  that  the 
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J-C.         figures  might  still  agree  with  the  total  expenditure  of  that  day,  the 

?^79         price  of  a  horse  was  altered  from  Rupees  800  to  Rupees  200.    It 

BuRRA  Lall    has  been  found  by  the  Hiirh   Court  that  leaves  of  the  rozenamcha 

Open  DR.  O" 

NATH  Sahee    kept  at  Bhowro,  containing  the  entries  of  the  20th  Bysack,  have 

^^  been  designedly  abstracted ;  but  the  hukumnamahs  and  the  khazan- 

TheCourt    chi's  book,  and  also  the  terij  of  the  Qya  book,  were  produced  on  the 

remand,  and  found  to  tally  with  the  original  entries  as  above  stated. 

Their  Lordships  will  now  proceed  to  the  evidence  of  what  hap- 
pened subsequently  to  the  births  of  the  children. 

It  appears  that  the  Maharajah  was  sitting  up  in  his  kutcherry 
on  the  night  Pertab  Oodey  was  bom,  expecting  the  birth ;  that 
Qopal  Sahee,  Blohal  Sahee,  Nuttobur  Deo,  Indernath  Lai,  and  many 
others  were  with  him,  and  that  on  the  birth  being  announced  the 
Maharajah  ordered  drums  to  be  beaten  and  guns  fired.  There  is 
no  doubt  that  this  order  was  given,  but  the  evidence  diflfers  as  to 
the  time  the  Maharajah  was  waiting  for  the  birth,  and  as  to  the 
persons  who  were  with  him.  The  respondent's  witnesses  say  that 
Qopal  Sahee  was  in  the  kutcherry,  and  could  not,  therefore,  have 
gone  to  Gurrurpo. 

It  is  clearly  proved  that  a  boy  was  brought  from  Luchun's  apart- 
ments with  the  navel  string  just  cut,  and  other  appearances  of  its 
having  been  recently  born,  and  that  the  nundeemook  shrad,  and 
the  weighing  of  the  child,  were  performed  in  the  Maharajah's  pre- 
sence by  Purmessuranund  Pundit. 

These  and  other  incidents  are  proved  by  an  important  class  of 
the  respondent's  witnesses,  viz.,  Pooroohit  and  the  Gooroos. 

Gobind  Ram  says  he  was  the  poorohit  both  of  the  Maharaj 
and  Burra  Lall.  His  evidence  as  to  the  pregnancy  has  already 
been  commented  on.  He  says  information  was  sent  to  him  of 
Partab  Oodey's  birth,  and  that  on  the  previous  afternoon  he  had 
been  told  to  be  in  attendance,  that  the  moment  of  the  child's  birth 
might  be  ascertained.  He  did  not,  however,  get  to  the  Maharajah's 
house  until  5-30  a.  m.,  after  the  child  was  born,  and  did  not  then 
see  it.  He  says  he  performed  poojah  at  the  chuttee  and  burrhee, 
but  was  not  at  the  ekaisi,  because  there  was  no  work  for  him  there. 
He  did  not  eat  at  the  ceremonies,  and  says  that  he  had  not  eaten 
at  the  Maharajah's  since  he  left  Palkote,  because  he  had  many  fasts 
to  keep. 
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Purmessuranund  Pundit,  who  was  in  the  Maharajah's  service,         J-  ^' 
his  duty  being  to  ascertain  auspicious  days,   says  the    Maharajah  [J^ 

told  him  Luchun  was  about  to  be  confined,  and  that  he  was  to  be  ^Qp^^^^^ 
present  to  note  the  moment  of  the  birth ;  he  then  went  to  his  lodg-  nath  Sahee 
ings,  was  sent  for  in  an  hour,  and  was  told  on  his  coming  back  by 
the  Maharajah  that  the  Ranee  was  in  labour,  and  to  remain,  as 
there  was  no  certainty  when  the  birth  would  happen.  He  says 
he  remained  the  whole  night,  and  about  4  A.  M.  the  birth  was 
announced.  He  says  the  Maharajah  sent  for  the  poorohit,  but  he 
delayed  in  coming,  and  therefore  the  witness  officiated  at  the 
weighing. 

Baboo  Gunessaram,  the  Maharajah's  gooroo,  says  he  received 
a  letter  informing  him  of  Pertab  Oodey's  birth,  and  went  to  Bhowro 
seven  days  afterwards.  He  performed  the  burrhee  ceremony  by 
the  Maharajah's  directions.  There  was  a  feast.  The  Brahmins 
ate,  but  he  says  he  was  ill,  so  did  not  eat. 

Another  gooroo,  Suda  Soonath  Deo  who  says  he  is  gooroo  of 
all  the  Nagbunsees,  states  that  at  Benares  he  received  a  letter 
from  the  Maharajah  expressing  joy  at  the  births  of  two  sons,  he 
went  to  Bhowro,  and  the  Maharajah  brought  out  the  Doobraj  and 
Koonwur  and  showed  them  to  him.  He  then,  according  to  custom, 
made  up  the  pugree  for  the  both,  and  he  again  placed  the  pugree  on 
their  heads  after  the  Maharajah's  death. 

Sham  Chund,  who  holds  the  office  of  Adhuraki,  or  head  of  all 
the  priests  in  the  Maharajah's  house,  says  he  was  present  in  the 
kutcherry  with  the  Maharajah  and  others  from  two  to  four  in  the 
morning,  and  that  at  the  latter  hour  Pertab  Oodey  was  born,  and 
he  saw  the  child.  He  says  he  attended  the  chuttee,  burrhee,  and 
ekaisi,  and  eat  when  they  took  place.  There  is  a  conflict  in  this 
evidence  and  that  of  the  poorohit  on  one  point.  He  says  the 
poorohit  also  eat  on  all  three  occasions.  The  poorohit  himself  says 
he  was  not  at  the  ekaisi,  and  did  not  eat  at  the  other  ceremonies. 
It  seems  to  be  customary  to  celebrate  the  ekaisi  by  a  great  feast, 
to  which  all  relatives  and  other  guests  are  invited.  This  custom 
appears  to  have  been  followed  at  the  ekaisi  of  each  of  the  minors. 
The  respondent's  witness,  Jugger  Nath  Rai  (the  nephew  of  Bhopal 
Bai),  says, — **  Two  or   three  thousand  letters  to  officials,  Bajahs, 
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J-  C.  and  relations  were  despatched.    About  three  or  four  hundred  rela- 

J^  tions  and  thakoors  attended  on  the  occasion." 

Opendro-  Bhopal  Rai  and  Seetal  Pershad,   witnesses  of  the  appellant, 

^^^ Deo"^^  confirm   the  fact  that   invitations  for   the  ceremonies  were   issued 

V  and   say    they  were  sent  out  by  the  Maharajah's  orders.     There  ia 

OF  Wards^  no  doubt  that  a  large  party  of  relatives  and    friends  attended  the 

ekaisi  on  the  twenty- first  day. 

Eopilnath  Sahee,  a  witness  for  the  respondents,  says  forty  or 
fifty  relatives  and  connections  were  present,  but  the  feast  was  put 
oft  until  the  following  day,  when  it  took  place.  This  postpone- 
ment is  said  to  have  been  caused  by  the  doubt  entertained  by 
many  of  the  relatives  as  to  the  legetimacy  of  the  child,  and  their 
apprehension  that  it  would  be  an  acknowledgment  of  his  being  the 
Maharajah's  son  if  they  partook  of  the  feast  on  the  twenty-first 
day. 

There  is  much  general  evidence  on  each  side  as  to  the  relatives 
eating  at  the  feast,  and  there  is  apparent  exaggeration  on  both 
sides. 

The  refusal  of  the  relatives  to  eat  with  the  children  themselves 
has  been  made  prominent  point  in  the  appellant's  case,  and, 
no  doubt,  it  is  one  which,  to  the  mind  of  Hindoos,  is  of  great 
importance. 

It  is  alleged  in  the  plaint  that  no  kinsman  ever  took  his  meal 
at  the  same  table  with  Pei-tab  Oodey,  and  a  great  deal  of  evidence 
was  given  on  the  issue  thus  raised.  It  appears  to  result  from  it 
that  no  relative,  who  has  been  called  as  a  witness  on  either  side, 
says  he  has  eaten  with  the  children,  except  one,  Indernath  Sahee. 
Many  of  those  called  by  the  respondents  account  for  it  by  saying 
they  have  had  no  opportunity  of  doing  so,  and  that  they  would  eat 
with  them  if  the  occasion  arose.  Mr.  Justice  Kemp  says  that  he 
attached  no  importance  to  the  fact  of  relatives  not  having  eaten 
with  the  children,  as  on  account  of  their  age  it  was  not  likely  they 
would  have  been  present  at  feasts,  but  the  impression  left  by  the 
evidence  certainly  is  that  reluctance  was  felt  by  many  of  the  rela- 
tives to  eat  with  the  children ;  but  this  circumstance  cannot  be 
pressed  further  than  as  showing  that  a  doubt  existed  as  to  their 
legitimacy. 
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The  evidence  with  regard  to  the  ceremonies  in  Juggat  Mohun's 
ca.se  is  much  the  same  as  that  in  the  case  of  the  elder  boy,  and 
need  not  be  particularly  referred  to.  The  witnesses  are  for  the 
most  part  the  same,  and  the  credit  to  be  given  to  their  testimony 
on  the  one  side  and  the  other  depends  on  the  same  considerations. 

It  was  mentioned  in  the  judgment  ordering  the  remand  that 
the  birth  of  the  first  boy  was  notified  by  the  Maharajah,  in  several 
petitions,  to  the  officers  of  Government  on  the  day  following  the 
birth,  in  which  the  child  is  styled  "  Doobraj,"  the  usual  title  of  a 
Maharajah's  eldest  son.  Similar  notifications  were  made  on  the 
birth  of  (?)  other  boy.  It  also  appears  that  a  petition  of  the  Maha- 
rajah, recommending  his  sons  to  the  protection  of  the  Government, 
was  presented  two  days  before  he  died.  The  Judicial  Commis- 
sioner has  found  that  the  Maharajah  was  not  sensible  of  what  he 
was  doing  when  he  signed  it.  But  as  some  reliance  has  been  placed 
by  the  Judges  of  the  High  Court  on  this  petition,  it  is  necessary 
shortly  to  refer  to  the  evidence  relating  to  it. 

The  Qooroo  Ganessaram,  who  was  present  when  it  was  sign- 
ed, says,  *'The  Maharajah  was  in  his  senses,  but  not  fully 
so,  he  was  very  ill.  The  petition  was  read  to  him,  he  signed 
it,  and  said  it  was  good."  The  poorohit  says  that  he  was  very 
weak  for  two  or  three  days  before  his  death,  and  was  "some- 
times sensible  and  sometimes  not."  The  Native  Doctor,  Nujeeb 
Ali,  says  he  was  in  his  senses,  "for  I  asked  the  Maharajah, 
Do  you  make  the  petition  and  do  you  sign  it  V  Upon  which  he 
said  the  word  "  Yes,"  and  lowered  his  head.  It  appears  the  Maha- 
rajah's illness  was  jungle  fever,  in  the  latter  stage  of  which 
the  doctor  says  that  insensibility  comes  on.  Chota  Lall  says 
the  Maharajah  was  speechless  three  or   four  days  before  he  died. 

Unquestionably  if  it  had  been  proved  that  the  Maharajah  fully 
comprehended  the  purport  of  the  petition,  the  acknowledgment 
made  when  death  was  near  would  be  entitled  to  great  weight.  But 
their  Lordships  cannot  think  that  this  is  satisfactorily  established. 
The  evidence  at  the  best  shows  that  he  was  at  this  time  consciuos 
only  at  intervals,  and  was  approaching,  if  he  had  not  reached,  the 
state  of  insensibility  which,  it  is  admitted,  attended  the  last  stage 
of  his  illness. 
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J.C.  The  failure,  however,  to  establish  the  Maharajah's  perfect  eom- 

*^79  prehension  of  the    purport  of  this  petition  does  not  diminish  the 

BurraLall  force  due  to  his  previous  acknowledgment  of  the  children. 

NATH  Sahee  Immediately  after  the  Maharajah's  death  Pertab  Oodey  was  in- 

^^^  vested  with  the  tilluk  by  the  poorohit  and  gooroo. 

The  Court  On  reviewincr  the  affirmative  case  of  the  appellant,  one  cannot 

or  Wards  rr  ^ 

fail  to  be  struck  by  the  number  of  the  Maharajah's  officers  who  are 

said  to  have  been  engaged  in  the  conspiracy,  and  the  still  greater 
number  of  subordinate  agents  and  persons  employed  in  carrying  it 
into  eflfect;  as  an  instance  of  the  latter  class  may  be  mentioned 
the  four  women  of  Bhowro,  and  the  three  of  Munho,  who  say  that 
they  all,  and  a  midwife,  were  present  when  Ugundh  gave  birth  to 
a  son  in  Ranee  Komul's  apartments.  The  absence,  too,  of  any  pre- 
cautions to  conceal  the  occurrences  or  to  prevent  the  disclosure  of 
them,  is  certainly  remarkable.  These  improbalities  were  present  to 
the  mind  of  the  Judicial  Commissioner,  who  thought  they  might 
be  accounted  for  by  its  being  supposed  that  concealment  was  not 
possible.  But  still  some  amount  of  caution,  and  some  efforts  to 
preserve  secrecy,  might  have  been  expected  from  the  princiapl 
actors  in  such  a  plot.  The  Judicial  Commissioner  came  to  the 
conclusion  that  '*  all  those  in  the  Maharajah's  service,  whether 
great  or  small,  were  more  or  less  in  league  together,  and  aided  and 
abetted  the  conspiracy,"  and  that  Gopal  Sahee  never  calculated  on 
"  a  split."  This  is  certainly  a  very  sweeping  condemnation,  but  it 
is  difficult  to  understand  how  the  principal  actors  could  have  sup- 
posed that  secrecy  would  be  observed  by  the  large  number  of  inferior 
servants,  and  by  the  numerous  persons  of  low  degree,  outside  the 
household,  who  are  alleged  to  have  taken  part  in  the  conspiracy. 

It  was  suggested  on  behalf  of  the  respondents  that  the  object 
of  the  Maharajah  might  have  been  safely  effected,  without  resorting 
to  the  supposed  frauds,  by  adopting  a  son,  and  this  consideration 
was  one  of  the  reasons  relied  on  by  the  Judges  of  the  High  Court. 
It  was  stated  at  their  Lordships'  bar  on  the  first  argument  on 
behalf  of  the  appellant,  that  it  had  not  been  customary  in  the 
Maharajah's  family  to  adopt  sons.  No  evidence  had  been  given  on 
the  point,  but  the  Judges  seemed  to  have  satisfied  themselves 
that  there  was  nothing  to  exclude  the  general  rule  of  the  Hindoo 
law.     And  in  answer  to  the  question  on  this  subject,  sent  to  the 
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High   Court  on    the  remand,  its  report  is, — "  That  whilst,  on  the  J-  C. 

one  hand,  no  instance  of  any  adoption  ever  having  taken   place   in  ^^ 

the  Maharajah's  family  could  be  pointed  out ;  on  the  other   hand,    Burra  Lall 

,  11  til  .       r  1  Opekdro- 

it  was  not  shown  that  there  ever   had  been   any  necessity  for  the    nath  Sahee 
exercise  of  such  power  of  adoption,  or  that  there  was  any  koolacher  ^^ 

or  family  custom,  which  would    have    neutralized   this   power  and     The  Court 

OF  WARDS* 

prevented  there  being  an  adoption,  had  any   necessity  for  adoption  — - 

arisen." 

The  High  Court  has  also  reported  that  the  Secretary  of  the 
Government  of  Bengal  had  stated  that  no  trace  could  be  found  of 
a  petition  having  been  presented  in  1862  by  the  Maharajah,  pray- 
ing that  he  might  be  allowed  to  adopt  a  son  as  alleged  in  the 
appellant's  petition  of  review,  nor  of  any  reply  to  such  petition. 
It  is,  however,  unnecessary  to  discuss  these  findings,  their  Lordships 
having  come  to  a  decision  independently  of  considerations  arising 
from  the  power  of  adoption,  if  it  existed. 

Upon  the  whole  case,  therefore,  considering  the  improbabilities 
which  affect  the  affirmative  case  set  up  by  the  appellant  as 
to  the  births  of  the  children,  and  the  untrustworthy  character  of 
the  evidence  adduced  in  support  of  it,  their  Lordships  are  of 
opinion  that  that  case  has  not  been  satisfactorily  established  •  It 
has  been  strongly  urged  that  though  the  appellant's  case  may  be 
false,  it  does  not  fuUow  that  that  of  the  respondents  is  true,  and  un- 
doubtedly this  is  so.  But,  eliminating  the  appellants*  affirma- 
tive case,  and  rejecting  as  untrustworthy  the  testimony  of  those 
of  his  witnesses  who  were  concerned  in  supporting  it,  the  remain- 
ing evidence  is  insufficient  to  overthrow  the  prima  facie  case  of 
the  respondents,  which  rests  upon  the  presumptions  arising  from 
marriage,  cohabitation,  and  the  acknowledgment  of  the  children 
by  the  Maharajah,  and  upon  positive  evidence  of  their  births. 
It  is  impossible  not  to  feel  that  the  discovery  of  the  fraudulent 
entries  in  the  books  has  thrown  a  cloud  upon  the  truth  of  the 
whole  case  of  the  appellant,  which  there  is  not  enough  of  clear 
and  independent  evidence  to  dispel. 

Their  Lordships  recognize  the  great  difficulty  which  surrounds 
the  decision  of  this  appeal  They  have  not  been  unmindful  of 
the  improbability  and  the  weakness  in  important  respects  of  the 
respondent's  case ;  but  in  the  face  of  the  presumptions  referred 
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J'C*  to,  they  would  not  be  justified,  unless  upon  clear  and  conclusive 

J^  evidence,  which  they  do  not  find,  in  reversing  the  unanimous  judg- 

BurraLall    ment     of   the   High  Court,   and   declaring   that    these   children, 

nath^Sahee    whom  the  late  Maharajah   always  acknowledged  to   be   his  sons, 

are  not   his.     They   will   therefore  humbly    advise   Her   Majesty 

to  affirm  the    decree  of  the   High  Court.     The   appellant  must 

pay  the  costs  in   India  occasioned   by  the  remand,   and  the  costs 

of  this  appeal. 

Appeal  dismissed. 
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ASAD  ALI  BEG  and  Others 

versus 

ZAFFER  ALI  BEG  and  Others. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER, 
CENTRAL  PROVINCES. 
Second  appeal^Power  of  the  appellate  Court— Trust 
A  Court  cannot  be  said  to  act  strictly  within  its  power  upon  a  special 
appeal,  if  its  judgment  proceeds  upon  inferences  drawn  from  the  evidence, 
which  are  contrary  to  the  inferences  drawn  by  the  two   Courts  below,  as  it  so 
far  involves  a  review  of  their  decision  upon  matters  of  fact. 

Where  on  the  death  of  a  malgoozar  his  widow  was  admitted  to  a  settle- 
ment of  the  villages  held  by  her  husband  to  the  exclusion  of  his  other  heirs, 
and  she  continued  in  possession  for  19  years,  that  is,  up  to  the  time  when  a 
regular  settlement  took  place  with  her  upon  the  ground  of  her  long  possession, 
and  upon  the  death  of  the  widow  the  other  heirs  claimed  the  property  alleging 
that  the  widow  after  her  husband's  death  held  the  property  in  trust  for  the 
other  heirs  of  her  husband :  their  Lordships  held  that  there  was  no  evidence 
of  anything  like  an  admitted  or  implied  trust,  and  that  the  widow  could  not  be 
fixed  with  a  trust  for  the  whole  family  except  upon  satisfactory  evidence  that 
she  consented  to  the  acceptance  of  that  trust  and  to  take  the  estate  upon  it. 

If,  however,  it  had  been  clearly  made  out  that  she  held  under  a  trust,  an 
enlargement,  whatever  it  may  have  been,  of  her  proprietary  interest  in  the 
villages  upon  that  regular  settlement,  would  not  have  made  her  less  a  trustee, 
and  she  would  have  taken  whatever  additional  interest  she  thus  acquired  sub- 
ject to  the  original  trust. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
Court  of  the  Judicial  Commissioner  of  Central  Provinces.  The  facts 
of  the  case  appear  sufficiently  from  the  judgment  of  their  Lordships 
which  was  delivered  by 
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Sir  James  Colvile  :— This  is  an  appeal  from  an  order  or 
decree  of  the  Judicial  Commissioner  of  the  Central  Provinces  of 
India,  dated  the  18th  July  1876,  which  reversed  the  decrees  of  two 
Lower  Courts.  The  facts  are  few  and  simple.  It  appears  that  in 
the  year  1844  one  Shere  Ali  Beg  was  killed  by  a  tiger.  He  was 
the  malgoozar  of  a  considerable  number  of  villages,  of  which  those 
in  dispute  may  be  taken  to  be  the  residue.  Upon  his  death  the 
question  who  was  entitled  to  succeed  him  as  malgoozar  of  those 
villages  arose ;  and  after  proceedings,  to  which  it  will  be  necessary 
again  to  refer,  it  was  held  that  Hassan  Beebee,  his  widow,  was  the 
sole  person  entitled  to  do  so.  A  kubooliat  was  executed  by  her, 
she  was  put  into  possession  and  enjoyment  of  the  malgoozaree 
right,  whatever  that  at  that  period  and  in  those  provinces  may  have 
imported,  and  the  decision  of  the  Deputy  Commissioner  to  the 
above  effect  was  affirmed  by  Colonel  Sleeman,  then  the  Chief 
Commissioner.  At  the  time  of  Shere  Ali's  death,  the  state  of  his 
family  was  such  that  if  his  estate  had  been  administered  accord- 
ing to  the  strict  terms  of  Mahomedan  law,  his  widow,  being 
childless,  would  have  been  entitled  to  one-fourth,  and  the  other 
three-fourths  would  have  been  equally  divided  between  four  half- 
brothers,  Hyder  Ali  Beg,  ZaflFer  Ali  Beg,  Ashruff  Ali  Beg,  and 
Mahomed  Ali  Beg,  all  of  whom,  upon  the  evidence,  maybe  taken  to 
have  survived  him.  The  widow  continued  in  the  enjoyment  of 
the  rights  given  to  her  in  the  villages  by  the  settlement  of 
November  1844  up  to  the  time  of  the  regular  settlement,  which 
took  place  in  1863.  On  that  occasion  no  other  person  made  claim 
to  the  settlement  of  the  property.  The  Settlement  Officer,  in  his 
order  of  the  4th  September  1863,  says,  "  Hassan  Beebee  has  now 
held  for  19  years,  and  none  has  brought  any  claim  in  the  interval 
against  her,  so  that  her  present  claim  to  the  village  rests  on  her 
possession  for  so  long.  She  has  no  right  as  heir  of  Shere  Ali  Beg, 
for  under  Mahomedan  law  the  estate  ought  to  have  gone  to  the 
cousins,  etc.,  and  the  widow  without  sons  has  no  right  at  alL  But 
no  relation  has  now  put  in  a  claim,  and  although  it  is  discreditable 
to  her  that  she  should  refuse  to  do  an]f thing  for  these  adopted 
sons,  yet  by  law  they  had  no  claim  on  her."  And  the  order 
concludes  with  the  words ,  "  I  bestow  the  proprietary  rights  on 
Hassan  Beebee.     She    holds  27    other    villages   in    Fergunnab 
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Seoni."  His  statement  of  the  ilahomedan  law  of  succession  is 
incorrect;  but  he  obviously  made  the  settlement  upon  the  ground 
of  her  possessory  title  of  19  years,  treating  her  possession 
during  that  time  as  adverse  to  the  heirs  of  Shore  Ali,  whoever 
they  might  be.  Hassan  Beebee  on  the  22nd  November  1869, 
made  a  deed  of  gift  in  favor  of  the  appellants  on  this  Record 
of  the  ten  villages  claimed  in  this  suit,  having  about  the  same  time 
sold  another  village  to  certain  parties  who  are  not  before  the 
Court,  and  made  a  wuqf  or  religious  endowment  of  another.  She 
died  on  the  8th  December  1870.  On  the  26  th  August  1874  the 
present  suit  was  commenced,  the  plaintiffs  being  Zaffer  Ali  Beg, 
the  surviving  half-brother  of  Shore  Ali  Beg,  the  representatives 
of  two  of  his  deceased  half-brothers,  and  a  stranger  who  had  pur- 
chased an  interest  in  the  suit.  There  seems  however  to  be  no  re- 
presentative on  the  Record  of  the  fourth  half-brother  Mahomed  Ali, 
The  title  of  the  plaintiff'  is  thus  stated  in  the  plaint:  '* Whereas  the 
plaintiff,  as  half-brother,  and  Shujait  Beg  and  another,  as  nephews 
ofShere  Ali  Beg,  are  heirs  entitled  to  the  property  left  by 
the  deceased"  (meaning  Shore  Ali).  They  are,  therefore,  suing 
upon  a  title  which,  if  a  good  one,  accrued  to  them  originally, 
or  to  those  whom  they  represent,  upon  the  death  of  Shore 
Ali  Beg. 

It  is  unnecessary  to  go  through  the  voluminous  proceedings 
which  have  been  had  in  the  cause  before  the  different  Commis- 
sioners and  the  Deputy  Commissioners  in  detail.  The  sole  issue 
with  which  their  Lordships  deem  it  necessary  to  deal  is,  whether 
the  suit  was  barred  by  the  Statute  of  Limitations;  and  as  inci- 
dental to  that  question,  whether  the  long  possession  of  Hassan 
Beebee,  the  widow,  was  or  was  not  adverse  to  the  present 
claimants.  The  two  Lower  Courts  have  both  found  that  it  was 
adverse,  a  finding  suflScient  to  dispose  of  the  suit ;  but  they  have 
also  tried  other  issues  with  which  their  Lordships  do  not  propose 
to  deal,  as  to  the  validity  under  Mahomedan  law  of  the  title  of 
the  defendants  under  the  deed  of  gift.  Their  Lordships  must 
express  their  regret  that  it  was  thought  right  by  the  Commis- 
sioner to  remand  the  case  on  one  occasion  for  the  trial  of  those 
issues,  which,  if  he  was  right  in  his  view  of  the  nature  of  the 
possession  by  the  widow,  were  immaterial. 
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The  case  was  finally  taken  by  way  of  special   appeal  to   the  J.  C. 

Judicial   Commissioner,  who  by  the  order    under  appeal,  reversed  ^^79 

the  decisions  of  the  Lower  Courts,  and  made  a  decree  in   favor   of     Asad  Ali 
the   plaintiff.     The  grounds  upon  which  he  proceeded  are   stated        others 
in   his  judgment   at  pages  81    and  82  of  the  Record,    and  are  to    Gaffer  Ali 
the  following  effect.     After  stating   that  immediately  after  the        Beg  and 

death  of  Shore  Ali  there  was  a  discussion  as   to  the  succession,  he  

goes  on  to  lay  down  the  following  propositions :     '^  That  the  half- 
brothers,  cousins,  and  nephews  having  been   dependent   on   Shore 
Ali  Beg*s  bounty,   the   drift  of  their  opinion  was  towards  the  pro- 
priety of  waiving  their  rights  of  inheritance  in  favor  of  Shere  Ali's 
widow.     That  while   general  agreement  on    this   head  obtained 
only   after   some   dissent   was  overcome,    such  general  agreement 
went  no  further  than  a  temporary  waiver  in   favor   of  the   widow 
personally.     That   Shere  Ali  Beg's  widow,  Hassan  Beebee,  under- 
stood this,  and  had  no  further  pretensions  either   at   the   time   or 
during  the  next  15  years,  /,  e.  until  1869;  that  even  as  a  tempo- 
rary waiver  in  favor  of  the  widow  personally  it  was  scarcely    abso- 
lute, being   in   a   degree   conditional   on   the   widow    supporting 
the   heirs.     That   there   was   no   such   renunciation   of   right   of 
heirship  as  gave  the  widow  Hassan  Beebee    the    right  to  treat 
the  property,  while  those  of  Shere  All's  heirs,  by  whose  consent 
she  held,  lived,  as  absolutely  as  her  own.     That  therefore  Hassan 
Beebee's  possession  of  the  villages  claimed,  so  far  as  they  were 
the  heritage  of  heirs  of  Shere  Ali  Beg    other  than  herself,  cannot 
be  regarded  otherwise  than  as  permissive  under  those  other  heirs  ; 
and  that  a  finding  of  adverse  possession  on  the  part  of  Hassan 
Beebee  as  against  the   plaintiff  is   specially  unjustifiable,  seeing 
that  Zaffer  Ali  Beg,  plaintiff  No.  1,  was  a  minor  in   1844;  that 
Hyder  Ali  Beg,  father  of  plaintiff  No.  3,  was  in  1844  clear  for 
the  inheritance  following  the  usual  course,  and  gave  in  his  adhe- 
sion to  the  arrangement  ultimately  agreed  to   only  after  pressure  ; 
and  that  Ashrof  Ali  Beg,  the  father  of  plaintiff  No,  2,  distinctly 
reserved  his  right  of  heirship  as  enforceable  after  Hassan  Beebee's 
death." 

It  is  not  very  easy  to  put  into  definite  terms  what  the 
Judicial  Commissioner  considered  the  legal  effect  of  the  supposed 
arrangement  of  1844  upon  which  he  proceeds.     He  may  mean  that 
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the  arrangement  was  either  that  the  heirs  according  to  Mahomedan 
law  then  waived  their  rights  only  to  the  extent  of  giving  the 
widow  a  life  estate,  reserving  their  power  to  assert  those  rights 
immediately  after  her  death,  or  that  they  agreed  to  substitute 
her  as  malgoozar  upon  certain  trusts  for  the  whole  family,  and 
with  an  obligation  to  maintain  either  the  residuary  heirs  only,  or 
them  and  others. 

Two  distinct  points  are  raised  by  this  appeal  as  to  the  pro- 
priety of  the  course  of  proceeding  and  of  the  decree  passed  by  the 
Judicial  Commissioner.  It  is  said  that  he  had  no  jurisdiction  to 
make,  on  special  appeal,  a  decree  which  involves,  more  or  less,  the 
finding  of  matters  of  fact ;  and  it  is  also  said  that  the  decree,  if 
he  had  power  to  make  it,  was  erroneous.  Their  Lordships  cer- 
tainly feel  that  it  would  be  difficult  to  affirm  that  what  he  did 
came  strictly  within  his  powers  upon  a  special  appeal,  because  his 
judgment  proceeds  upon  inferences  drawn  from  the  evidence 
which  are  contrary  to  the  inferences  that  bad  been  drawn  by  the 
two  Courts  below,  and  so  far  involves  a  review  of  their  decision 
upon  matters  of  fact.  They  do  not  however  propose  to  rest  their 
decision  upon  this  point  of  form,  because  they  have  come  to  the 
conclusion  that  the  judgment  is  erroneous,  and  proceeds  upon 
grounds  that  are  not  supported  by  the  evidence  in  the  cause. 

The  widow  could  not  be  fixed  with  a  trust  except  upon  satisfac- 
tory evidence  that  she  consented  to  the  acceptance  of  that  trust, 
and  to  take  the  estate  upon  it.  But  what  is  the  real  effect  of  the 
proceedings  upon  which  the  Judicial  Commissioner  relies  ?  It 
appears  that  upon  the  death  of  Shore  Ali  there  were  not  only  the 
half-brothers  who  would  be  co-heirs  with  the  widow  according  td 
the  strict  Mahomedan  law,  but  that  he  and  his  wife  had  daring  his 
lifetime  adopted  two  sons,  so  far  as  a  Mahomedan  is  capable  oi 
adopting  a  sou ;  that  they  took  a  relative  of  each,  whom  they 
brought  up  in  their  house,  and  called  their  adopted  sons.  It  also 
appears  that  besides  his  half-brothers.  Shore  Ali  had  sundry 
cousins,  one  of  whom.  Shah  Ali,  had  been  allowed  to  take  a  con- 
siderable part  in  the  management  of  the  villages.  When,  upon 
Shore  Ali's  death,  the  question  arose  who  was  to  be  the  new  mal- 
goozar, there  seems  to  have  been  a  general  examination  before 
the  Deputy  Commissioner  of  the  people  constituting  what  may  be 


IKDIAN  APPEALS. 


267 


tailed  this  clan.     The  adopted  son,  who  was  of  age,  was  examined ; 
the  brothers  *.vere  all  examined ;  two   of   the    cousins,    Shah    Ali 
and  his  brother,  were  examined,  and  the  widow  "herself  was  exa- 
mined.    She  seems  to  have  distinctly  claimed  the  right  to  engage 
for  the  villages  on   her  own  account,  and  in  her  own  name.     She 
makes  no  suggestion  of  a  trust.     The  brothers  seem  all  to  have 
finally  given  up  their  claims,  and  agreed  that  the  new  engagement 
should  be  made  with   her,   but    some  of    them  express  a  desire 
that  she  should  allow  them  maintenance.     They  treat  themselves, 
not  as  co-heirs  having  a  distinct  right  as  such,  but  as  more  or 
less  dependents   of   Shore  Ali    who   would   have  a  claim  to  be 
maintained  by  her.     No  doubt  Hyder  Ali,     one    of  the  brothers 
(and    upon    him    the    Judicial    Commissioner      mainly    relies), 
on  his  first  examination  proposed  that  there  should  be   a  division 
of  the  villages;  but  he  did  not  even   then  put  forward    the  right 
of  the  co-heirs,  according  to  the  Mahomedan  law,    to  have  their 
shares  in  villages  allotted  to  them.     On  the  contrary,  the  division 
which  he  suggested  as  proper  to  be  made  was  that  the  village 
of  Somalwara  should  be  settled  with  Asad  Beg,  one  of  the  adopted 
sons ;  that  another  village  should  be  settled  with  the  other  adopted 
son;  that  other  villages  should  be   apportioned  among    various 
parties,  including  himself  and  his  co-heirs,  but  also  including  a 
nephew,  Zadar  Saheb,  who  did  not  possess   the  character  of  an 
heir  J  and  that  Shah  Ali  Beg,  the  cousin,  should  be  malik,  *'as  the 
most  prudent  man  of  us  all."     He  added,  *'Shah  Ali  Beg  as  well  as 
we  all  should   be  guided  by  or  be  dependent  on  the  late  Shere 
Ali  Beg's  widow."     And  he   ended  that  examination  by  saying, 
**His  widow  is  the  malik  ;  she  can  act  as  she  likes."  He  afterwards 
retired  from  that  contention,  and  consented  that  the  settlement 
should  be  made  with  the  widow.     The  person  who  really  contested 
the  right  of  the  widow  to  take  the  settlement  in  her  own  name, 
and  with  the  full  powers  of  malgoozar,  was  Shah  Ali  Beg,  who  had 
no  right   of  inheritance,  in  the  strict  sense  of    the   term,  in  the 
estate.     The  result  of  the  whole  proceeding  was  that  two  roobo- 
carries  were  passed  by  the  then  Settlement  Officer,  Captain  Spence. 
In  the  first  of  them,    after    stating   all  the  different  contentions 
and   suggestions   that  had   been   put   forward    by  the   different 
members  of  the  clan,  he  says  :  "  Separate  proceedings  have   beea 
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instituted  in  regard  to  these  claims,  and   final  orders  have  issued 
thereon,   after  a  full   enquiry   and   attestation  of  the    disputed 
property  ;  and  as  nobody,    save  Hassan  Beebee,   the   widow  ^and 
principal  heiress  of  Shere  Ali    Beg,   deceased,    would  appear   to 
possess  the  least  title  to  inherit  the  property  left  by   him,  I  am   of 
opinion  that  the  settlement  should  in  fairness  be  made  with    her. 
It  is  hereby  ordered,  therefore,  that  the  name  of  Shere  Ali  Beg  be 
struck  off  the  pottah  (lease)  and  that  of  Hassan  Beebee  be  substi- 
tuted for  the  same  ;  that  the  usual  ikrarnama  or  agreement  be  tak- 
en, and  the  dakhil  khaiij  perwanna,  or  order,  issue  to  the  Tehseel- 
dar  of  Seone/'     She  then  executed  a  kubooliat  and  she  was  put  in 
possession.     In  the  other  roobocarry  to  which  he  refersy  and  which 
seems  to  have  been  made  on  the   petition  of  Shah  Ali  Beg,  he  ex- 
pressly said :  ''Under  the  circumstances  it  is  ordered  that  the  claims 
put  forward  by  all  the  claimants  be  thrown  out,  and  that  the  settle- 
ment of  the  villages  held  in  malgoozari  by  the  late  Shere  Ali  Beg 
be  made  with  his  widow  Hassan  Beebee/*     These  two  roobocarries 
were   sent    to  the  Chief  Commissioner  and  were  sanctioned  and 
approved  of  by  him  on  the  24th  January  1845.     It  seems  to  their 
Lordships  impossible  to  hold,  whether  the  decision  of  the  Commis- 
sioner  was  or   was  not  just  or  right  or  according  to  law,  that  the 
effect  of  these  proceedings  was  not  to  put  the  widow,' rejecting  all 
the  other  claims,    into   possession  of  all  the  rights  in  the  villages 
which  had  been  possessed  by  her   deceased    husband.     All  that 
subsequently  takes  place  supports   that  view  of  the  case.     There 
is  not  the  slightest  evidence  that  she  ever  did    maintain  her   hus- 
band's relations,  or  that  they  ever  claimed  as  of  right  to   be   main- 
tained  by   her.     If    she    had   subjected  herself  to  the    supposed 
obligation,  she  would  have  been  bound  to  maintain,  among  others, 
the  adopted  sons.     But  there  is  direct  evidence  that  on  one    occa- 
sion, notwithstanding  the  strong  remonstrance   of  the  Government 
officer,  she  took  upon  herself  to  turn  them  out  of  the   house,    and 
that   she   then   claimed    (and  apparently  successfully  claimed)  the 
right   to  deal   with   the   property  as   she  chose.     Then  came  the 
regular  settlement  of  18G3,  in  which,  as  has  been   already  shown, 
the   Settlement  Officer  held   her   entitled  to  a  declaration  of  her 
proprietary  rights  upon  the  simple  ground  that  for  19  years  she  had 
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had  possession  of  the  estate.     Their  Lordships  so  far  agree  with  J.C. 

the  Judicial    Commissioner   that   if  it   had   been    clearly   made  J^ 

out  by  the  previous  proceedings  that  she  held  under  a  trust   either      -^d  Ali 
for  the  present  plaintiffs  or  for   others,   an  enlargement,   whatever        Others 
it   may    have   been,  of  her   proprietary   interest   in   the   villages    zaffer  Ali 
upon   that  regular  settlement    would   not  have   made    her  less 
a   trustee,   and   that   she  would   have  taken  whatever  additional 
interest      she     thus    acquired    subject    to    the    original    trust. 
But  they  find  nothing  like  an  admitted  or   implied  trust,  and  if 
anything  like  a  trust  could  have  been  inferred  from  these  proceed- 
ings it  would  have  been  one  for  a  class  including  the  adopted  sons 
as  well  as  for  those  persons  who  are  now  suing  upon   their  original 
right  as  heirs  under  thejMahomedan  law.     Of  an  agreement  where- 
by she  was  to  take  only  a  life  interest  in  the  villages,  their  Lord- 
ships can  find  no  evidence. 

It  seems  therefore  to  their  Lordships  that  they  must  humbly 
advise  Her  Majesty  to  allow  this  appeal,  to  reverse  the  decision 
of  the  Judicial  Commissioner,  and  in  lieu  thereof  to  order  that  the 
decisions  of  the  Lower  Courts  be  affirmed,  and  the  special  appeal 
to  the  Judicial  Commissioner  against  them  be  dismissed  with  costs. 
The  appellants  here  must  also  have  their  costs  of  this  appeal. 

Appeal  dismissed. 


MAHARAJAH  RADHA  PEOSHAD  SINGH 
versus 
BABOO  UMBICA  PERSHAD  SINGH  and  Another. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  IN  BENGAL. 

Alluvial  land^Adverse  Possession— Limitation. 

The  right  of  the  original  proprietor  to  reclaim  land  which  had  been  diluvi- 

ated  and  has  re-appeared,  is  subject  to  the  claim  of  another  landed  proprietor 

who,  after  the  first  re-appearance  of  that  land,  has  obtained  adverse  possession 

of  it  and  has  retained  such  possession  for  more  than  the  period  of  limitation, 

namely,  twelve  years. 

Lopez  V.  Mudden  Mohun  Thakoor  tdistinguished. 
This   appeal  and   the  following  two  appeals  were  against   the 
judgments  and  decrees   of  the  High  Court  of  Judicature  at    Fort 

*  Present  :— Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  and   Sir 
Robert  P.  Collier. 

tl3  M,  L  A.  467;  14  W.  R.  P.  C  11;  6  B.  L.  R,  621. 
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William   ia   Bengal.     The   facts  of  the  cases  are  to  be   found   in 
the  judgment  of  their  Lordships  which  was  delivered  by 

Sir  Robert  Collier  :— This  is  one  of  nine  suits  brought  by 
Maharajah  Radha  Proshad  Singh  against  diflferent  defendants, 
for  the  purpose  of  recovering  certain  land  of  an  alluvial  nature. 
Inasmuch  as  two  of  these  suits  have  already  been  before  this 
Board,  and  this  Board  in  its  judgmentt  has  gone  somewhat 
fully  into  the  general  nature  of  the  case  which  is  common  to 
all  the  suits,  and  has  adjudicated  thereon,  it  is  not  necessary  to 
give  judgment  in  the  present  case  at  any  length.  It  seems 
enough  to  say  that  the  evidence  was  common  to  all  the  suits, 
and  according  to  that  evidence  it  appears  that  the  River 
Ganges  now  runs  in  what  may  be  called  its  ancient  channel, 
which  at  the  date  of  the  perpetual  settlement  formed  the  southern 
boundary  of  Mouzah  Nowrunga,  belonging  to  the  plaintiflF ;  that  at 
a  subsequent  period  it  deviated  from  its  course,  and  has  run 
in  diiferent  channels  further  and  further  to  the  south  until  it 
reached  a  southern-most  channel  about  six  miles  from  its  present 
channel ;  and  that  the  consequence  of  these  deviations  of  the  Ganges 
has  been  that  a  large  quantity  of  land  has  been  diluviated,  and 
has  from  time  to  time  re-appeared.  The  case  of  the  Maharajah  has, 
in  substance,  been  this,  that  he  was  entitled  to  the  land  which 
he  claimed  in  the  different  suits  by  accretion  and  by  adverse 
possession.  The  case  of  the  defendants  has  been  in  substance 
that  they  were  entitled  to  the  lands  as  re-formations  upon  sites 
originally  belonging  to  them,  and  which  they  were  able  to  iden- 
tify. The  Subordinate  Judge  in  India  determined  the  suits,  or 
most  of  them,  in  favor  of  the  Maharajah,  upon  the  ground  that  he 
had  made  out  his  title  to  the  land  claimed  as  far  south  as  the 
channel  of  the  River  Ganges  in  the  year  184«4j.  That  was  very  far 
south,  although  short  of  the  southern-most  limit  of  the  land  in 
dispute.  The  High  Court  reversed  these  decisions  of  the  Subor- 
diante  Judge,  and  dismissed  all  the  plantiff's  suits,  on  the  ground 
that  the  defendants  were  entitled  to  the  lands  in  dispute,  because 
they  were  re-formations  upon  original  sites  belonging  to  them 
under  the  authority  of  the  well-known  case  of  Lopez  v.  Mudden 
Mohun  Thahoor.*    Two  of  these  cases  came  before  their  Lordships 

tLL^R,  3  Cal.  796 ;  l.CL.R,  269.    *13  M.I,A.  467;  6  BXR.  621;  U  W.R.,P.C..  II. 
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upon   appeal,*   and    their  Lordships,    although   maintaining  the         J-  C. 
law  as  laid  down  in  the  case  of  Lopez  v.  Mudden  Mohun  Thahoor,\         ^^ 
which  is  undoubtedly  correct,  held  that   the  right   of  the   original     Maharajah 
proprietor  to  reclaim  land  which   has    been  diluviated,   and    has    shad   Singh 
re-appeared,  is  subject  to  the  claim  of  another  landed   proprietor,    BabooUmbi- 
who,  after  the  first  re-appearance  of  that  land,  has  obtained  adverse    ^^siNCH^and^ 
possession  of  it,  and  has  retained  such    possession    for  more   than      Another, 
the  period  prescribed  by  limitation,   namely,  12   years.     Applying 
that  principle,  their  Lordships  came  to    the   conclusion  that  the 
Maharajah    had  in   fact  held   adverse   possession  for  the   requisite 
period  of  so  much  of  the  land  in  dispute  as  lay  north  of  the  north  - 
ern  bank  of  the  Ganges  as  it  ran  in   the  year    1839.     They  found 
that  by  a  thakbust  map  and  proceedings  at   that   time,    the   then 
channel   of  the   Ganges   was   laid   down,   and  that  all  above  the 
northern  bank  of  that   channel   was   in   fact   measured   into    the 
Mouzah  Nowrunga  of  the  Maharajah  by  the   Government  officers, 
and  that  from  that  time  he  held  possession   adverse  to  the  defen- 
dants.    The  river,  after  1889,  went  further  south  until  it   reached 
the  channel  of  1844,  which  was  the   limit  assigned   by  the   Sub- 
ordinate  Judge  to   the   land   which   the  plaintiflf  was  entitled  to 
recover;  and  it  subsequently  went  still  further  south   to  its    most 
southern  point.     In  the  year  1857,  by  a  sudden  rebound,  it  again 
took  a  channel  very  much  to  the   north  above  the  greater  pai't  of 
the  lands  in  dispute  in  the  actions,  and  finally,  three  or  four  years 
afterwards,  returned   to   its  original   channel.     Their   Lordships, 
after  considering  the  whole   evidence  which,    as  before   observed, 
was   taken   in   all   the  cases,   came   to  the   conclusion   that   the 
Maharajah  had  had  adverse  possession  of  all   that  was   above  the 
northern  bank  of  the  river  in    1839,  from  that  time  to  1857,  and 
had   therefore  established  a  title  to   that  portion   of  the   land  in 
dispute,  but  to  no  more.     It  was  upon  that  principle  that  the  two 
appeals  were  then  decided. 

In  the  present  case  the  suit  is  brought  to  recover  a  piece  of  land 
called  Husso  Sonki,  which,  it  would  appear,  is  situated  partly  above 
and  partly  below  this  line  of  1839.  The  appellant,  although  he 
brought  his  suit  for  the  whole,  now  claims  only  so  much  of  it  as  was 
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J-  C.  above  the  northern  bank  of  the  river  in  1839,  and  admits   that  he 

"^79  cannot  extend  his  claim  to  any  part  that    is  below  that  line.    Mr. 

Maharajah    Oraham,  for  the  defendant,  has  endeavoured  to  distinguish  this  case 
Radha  Pro-  .  _         ..„        ^-i.  ,         ,  ,., 

SHAD  Singh    on  various  grounds,  principally  of  fact,  from  the  other  cases  which 

Baboo  Umbi-    ^^^®   dealt   with    by   their   Lordships ;  but   in   their   Lordships' 
CA  Pershad    opinion  he  has  failed  to   do  so.     It  appears  to    them,   therefore, 

oINOH  snci 

Another.       that  the  principle  laid  down  in  the  former  case  is  applicable  to  the 
"*"  present,  and  that  the   Maharajah  is    entitled  to   recover  so   much 

of  the  land  now  claimed  and  in  dispute  as  lies  above    the  northern 
bank  of  the  channel  of  1839. 

In  the  judgment  which  their  Lordships  gave  upon  the  last 
occasion  they  assumed  a  certain  map  of  the  Ameen,  which  was 
numbered  7.  2,  and  was  made  in  the  year  1872  in  a  great  measure 
from  the  thakbust  proceedings  of  1839  which  have  been  referred 
to,  to  be  correct.  But  their  attention  has  now  been  called — it  was 
not  called  befere — to  a  statement  of  the  Ameen  in  which  he  admits 
a  certain  incorrectness  in  his  measurements,  especially  with  reference 
to  the  situation  of  the  river  in  1839.  Their  Lordships,  therefore, 
have  thought  it  better  and  safer  in  this  case  to  take  the  thakbust 
map  of  1839.  That  being  so,  their  Lordships  have  come  to  the 
conclusion  that  the  decree  of  the  High  Court  should  be  reversed, 
and  that  it  should  be  declared  that  the  plain tiflf  is  entitled  to  recover, 
and  ordered  that  he  do  recover  so  much,  if  any,  of  the  land  claimed 
by  him  in  this  suit  as  was  demarcated  by  the  thakbust  map  and 
proceedings  of  1839,  as  then  lying  to  the  north  of  the  northern 
bank  of  the  River  Ganges ;  the  amount,  if  any,  of  such  land  to  be 
ascertained  by  proceedings  in  execution,  together  with  the  mesne 
profits  of  such  land  (if  any).  The  costs  of  the  cause  in  India  to 
follow  the  event  according  to  the  rules  of  the  Courts  in  India. 
Each  party  must  bear  his  costs  of  this  appeal. 

Their  Lordships   will  humbly  advise  Her  Majesty  to  the  above 
effect. 

Appeal  allowed. 


Maharajah  Radha  Proshad  Singh  v.  Shaik  HimmxU  AH  and  others. 

This  case  is  No.  53  of  1874,  and  relates  to  another  mouzah 
called  Eazee  Chuck,  which  is  also  situated  on  both  sides  of  the 
line  which  has  been  referred  to,  although  apparently  the  greater 
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part  of  it  would  lie  on  the  north  of  that  line.  Their  Lordships 
are  of  opinion  that  a  judgment  similar  to  that  just  given  with 
respect  to  Husso  Sonki  should  be  given  in  this  case,  and  will 
humbly  advise  Her  Majesty  accordingly. 

Appeal  allowed. 
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Maharajah  Radha  Proshad  Singh  v.  Meer  Muddud  Ali  and   others. 

This  case  is  No.  61  of  1874.  It  relates  to  a  portion  of  land 
called  Rasoolpore,  which  manifestly  lies  at  a  considerable  distance 
to  the  north  of  the  line  which  has  been  laid  down.  With  respect  to 
this  it  appears  to  their  Lordships  there  can  be  no  question- 
They  will  therefore  in  tliis  case  humbly  advise  Her  Majesty  that  the 
decision  of  the  High  Court  be  reversed,  and  that  of  the  Subordinate 
Judge  be  affirmed,  and  that  the  plaintiff  have  the  costs  of  this 
appeal  and  all  the  costs  in  India.  The  costs  in  India  include  of 
cour£e  the  costs  incurred  in  the  High  Court, 

Appeal  allowed. 


HURRO  SOONDARI  DEBIA 

versus 

KESUB  CHUNDER  ACHARJYA. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  INJBENGAL. 
Partition. — Divergence  between  area  and  rental  between  divided  properties. — Proof  of  title. 
Their  Lordships  held  that  the  plaintift  was  not  entitled  to  recover  the  land 
in  dispute  according  to  the  ar«a  entered  in  the  goshwara  but  if  entitled  at  all  to 
recover,  it  ought  to  be  in  proportion  to  the  rents  specified  therein, 

Heldf  further,  on  the  analogy  of  the  rule  in  England— that  if  a  man  claims 
property  under  a  title  derived  from  a  sale  in  execution  of  a  judgment  to 
which  he  is  a  party,  it  is  not  sufficient  to  prove  the  writ  of  execution,  but 
he  must  prove  the  judgment  in  order  that  the  Court  may  see  that  the 
writ  of  execution  was  warranted  by  the  judgment— that  the  plaintiff  derived 
no  title  from  the  Butwara,  there  being  no  proof  of  the  order  of  partition  drawn 
out  by  the  Collector  in  pursuance  of  Sec.  13  of  Regulation  XIX  of  1814. 

*  Present  :— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  F.  Collier. 
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This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  are  to  be  found  in  the  judgment  of  their  Lordships 
which  was  dehvered  by 

Sir  Barnes  Peacock  : — This  is  a  suit  brought  by  Harro 
Soondari  Debia,  the  widow  of  the  late  Anund  Chunder  Acharjya, 
against  Ishan  Chunder  Acharjya  and  Kesub  Chunder  Acharjya, 
the  sons  of  the  late  Ram  Chunder,  by  which  she  seeks  to  recover 
certain  portions  of  three  villages  called  respectively  Byara,  Kismut 
Eandania,  and  Bbatipara. 

Anund  Chunder  and  Ram  Chunder  were  brothers,  and  were 
entitled  jointly  to  an  estate  consisting  of  a  portion  of  Pergunnah 
Alapsing.  Proceedings  were  taken  under  Regulation  XIX  of  1814 
of  the  Bengal  Code  for  a  partition  of  the  estate.  For  this  pur- 
pose it  was  divided  into  three  dehaa,  or  circles,  called  Koomria, 
Kandania»  and  Dhanikhola.  An  Ameen  was  deputed  to  make 
the  partition,  and  according  to  the  goshwara  or  abstract  statement 
prepared  by  him  which  is  set  out  in  the  Supplementaly  Record,  each 
party  was  to  receive  certain  villages  in  each  of  the  three  circles  ; 
but  in  order  to  make  equality  of  partition  the  three  villages  which 
were  the  subject  of  the  suit,  viar,  Byara,  Kismut  Kandania,  and 
Bhatipara,  were  proposed  to  be  divided  in  unequal  portions  bet- 
ween the  two  parties. 

Village  Byara  was  in  circle  Koomria,  Kismut  Kandania  in 
circle  Kandania,  and  village  Bhatipara  in  circle  Dhanikhola. 

The  goshwara,  so  far  as  it  related  to  the  villages  in  question, 
was  divided  into  several  columns;  the  first  contained  the  name 
of  the  village,  the  second  the  extent  of  the  share  to  be  allotted, 
the  tenth  the  assessed  jumma  of  the  share  allotted,  and  the  in- 
termediate columns  the  description  of  the  lands  included  in  the 
share  allotted,  such  as  unculturable  waste  land,  culturable  waste 
land,  assessed  land  in  cultivation,  etc. 

It  appears  that  the  three  circles  were  intended  to  be  divided 
in  such  a  manner  that  each  party  was  to  receive  villages  and 
portions  of  villages,  of  which  the  assessed  jumma  of  those 
included  in  circle  Koomria  was  stated  to  be  Rs.  10,735  odd, 
of  those  included  in  circle  Kandania  Rs.  S,118   odd,    and   of  those 
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included  in  circle  Dhanikhola  Rs.  8,059   odd.     (See   Supplemental 
Record,  pages  4  and  5,  and  38  and  39.) 

Those  amounts  were  inclusive  of  the  amounts  which  in  the  gosh- 
wara  were  stated  to  be  the  assessed  jummas  of  the  portions  of  the 
three  villages  intended  to  be  allotted  to  the  respective  parties.  For 
instance,  the  sum  of  Rs.  805  odd,  stated  to  be  the  assessed  jumma 
of  the  share  of  village  Ryara  proposed  to  be  allotted  to  tho  plaintiflF, 
was  included  in  the  Rs.  10,785,  the  assessed  jumma  of  the  Tvhole  of 
her  share  of  circle  Koomria,  in  ^ich  the  village  was  situate,  whilst 
the  sum  of  Rs.  871  odd,  stated  to  be  the  assessed  jumma  of  the 
defendant's  share  of  the  same  village,  was  included  in  the  sum  of 
Rs.  10,785,  the  assessed  jumma  of  his  share  of  that  circle. 

It  should  be  remarked  that  although  the  portion  of  the  village 
proposed  by  the  Ameen  to  be  allotted  to  the  plaintiff  was  greater 
than  that  proposed  to  be  allotted  to  the  defendant,  the  former  being 
2,  14,  2,  2,  and  the  latter  2,  12,  0,  1,  the  assessed  jumma  of  the 
proposed  share  of  the  defendant  was  greater  than  that  of  the  plain- 
tiff. This  is  accounted  for  by  the  fact  that  the  share  of  the  plaintiff 
contained  more  unculturable  waste  land  than  the  share  of  the 
defendant,  whilst  the  quantity  of  assessed  land  in  cultivation 
in  the  plaintiff's  share  bore  the  proportion  to  the  assessed  land  in 
cultivation  in  the  defendant's  share  of  79  to  100. 

In  England  if  a  man  claims  property  under  a  title  derived 
through  a  sale  in  execution  of  a  Judgment  to  which  he  is  a  party, 
it  is  not  sufficient  to  prove  the  writ  of  execution,  but  he  must  prove 
the  judgment  in  order  that  the  Court  may  see  that  the  writ  of 
execution  was  warranted  by  the  judgment.  So  here  the  plaintiff 
ought  to  have  proved  the  order  of  partition  drawn  out  by  the 
Collector  in  pursuance  of  s,  13  of  the  Regulation.  But  no  such 
order  was  produced  or  put  in  evidence,  and  there  is  nothing  except 
the  istahar  of  the  Deputy  Collector  to  show  that  the  partition  of 
the  villages  was  ever  completed.  The  plaintiff  in  her  plaint 
alleges  that  the  butwarra  was  approved  by  the  Sudder  Board  of 
Revenue,  but  there  was  no  evidence  to  that  effect.  It  is  evident 
from  the  gosh wara  that  the  shares  of  the  three  villages  were  in- 
tended to  be  divided  by  metes  and  bounds,  otherwise  the  Ameen 
could  not  have  stated  the  quantity  of  unculturable   waste  and  of 
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land  in  cultivation,  and  of  the  other  description  of 
lands  intended  to  be  included  in  each  of  the  shares.  The 
plaintiff  states  in  her  plaint  that  the  shares  of  the  villages  were 
not  definitely  demarcated,  but  remained  undivided  and  joint. 
She  relies  upon  the  istahar  of  the  Deputy  Collector  of 
the  4rth  October  1861  (Record,  p.  75),  directed  fo  the  Nazir  of 
the  CoUectorate,  directing  him  to  require  the  ryots  to  pay  their 
rents  to  the  plaintiff'  and  to  the  opposite  party  according 
to  the  shares  stated  in  the  schedule  thereto,  in  which  the 
shares  were  stated  as  in  the  second  column  of  the  Ameen's 
goshwara,  instead  of  in  the  tenth  column  thereof,  thus  fixing  the 
shares  according  to  the  quantity  instead  of  the  quality  and  value 
thereof,  which  were  the  basis  of  the  partition.  For  instance,  the 
plaintiff's  share  of  Byara  was  stated  to  be  2,  14,  2,  2,  and  the 
defendant's  2,  12,  0,  1,  which  gave  the  plaintiff  a  larger  share  in 
quantity  without  referring  to  the  quality  of  the  land  or  to  the 
fact  that  in  the  goshwara  the  assessed  rent  of  the  plaintiff's  share 
was  less  than  that  of  the  defendant's  share.  It  is  clear  therefore 
that  if  the  butwarra  was  completed  according  to  the  Ameen's 
report  the  istahar  was  not  warranted  by  it. 

The  plaintiff^s  case  was  that  in  the  year  1861  she  was  put  into 
possession  according  to  the  share  stated  in  the  schedule  to  the 
istahar,  and  that  she  was  dispossessed  by  the  defendants  in  1865 
of  so  much  of  the  villages  as  was  in  excess  of  a  one-half  share 
thereof. 

It  was  remarked  by  Mr.  Cutler,  and  it  appears  to  their  Lord- 
ships that  the  remark  is  entitled  to  considerable  weight,  that  from 
1865  the  plaintiff  did  nothing  until  1878,  when  she  presented  a 
petition,  which  is  to  be  found  at  page  121  of  the  Record,  in  which  she 
stated  :  **  There  was  no  division  of  the  lands  and  rent  thereof; 
and  as  the  lands  and  rent  of  the  villages  given  in  the  schedule 
have  not  been  demarcated  and  divided,  there  is  great  inconvenience 
in  cultivation,  habitation,  and  collections,"  etc. ;  and  therefore  she 
prayed  that  a  butwarra  might  be  made,  dividing  the  villages  accord- 
ing to  metes  and  bounds,  and  to  have  a  regular  partition  made 
of  them.  The  Collector  ordered,  "  That  a  perwannah  be  issued 
to  the  Ameen  to  measure  all  the  lands  of  the  villages  mentioned 
in  the  petition  and   according  to  the  quantity  of  the  lands  and 
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the  number  of  dehas,  first  to  separate  the  lands  in  the  petitioner's 
share,  and  then  to  prepare  a  saham  of  the  shares  of  the  proprietors 
of  the  muhals,  the  subject  of  partition  ;"  in  fact  he  ordered  that  there 
should  be  a  regular  partition  of  the  villages.  That  order  was  made 
by  the  Collector  on  the  6th  September  1878.  Nothing  appears  to 
have  been  done  upon  it,  but  on  the  20th  September  1873,  the 
plaintiff  commenced  her  suit,  seeking  to  recover  the  proportions 
of  the  three  villages  according  to  the  second  column  in  the 
Ameen*s  goshwara,  as  ordered  by  the  istahar.  The  Judge  of  the 
first  Court  acteJ  upon  the  istahar,  and  held  that  the  plaintiff  was 
entitled  to  recover  the  rents  of  the  three  villages  according  to  the 
proportions  given  in  the  second  column  of  the  Ameen*s  goshwara  ; 
but  the  High  Court  considered  that  the  Subordinate  Judge  had 
misunderstood  the  butwarra  and  the  Ameen*s  report,  and  they 
considered  that  it  was  intended  to  divide  the  villages,  not  acDord- 
ing  to  the  proportions  mentioned  in  the  second  column,  that  is  to 
say,  according  to  the  quantity  of  the  lands,  but  according  to  the 
value  thereof  ascertained  in  the  column  defining  the  fixed 
jurama  thereof.  They  say,  "It  is  admitted  on  all  hands  that 
the  butwarra  effected  no  separate  definition  of  lands  in  those 
villages  in  which  each  shareholder  had  a  division  of  inter- 
ests. In  Mouzxh  Byara,  for  example,  the  saham  paper  records 
that  the  total  amount  of  rent  paying  lands  appertaining  to  defen- 
dant's share  is  116  paras  odd,  of  which  4  puras  odd  are  uncultur- 
able  or  fallow,  and  the  balance,  111  puras  odd,  are  paddy  lands,  and 
that  the  gross  rental  is  Rs.  371-2-9.  On  the  other  hand,  the  total 
amount  of  rent  paying  lands  appertaining  to  plaintiff's  share  in  this 
village  is  127  puras  odd,  of  which  41  puras  odd  are  unculturable  or 
fallow,  and  the  balance,  86  puras  odd,  paddy  lands,  while  the  gross 
rental  is  Rs.  305-6-0.  There  is  thus  the  anomaly  presented  ,of  the 
larger  gross  area  of  land  falling  to  the  plaintiflTs  share  carrying 
with  it  a  smaller  rental  than  the  lesser  area  assigned  to  the  defen- 
dant's share.  The  same  divergencies  between  area  and  rental  exist 
in  respect  of  the  other  two  villages  of  Kandania  and  Bhatipara.  It 
is  thus  at  once  apparent  that  the  specification  of  shares  which 
appears  in  the  second  column  of  the  saham  paper  has  reference  not 
to  the  proportion  of  the  rent  due  to  and  realizable  by  each  share- 
holder but  to  the  total  quantity  of  the  land  held  by  him  in  each 
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village ;  and  the  fact  that  the  rental  is  not  in  proportion  to  the 
total  area  is  evidently  attributable  to  the  character  of  the  lands 
apportioned/* 

It  appears  to  their  Lordships  that  the  High  Court  were  right 
in  that  view  of  the  butwarra,  and  that  the  plaintiff  is  not  entitled  to 
recover  according  to  the  quantity  of  the  land,  but  that  if  she  was 
entitled  to  recover  at  all,  it  ought  to  be  in  proportion  to  the  rents 
specified  in  the  last  column.  It  appears  to  their  Lordships  that 
the  plaintiff  had  to  make  out  her  title.  No  order  of  the  Collector 
for  the  butwarra  was  proved.  The  Ameen  had  no  power  to  make 
it,  and  it  never  was  completed  as  regards  the  three  villages  in 
question,  which  according  to  the  Ameen's  report  must  have  been 
intended  to  be  divided  by  metes  and  bounds.  The  plaintiff  deriv- 
ed no  title  from  the  butwarra  to  recover  the  land  in  the  propor- 
tions claimed,  nor  is  it  equitable  that  she  should  do  so. 

Under  these  circumstances  their  Lordships  will  humbly  advise 
Her  Majesty  to  affirm  the  judgment  of  the  High  Court,  and  the 
appellant  must  pay  the  costs  of  this  appeal. 

Appeal  dismissed. 


KISHNA   NUND  MISR 

verstis 

THE  SUPERINTENDENT  OF  ENCUMBERED 

ESTATES,  MEHDOWNA. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COM- 
MISSIONER OF  OUDH. 

Oudk  Talookdars — Sub^sgUUment — Construciion, 

Their  Lordships  held  the  appellant  entitled  to  a  sub-settlement  for  life 
upon  the  construction  of  the  terms  of  the  letter  of  the  late  talookdar,  which 
was  binding  not  only  upon  him  but  upon  his  successor  also. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
Judicial  Commissioner  of  Gudh.  The  facts  are  to  be  found  in  the 
judgment  of  their  Lordships  which  was  delivered  by 

Sir  Barnes  Peacock  : — Their  Lordships  are  of  opinion  in  this 
case  that  the  decisions  of  the  Commissioner  and  of  the  Judicial 
Commissioner  ought  to  be  reversed,  and  the  decision  of  the  Settle- 

•  Present:— Sir  James  W.  ColviIe,Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  F.  Collier. 
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ment  Officer  affirmed.  It  appears  that  the  late  Maharajah, 
Sir  Maun  Singh,  caused  a  notice  of  ejectment  to  be  served  upon 
the  plaintiff,  and  that  the  plaintiff  presented  a  petition  to  the 
Maharajah  on  that  subject.  On  the  20th  August  1868,  the  Maha- 
rajah wrote  to  the  plaintiff  stating : — **I  have  received  your  petition 
and  become  acquainted  with  the  particulars  contained  in  it;  but  I 
have  heard  that  you  have  filed  an  objection  to  notice  of  ejectment. 
Now,  I  don't  want  to  oust  you.  I  wish  that  the  case  may  be  decided 
and  that  there  may  be  incurred  no  loss  in  consequence  of  the  increase, 
which  will  be  made  by  Government.  Such  a  provision  has  been 
recorded  in  the  settlement  papers.  You  may  rest  assured  of  this, 
if  you  have  filed  an  objection  I  will  do  nothing  for  you  until  you 
have  withdrawn  it.  You  should  come  to  me,  and  then  I  will  my- 
self decide  the  amount  you  should  pay,  and  maintain  you  in 
possession  as  heretofore."  Their  Lordships  are  of  opinion  that  the 
evidence  which  was  adduced  before  the  Settlement  Officer  was 
sufficient  to  show  that  the  plaintiff  was  entitled  to  a  subordinate 
interest  under  the  talookdar,  and  that  the  letter  shows  that  some 
provision  was  made  in  the  settlement  papers  respecting  it.  The 
Settlement  Officer  held  that  the  plaintiff  appellant  was  entitled 
to  a  sub-settlement  for  life.  But  upon  appeal  that  decision  was 
reversed  by  the  Commissioner.  In  his  judgment  the  Commis- 
sioner said,  "It  is  with  regret  that  I  come  to  this  conclusion,  as  the 
treatment  of  Kishna  Nuud" — that  is  the  plaintiff—'*  will  be  hard 
should  he  be  deprived  of  the  leases ;  but  I  cannot  find  a  distinct 
promise  of  a  lease  for  life  which  I  can  enforce  against  the  Mahara- 
jah's successor,  and  I  therefore  decree  this  appeal."  It  appears  to 
their  Lordships  that  the  words  of  the  Maharajah  were  as  binding 
on  his  successor  as  they  were  upon  himself,  and  that  the  evidence 
which  was  adduced  before  the  Settlement  Officer  was  sufficient  to 
show  that  there  was  a  sub-tenure  which  was  binding  not  only  on 
the  Maharajah  but  upon  his  successor.  The  Judicial  Commissioner, 
as  their  Lordships  understand  his  judgment,  would  have  affirmed 
the  decision  of  the  Settlement  Officer,  if  he  had  not  considered 
that  the  plaintiff  was  concluded  by  the  judgment  passed  in  the 
suit  brought  by  his  son.  Their  Lordships  are  of  opinion  that 
the  decision  in  that  suit  was  not  res  judicata  as  against  the 
plaintiff,  and  consequently  that  defence  to  the  plaintiff's  claim 
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fails.  The  original  documents  were  not  produced  as  they  ought  to 
have  been  by  the  plaintiflF,  and  their  Lordships  are  unable,  in  the 
absence  of  those  documents,  to  say  that  the  evidence  was 
sufficient  to  prove  that  the  plaintiff  had  a  subordinate  interest 
extending  beyond  his  life.  Under  these  circumstances  they  think 
that  the  decision  of  the  Settlement  Officer  was  correct,  and  that  it 
ought  to  be  affirmed. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
that  the  decisions  of  the  Commissioner  and  of  the  Judicial  Commis- 
sioner be  reversed,  and  the  decisions  of  the  Settlement  Officer 
affirmed,  with  the  costs  of  the  suit  in  the  lower  Appellate  Courts, 
The  appellant  will  have  the  costs  of  this  appeal. 

Appeal  allowed. 


RANI  SURUT  SOONDARI  DEBYA 

versus 

PRANGOBIND  MOZOQMDAR  AND  OTHERS. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

Enhanced  Rent — Evidence, 

Where  in  a  suit  for  enhanced  rent,  the  plaintiff  started  upon  the  foundation 
of  an  enhanced  rent  which  had  been  found  by  a  decree  so  recently  as  two  or 
three  years  before  the  commencement  of  that  suit :  their  Lordships  held  that 
that  decree  established  a  prima  facie  case  of  the  rent  properly  payable  by 
the  defendant. 

This  was  an  appeal  against  the  judgment  aad  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
are  fully  stated  in  the  judgment  of  their  Lordships  which  was 
delivered  by 

Sir  Montague  E.  Smith  : — This  was  a  suit  brought 
in  the  Court  of  the  Subordinate  Judge  of  Mymensing  by 
Rani  Surut  Soondari  Debya,  who  is  the  zemindar  of  a  10- 
annas  share  of  a  pergunnah  called  Fookhooria,  against  the 
respondents  who  are  the  talookdars  of  a  dependent  talook 
which  has  the  name  of  Gopalpore,  and  consists  of  eight 
mouzahs.     The  suit  was  brought  to  recover  rent  for   a  year  from 

*  Present:— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,    Sir    Montague 
£.  Smith,  and  Sir  Robert  P.  Collier. 


INDIAN  APPEALS. 


281 


the  12th  April  1871  to  the  11th  April  1872,  at  the  enhanced  rate 
of  Rs.  8,124  and  a  fraction.  The  plaint  refers  to  a  decree  in  pre- 
vious proceedings,  by  which  the  talook  was  declared  to  be  held 
at  an  enhanceable  rent ;  but  instead  of  relying  simply  upon  the 
amount  of  rent  which  was  found  to  be  the  enhanced  rent  in  that 
former  suit,  takes  the  form  of  a  plaint  for  a  fresh  enhancement. 
It  also  refers  to  a  previous  notice  which  more  distinctly  refers  to  the 
former  suit  than  does  the  plaint,  and  more  directly  bases  the  claim 
upon  the  decree  in  that  suit.  The  Subordinate  Judge  entered 
into  an  original  enquiry  as  to  the  rates  payable  for  adjacent  lands, 
and  the  judgment  of  the  High  Court  upon  the  appeal  from  him 
turned  entirely  upon  the  efifect  of  the  evidence  taken  upon  that 
enquiry,  without  reference — and  it  may  be  said  without  due 
reference — to  the  previous  suits* 

The  previous  litigation  had  extended  over  a  long  period  of 
years,  and  cannot  be  regarded  by  their  Lordships  without  extreme 
regret.  It  is  to  be  regretted  that  to  settle  a  question  of  rent 
between  the  zemindar  and  the  talookdar  the  lengthy  proceedings 
found  in  this  Record  should  have  taken  place,  and  that  one  of  the 
former  suits  should  have  endured  for  a  period  of  upwards  of  twenty 
years. 

The  history  of  the  case  is  found  in  the  previous  litigation.  It 
appears  that  at  one  time  this  talook  was  held  at  a  rent  of  Rs.  1,662. 
A  suit  was  brought  by  Rani  Bhoobunmoyi,  who  was  the  mother  of 
the  then  zemindar  of  the  pergunnah,  to  enhance  that  rent,  in 
which  a  decree  was  made  on  the  9th  Februaiy  1821.  It  appears 
from  the  proceedings  in  that  suit  that  a  rufunamah  or  deed  of 
compromise  was  put  in,  by  which  the  rent  was  agreed  to  be 
raised  from  Rs.  1,662  by  Rs.  400,  and  a  decree  was  given  for  the 
enhanced  rent  of  Rs.  2,000.  It  seems  that  the  pergunnah,  or 
the  share  of  the  pergunnah  which  embraced  the  villages  in  ques- 
tion, was  sold  at  a  Government  sale  and  purchased  by  the  Govern- 
ment During  the  time  it  was  in  the  hands  of  the  Government 
there  was  again  a  successful  suit  to  enhance  the  rent,  so  that, 
if  the  case  had  rested  there,  the  decree  in  1821  and  this  sub- 
sequent suit  would  afford  clear  evidence  that  this  talook  was 
not  held  at  a  fixed  and  unvaried  rent.  It  seems  that  after  the 
decree   passed  in  its   favor,  the   Government    parted     with   the 
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pergunnah,  which  came  again  into  the  family  of  the  plaintiffs 
ancestors.  We  find  it  in  the  possession  of  Rajah  Horendro  Narain 
Roy,  who  is  the  plaintiff  in  the  most  important  of  the  former  suits 
to  which  reference  will  now  be  made. 

Rajah  Horendro  Narain  Roy  commenced  this  suit  in  1849 
against  the  predecessor  of  the  defendants  to  enhance  the  rent, 
and  the  defendant  in  that  suit  contended  that  the  tolook  was  not 
liable  to  enhancement.  He  also  set  up  the  deed  of  compromise 
which  had  been  come  to  by  the  widow  zemindar  in  the  former 
suit.  After  two  decrees  of  the  Principal  Sudder  Ameen  adverse 
to  the  plaintiff,  and  two  remands  on  appeal,  a  decree  was  passed 
by  the  Principal  Sudder  Ameen  on  the  1.3th  November  1856,  by 
which  it  was  determined  that  the  talook  was  subject  to  enhance- 
ment, and  that  the  deed  of  compromise  was  not  binding  upon  the 
plaintiff ;  that  the  lady  who  made  it  had  only  a  limited  estate,  and 
could  not  bind  her  successors.  There  was  an  appeal  from  the 
decree  to  the  Zillah  Judge,  who  affirmed  it ;  and  upon  further 
appeal  to  the  Sudder  Dewanny  Adawlut,  that  Court  passed  a  decree 
on  the  25th  March,  1862,  dismissing  the  appeal,  and  by  that  decree 
the  liability  of  the  talook  to  enhancement  was  finally  established. 
There  was  great  delay  in  making  the  measurements,  in  consequence 
of  some  dispute  apparently  about  the  measuring  rod,  which  it  is 
stated  lasted  for  a  considerable  time.  The  report  of  the  Ameen 
was  not  made  until  the  26th  September  1867.  The  Ameen  appears 
to  have  taken  evidence  and  gone  minutely  into  the  rates ;  the 
various  qualities  of  land  and  the  values  are  set  out  in  his  report, 
and  he  fixes  the  rent  which  was  properly  payable  by  the  talookdar 
at  the  sum  of  Rs.  8,124. 

The  rent  which  had  been  claimed  in  the  notice  served  prior 
to  the  suit  of  1819  was  a  sum  of  Rs.  3,200.  The  Judge  of  Mymen- 
sing,  upon  cross-appeals,  held  that  he  could  give  judgment  for  the 
rent  recoverable  in  the  suit  only  at  that  rate,  but  that  for  the 
future  the  rent  would  be  payable  according  to  the  rates  found  by 
the  Ameen.  His  decree  is  to  be  found  at  page  121  of  the  Record, 
and  is  of  the  date  of  the  20th  August  1869.  It  is  as  follows  :— 
**  That  the  cross-appeal  be  dismissed  ;  that  this  (plaintiff's  appeal) 
be   admitted ;  that  the  orders  of  the  Lower  Court  be  modified ; 
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tbat  the  appellant  do  get,  in  her  share  of  that  property,  the  rent  of         J.^- 

Rs.  8,200  a  year,  with  interest  at  12  per  cent,   up   to  the  day  of  ^ 

payaient  of  the  rent  of  the  time  prior  to  the  iastitution  of  the  suit.    Rani  Surut 

,  /.  1.      1  i.      Soondari 

The  appellant  shall  be   entitled   to  demand   rent   from    the    Ist 

Bysack  1276,"  that  is,  from  1069,  ''  at  the  rate  of  rent  fixed  by  the 
Ameen,  after  deduction  of  15  per  cent.,  being  the  judgment 
debtor's  profit  and  collection  charges ;  that  unless  barred  by 
some  law,  the  appellant  shall  be  entitled  to  recover  rent  at 
Rs.  3,200  by  means  of  suits." 

Their  Lordships  understand  this  decree  to  determine  that  the 
plaintiflF  was  entitled  to  the  rent  for  one  year,  which  he  had 
claimed  a^  due  prior  to  the  commencement  of  the  suit,  at  the 
rate  of  Rs.  8,200  a  year ;  that  in  the  interval  between  the  com- 
mencement of  the  suit  in  1049  and  the  decree  in  1869  the  rent 
was  payable  at  the  same  rate  of  Ra.  3,200  ;  and  that  from  1069 
the  rent  would  be  payable  at  the  rates  fixed  by  the  Ameen.  The 
Judge  thought  he  could  not  give  the  intermediate  rent  between 
1849  and  1869  in  the  present  suit,  and  that  the  plaintiff  must 
sue  for  that  rent  in  some  new  preceding,  subject  tp  the  liability 
to  be  barred  by  limitation,  if  that  bar  could  be  effectually  set  up. 
The  reason  of  the  Judge  for  that  part  of  his  decree  which  relates 
to  the  rent  from  1869  is  thus  stated  in  his  judgment ;  "  The  judg- 
ment-debtor has  by  his  own  act  allowed  this  case  to  drag  very 
slowly  along,  and  when  the  measurement  and  assessment  were  not 
made  until  1867,  or  17  or  18  years  after  the  decree,  it  is  but  fair 
that  the  decree-holder  should  get  the  assessment  fixed  at  what  is  a 
fair  rental  in  1867,  and  not  be  compelled  again  to  come  to  the^ 
Courts  to  fix  the  rental  at  current  rates  because  he  is  decreed  what 
was  a  fair  rate  when  this  suit  was  instituted." 

The  nature  of  the  plaint  in  the  present  suit  has  been  already 
commented  upon.  It  is  evidently  founded  in  some  measure  upon 
the  decree  of  1869,  though  not  resting  solely  upon  it,  but  claiming 
a  right  generally  to  have  the  rent  enhanced.  That  the  defendant, 
however,  was  perfectly  alive  to  the  importance  of  the  decree  of 
1869,  and  of  the  Ameen's  report  upon  which  it  is  based,  is  plain 
from  his  answer,  which  in  paragraph  8  states  as  follows  : — **The 
plaintiff  in  the  plaint  has  stated  that  the  amount  mentioned  by 
the  Ameen  in  his  report  in  the  former  case  was  the  amount  of  the 
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J  C-  assets  of  our  mokurruree  talook,  but  that  statement  is  unfounded. 

Ij2  I^   f^ct  the  amount  mentioned   in  the  said  report  of  the   Ameen 

^SooN^DARr    !^   considerably   greater   than    the   assets   in    the    mofussil ;   and 

Debya         indeed  the  said  report  of  the  Ameen   was   rejected   in  the    former 

Prangobind    c^se.     Hence  this  suit  for  enhancement  of  rent  on  the  basis  of  a 

a^ild  OUicrs^    rejected  report  is  in  every  respect  worthy  of  dismissal."     There 

seems   to   be   no   ground  whatever   for   the  allegation   that   the 

Ameen's  report  had  been  rejected  ;  but  the  allegation  shows  that 
the  defendant  understood  that  the  plaint  was  in  a  great  measure 
at  least  based  upon  the  judgment  which  was  founded  upon  the 
Ameen's  report. 

The  course  that  the  proceedings  in  the  present  suit  took  was 
this :  issues  were  settled,  and  without  going  through  them  it  may 
be  stated  that  they  were  such  as  would  be  usually  framed  in 
a  suit  for  enhancement  of  rent.  The  Subordinate  Judge  took 
evidence  as  to  the  rates  in  the  neighbouring  villages,  and  several 
witnesses  were  examined  on  both  sides  with  reference  to  them. 
It  was  then  prayed  (by  which  side  does  not  very  clearly  appear) 
that  the  lands  should  be  remeasured,  it  being  suggested  that 
there  had  been  changes  since  the  report  of  the  Ameen  in  the  suit 
of  181'9.  Accordingly  a  new  measurement  was  directed,  and  an 
order  given  to  an  Ameen  to  proceed  with  it,  having  regard 
to  the  altered  state  of  the  lands  and  their  culturable  and  rent- 
paying  condition.  The  order  also  contained  a  direction  that  tho 
Ameen  should  enquire  into  the  prevailing  rates,  but  pending 
his  enquiry  that  part  of  the  order  was  rescinded.  The  Ameen  made 
his  report  upon  the  measurements,  finding  that  there  was  much 
less  amount  of  land  which  would  bear  rent  than  existed  at  the 
time  of  the  report  of  the  former  Ameen.  The  decrease  of  the 
culturable  land  must  have  been  considerable,  and  after  the  ad- 
justment of  the  rates  by  the  Judge  to  the  new  measurements, 
the  rent  of  Rs.  8,124,  declared  to  be  the  proper  rent  by  the  decree  of 
1869,  was  reduced  by  him  to  Rs.  5,062,  and  his  decree  was 
given  for  one  year's  rent  at  that  rate.  His  decree  is  :  "That 
the  suit  be  decreed ;  that  the  plaintiff  obtain  from  the  defendants 
Rs.  6,062-15-6,  being  the  rent  of  her  10  annas  share,  together 
with  interest  from  this  day  to  the  date  of  realisation  at  the 
rate  of  12  per  cent   per  annum." 
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The  defendant  appealed  to  the  High  Court,  and  that  Court 
has  given  a  judgment  which  passes  by  the  previous  litigation  and 
the  decree  of  the  20th  August  1869.  Having  looked  at  the  evi- 
dence as  to  the  rates  which  had  been  given  before  the  Subordinate 
Judge,  the  High  Court  came  to  the  conclusion  that  that  evidence 
was  wholly  insufficient  by  reason  of  what  they  considered  its  un- 
satisfactory character  to  establish  a  case  for  enhanced  rent.  It 
does  not  seem  to  have  been  present  to  the  minds  of  the  Judges 
that  the  pLiintiff  was  starting  upon  the  foundation  of  an  enhanced 
rent  which  had  been  found  so  recently  as  1869,  two  or  three  years 
before  the  commencement  of  this  suit,  and  which  established  a 
^rima/ac/c  case  of  the  rent  properly  payable  by  the  talookdar. 
Their  Lordships  cannot  think,  even  if  the  case  had  been  rested 
altogether  on  a  new  enquiry  into  the  prevailing  rates,  that  the 
Judges  of  the  High  Court  would  have  been  right  in  peremptorily 
dismissing  from  their  consideration  the  whole  of  the  evidence  on 
the  part  of  the  plaintiff  as  of  no  weight.  The  evidence  was  of 
that  kind  which  would  be  naturally  given  in  cases  of  this  descrip- 
tion. But  in  the  present  suit  it  was  supported  by  what  had  been 
found  as  the  proper  rent  in  1869. 

Their  Lordships  think  that  the  decree  of  the  High  Court  can- 
not stand,  and  they  see  no  sufficient  reason  for  disturbing  that 
of  the  Subordinate  Judge,  which  is  confined  to  decreeing  in  favor 
of  the  plaintiff"  the  payment  of  one  year's  rent. 

In  the  result  therefore  their  Lordships  will  humbly  advise  Her 
Majesty  to  le verse  the  decree  of  the  High  Court,  and  in  lieu 
thereof  to  direct  that  the  decree  of  the  Subordinate  Judge  be 
affirmed,  and  that  the  appeal  of  the  defendant  to  the  High  Court 
be  dismissed  with  costs.  The  appellant  will  have  the  costs  of 
this  appeal. 

Appeal  decreed. 
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J-  C.«  KALI  KISHEN  TAGORE 

'^^  versus 

Jme  11.  JUDOO  LAL  MULLICK. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 
WILLIAM  IN  BENBAL. 
Easement — Right  of  Water — Proof  of  Injuria 
There  may  be,  where  a  right  is  interfered  with,  injuria  sine  damno  suffi- 
cient to  found  an  action ;  but  no  action  can  be  maintained   where   there  is 
neither  damnum  nor  injuria, 

Bickett  V.  Mortis^  and  Orr  Ewing  v.  Colquhoun\   referred  to. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  are  fully  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Robert  Collier  : — In  this  case  the  plaintiff  and  defen- 
dant were  proprietors  of  land  and  gardens  on  opposite  sides  of 
a  khal  in  which  the  tide  in  the  River  Hooghly  flowed  and  re- 
flowed,  and  by  which  the  surface  water  of  certain  lands  was  carried 
in  a  direction  from  the  east  to  the  west  into  the  Hooghly.  The 
plaintiff  was  the  proprietor  on  the  north  side,  the  defendant  on 
the  south  side  just  at  the  mouth  of  the  khal.  It  seems  that  it  is  a 
tidal  creek  which  is  daily  subject  to  the  flow  of  the  river ;  that 
for  the  protection  of  the  banks  on  each  side  of  the  khal,  walls  had 
been  erected,  one  at  each  side  of  the  khal,  and  that  the  defen- 
dant, upon  the  wall  on  his  side  becoming  somewhat  dilapidated 
constructed  a  fresh  one,  and  employed  a  skilled  person  to  do  so, 
who  to  some  degree  altered  the  direction  of  the  wall ;  a  portion, 
of  it  he  built  further  in  towards  the  defendant's  land  than  it  had 
been  before,  and  another  small  portion  he  built  a  little  further  out. 
We  have  the  precise  extent  to  which  it  was  built  further  out, 
which  was  five  feet,  making  what  may  be  called  in  one  sense  an 
encroachment,  consisting  of  a  triangle  whose  altitude  was  five  feet, 
and  whose  base  was  about  double  that  length.  The  plaintiff",  it 
appears,  first  applied  to  Mr.  Whitfield,  the  Government  Engineer, 
desiring  Mr.  Whitfield  to  interfere,  on  the  ground  that  the   defen- 

♦Present:— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,   and  Sir  Robert 
P.  Collier.  tL.  R.  1  H.  L.,  So.  47.  JL.  R,  2  A.  C.  839. 
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d  ant's   wall   was  an  obstruction  to  the  public  navigation  in  the  J-  C. 

khal  which  belonged  to  the  Government.     Mr.  Whitfield  declined,  "^fj^ 

however,  to  interfere,  on  many  grounds,  one  of  which  was  that    the  ^^^  Kishen 
khal  was  not  navigable,  and  another  that  there  was,  in  his  opinion,  ». 

JUDOO  Lal 


no  obstruction. 

The  plaintiff  thereupon  brought  this  action.  It  is  stated  to 
be  a  suit  "for  possession  of  land  by  demolishing  a  brick-built 
retaining  wall."  He  goes  on  to  aver  : — "  By  the  said  act  of  the 
defendant,  injury  having  accrued  to  the  retaining  wall  of  my 
garden,  and  inconvenience  having  been  caused  to  the  passage 
of  boats  to  my  screw-house  through  the  said  khal,  and  appre- 
hensions being  created  as  to  the  screw-house  falling  down  eventually, 
a  cause  of  action  has  arisen.  Therefore  my  prayer  is  that  a  decree 
be  given  directing  the  removal  of  everything  built  by  the  defen- 
dant that  stands  on  the  disputed  land  mentioned  below,  and 
awarding  me  possession  of  the  land  and  khal  in  question."  His 
case  was  that  he  was  entitled  to  the  solum  on  which  the  defendant 
had  built  his  wall ;  that  his  navigation  was  obstructed,  and  that 
there  was  a  danger  of  his  screw-house  falling  down.  It  is  true 
that  he  subsequently  presented  a  petition  in  which  he  prayed 
that  if  he  was  not  entitled  to  possession  of  the  disputed  land,  still, 
if  it  was  found  that  the  retaining  wall  ought  to  be  removed, 
there  should  be  a  decree  granting  that  remedy.  The  petition  was 
however  rejected. 

The  case  came  before  two  Subordinate  Courts.  The  Court  of 
the  Moonsiff  found  that  the  plaintiff  had  no  right  to  the  bed  of 
the  khal  or  any  part  of  it,  but  that  the  defendant  had  a  right  ad 
medium  filum.  He  further  found  that  the  khal  was  not  navigable, 
and  that  no  injury  had  been  caused  to  the  plaintiff,  and  that  the 
flow  of  the  water  had  not  been   in  any  way  sensibly  obstructed. 

On  appeal  to  the  Subordinate  Judge,  he  affirmed  the  findings, 
with  an  exception  which  constitutes  the  chief  difference  between  the 
decrees,  that  neither  the  plaintiff  nor  the  defendant  had  any 
right  to  the  bed  of  the  khal,  which,  it  would  appear,  is  vested  in 
the  Government  in  right  of  their  zemindary  of  the  twenty-four 
pergunnahs.  The  finding  of  the  Subordinate  Judge  is  in  these 
terms  : — "  The  conclusion,  therefore,  at  which  I  arrive  is   that  the 
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defendaat  has  in  fact  committed  an  encroachment,  though  not  upon 
the  plaintiflf'a  property;  but  that  it  is  not  established  that  damage 
to  the  plaintiff's  property  must  necessarily  result  from  the  encroach- 
ment. Plaintiff  therefore  is  not  entitled  to  have  the  wall  removed." 

The  case  came  on  special  appeal  before  the  High  Court ;  and 
the  High  Court,  having  remanded  the  case  for  the  purpose  of  ascer- 
taining the  precise  extent  of  the  encroachment,  considered  them- 
selves bound  to  reverse  the  decisions  of  both  the  Courts,  and  to  order 
the  removal  of  a  portion  of  the  defendant's  wall,  apparently  on  the 
authority  of  the  case  of  Bickett  y.  Morris. *  The  effect  of  that 
case  may  be  stated  thus  :  A  riparian  proprietor  on  one  side  of  a 
stream  complained  of  the  riparian  proprietor  on  the  other  side,  who 
had  built  into  the  solum  of  the  stream  beyond  a  line  which  had  been 
agreed  upon  between  the  parties,  and  had  thereby  obstructed  and 
changed  the  flow  of  the  water  so  that  the  plaintiff's  right  to  have 
the  water  flow  in  its  accustomed  manner  was  injured.  It  was 
held  that  such  an  obstruction  was  such  an  injury  to  the  plaintiff's 
rights  as  enabled  him  to  support  the  action  without  proof  of  actual 
damage  immediate  or  even  probable.  The  ratio  decidendi  is  illus- 
trated by  the  remark  of  the  Lord  Chancellor.  "  It  was  asked  in 
argument  whether  a  proprietor  on  the  banks  of  a  river  might  not 
build  a  boat-house  upon  it  ?  Undoubtedly  this  would  be  a  per- 
fectly fair  use  of  his  rights,  provided  he  did  not  thereby  obstruct 
the  river  or  divert  its  course ;  but  if  the  erection  produced  this 
effect,  the  answer  would  be  that,  essential  as  it  might  be  to  his 
full  enjoyment  of  the  use  of  the  river,  it  could  not  be  permitted/' 

Their  Lordships  observe  that  in  a  subsequent  case  in  the 
House  of  Lords  of  Orr  Ewing  v.  Colquhoun,f  not  in  itself  having 
much  bearing  on  the  present,  inasmuch  as  it  related  to  the  obstruc- 
tion of  a  navigable  stream  Lord  Blackburn  explains  the  previous 
case  in  this  manner  :  "  The  defender  had  without  any  right  built 
an  encroachment  on  his  side  of  the  river  which  necessarily 
caused  more  water  to  flow  on  the  pursuer's  side,  and  though  that 
encroachment  was  small,  it  was  such  as  in  a  small  stream  to  make 
a  sensible  alteration  in  the  flow.  That  was  an  injury  to  the 
proprietary  right  of  the  pursuer,  but  he  was  not  able  to  qualify 
present  damage.*' 


*  L.  R.  1.  H.  L.,  Sc.  47. 
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Their  Lordships  are  of  opinion  that  the  case  of  Bickett  v. 
Morris''^  does  not  govern  the  present.  In  the  first  place,  the  plain- 
tiflf  does  not  state  his  cause  of  action  in  the  manner  in  which 
it  was  stated  in  Bickett  v.  Morris*  The  plaintiflf  does  not  state 
that  he,  as  a  riparian  proprietor,  was  entitled  to  the  flow  of  the 
water  as  it  had  been  accustomed  to  flow,  and  that  that  flow  was 
seriously  and  sensibly  diverted  so  as  to  be  an  injury  to  his  rights ; 
but  he  puts  his  case  on  the  ground  that  he  is  the  owner  of  the 
soil  on  which  the  wall  was  built,  an  issue  which  is  found  against 
him.  It  is  true  that  he  sought  to  enlarge  his  plaint,  and  avail 
himself  of  any  ground  he  might  have  for  obtaining  the  removal 
of  this  wall ;  but  their  Lordships  do  not  find  that  he  has  either 
claimed  or  proved  such  an  easement  as  that  which  has  been 
described  in  the  case  of  Bickett  v.  Morris*  and  which  was  there 
interefered  with,  or  that  any  issue  was  raised  as  to  such  a  right 
of  easement.  It  appears  that  the  plaintiff,  at  all  events,  has  not 
all  the  rights  of  a  riparian  proprietor,  or  he  would  have  been 
entitled  to  the  bed  of  the  stream  ad  medium  filum.  It  may  be 
that  this  khal  being  in  possession  of  the  Government,  the  Govern- 
ment may  be  able  to  do  what  they  like  with  it ;  and  if  the  plaintiff" 
would  have  no  right  to  complain,  as  against  them,  of  any  inter- 
ference with  the  flow,  it  does  not  seem  clear  what  right  he  could 
have  against  a  riparian  proprietor  on  the  other  side.  But  further 
it  has  not  been  found  in  this  case, — indeed  the  evidence  on  the 
whole  points  in  the  other  direction, — that  the  defendant,  by  what 
he  has  done,  has,  to  use  the  words  of  Lord  Blackburn,  sensibly 
altered  the  flow  of  the  water.  Without  establishing  this  the  plain- 
tiff has  failed  to  show  any  such  injury  to  his  right  as  would  support 
an  action.  All  that  has  been  found  is  that  the  defendant  encroached 
on  the  bed  of  the  khal,  which  is  the  soil  of  the  Government,  with- 
out causing  any  sensible  injury  to  the  plaintiff.  There  may  be, 
where  a  right  is  interfered  with,  injuria  sine  damno  sufficient  to 
found  an  action ;  but  no  action  can  be  maintained  where  there  is 
neither  damnum  nor  injuria. 

Under  these  circumstances  their  Lordships  are  of  opinion  that 
the  High  Court  was  wrong  in  reversing  the  decision  of  the  Lower 
Courts   and   ordering,   as   they   did,  the  wall  to  be  removed ;  and 
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J-  C.  their  Lordships  are  of  opinion  that  the  decision  of  the  Subordinate 

J^  Judge  was  right. 

Tagore  Their  Lordships   will   therefore  humbly   advise   Her  Majesty 

TuDoo  Lal  *^^*  *'^®  judgment  of  the  High  Court  be  reversed  ;  that  the  Judg- 
MuLLicK.      ment  of  the  Subordinate  Judge  be  affirmed^  and  that  the  appellant 

have  the  costs  of  the  appeal  in  the  High  Court  and  also   the  co8t» 

of  this  appeal. 

Appeal  decreed* 


J.  c*  RAM  OHUNDER  BYSACK 

June  13.  DINONATH  SURMA  SlUKAB. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 

Execution  Sale—Bittamfg  Purchase  for  Jtidgntent  Debtor^PossessUm 
under  purchase  at  subsequent  Sale, 

Their  Lordships  found  upon  the  evidencer  that  the  pnrchase  made  by  the 
plaintiffs  vendor  of  the  property  in  dispute,  was  made  henamee  for  the 
judgment- debtor  and  therefore  the  plaintiff  did  not  acquire  any  title  under  his 
purchase. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts  are 
fully  stated  in  the  judgment  of  their  Lordships  which  was  delivered 

Sir  Barnes  Peacock  : — This  is  a  suit  which  was  commenced 
on  the  8th  January  1874  by  the  plaintiff,  who  seeks  to  recover 
possession  of  a  1 2  annas  share  in  certain  mouzahs  which  he  claims 
to  be  his  property,  and  out  of  which  he  says  he  was  wrongfully 
ousted 

It  is  necessary  for  him  to  make  out  his  title,  and  the  way  in 
which  be  attempts  to  make  it  out  is  under  a  sale  in  execution  of  a 
decree  of  the  81st  May  1843,  of  the  Principal  Sudder  Ameen  of 
Fureedpore.  The  sale  under  the  execution  did  not  take  place 
until  the  1st  June  1863,  when  one  Anund  Lochun  Nundi,  the 
defendant  No.  8,  became  the  ostensible  purchaser  of  the   property. 

•Present:— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  and  Sir  Robert 
P.  Collier. 
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The  plaintiff,  how'ever,  says  that  Fakiruddin,  alias  Azimuddin,  was  J-  C. 

the  real  purchaser,  and  that    he,  the   plaiatiff,    subsequently   pur-  '^79 

chased  the  property  from  Fakiruddin,  Ram  Chun- 

DER  Bysack 
Two  objections  are  made   to   the   title   of  Fakiruddin   as   the     _    ^• 

„  .      .  .  ,  ,        Y^  DiNONATH 

purchaser  of  the  property.    First,  it  is  said  that  the  Principal  Sudder    Surma  Sir- 

Ameen  of  Fureedpore,   who  issued  the  execution  under  which  the 

sale   took   place,    had   no  jurisdiction  to  issue  it,  inasmuch  as  the 

district   of  Dacca   Was   divided   between    two   Principal    Sudder 

Ameens,  and  that  the  property,  or  a  great  portion  of  it,  was  situate, 

not   within   the  jurisdiction   of  the  Principal   Sudder  Ameen  of 

Fureedpore,  but  within  that  of  the  Principal  Sudder  Ameen  of  Dacca. 

The  first  objection,  therefore,  was  that  the  execution  was  entirely 

void   for   want  of    jurisdiction   on    the    part   of  the   Judge  who 

issued  it.     The  next   objection  was  that,   assuming  the  execution 

to   have   been    valid,   the   purchase  under  it  by  Fakiruddin    was 

a  fictitious  purchase  for  the  benefitof  the  judgment-debtor,   Qorib 

Hossein,  who  was  the  representative  of  the  original  debtor,  Mahomed 

Joki  Chowdhry.     The  first  defendant  claimed  as  a  purchaser  under 

a  sale  in  execution  against  the  said  Qorib  Hossein  on  the  7th  June 

lvS65,    subsequent   to    the     execution     under    which   Fakiruddin 

purchased,  and  he,  the  first  defendant,  had  been  put  into  possession 

under  his  purchase. 

Their  Lordships  will,  in  the  first  place,  deal  with  the  question  of 
fictitious  purchase,  because,  if  the  purcha.se  was  fictitious,  the 
defendant  Fakiruddin  obtained  no  title  under  it,  and  the  property 
remained  the  property  of  Qorib  Hossein,  whether  the  Principal 
Sudder  Ameen  had  jurisdiction  or  not.  The  Judge  of  the  first 
Court,  at  page  198  of  the  Record,  deals  with  the  question  of  juris- 
diction. The  fourth  issue  which  was  raised  in  the  case  was  whether 
the  purchase  by  Fakiruddin  was  benamee  for  Qorib  Hossein  or  not. 
The  Judge  of  the  first  Court  did  not  come  to  an  express  finding 
'or  declaration  with  reference  to  that  issue.  The  whole  of  his 
argument,  however,  tends  to  show  that  in  his  judgment  that  issue 
ought  to  be  found  in  favor  of  the  first  defendant.  He  says : 
*'  The  first  sale,  the  defendant  argues,  was  collusive  and  fictitious. 
His  pleader  shows  that  Qorib  Hossein  was  indebted  to  some.  In 
execution   of  a  money  decree,   the  claim,  which  was  upwards  of 
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Rs.  2,000 — the  valuable  property  which,  according  to  plaintifTs 
estimate  of  the  value,  is  worth  more  than  Rs.  10,000 — was  sold 
for  Rs.  500  ;  but  still  the  decree-holder,  who  had  a  'claim  for  up- 
wards of  Rs.  2,000,  did  not  purchase  it,  and  allowed  the  servant 
of  defendant,  who  was  a  friend  to  Qorib  Hossein,  the  judgment- 
debtor,  to  bid  for  it.  Again,  defendant  No.  2  purchased  it  for  a 
nominal  price  of  Rs.  500  ;  but  did  not  proceed  to  take  possession 
of  the  properties  till  the  same  properties  were  advertised  for  sale 
in  execution  of  another  decree.  These  facts  the  defendant  takes 
as  the  evidence  of  collusion,  and  be  pleads  therefore  that  Gorib 
Hossein,  in  order  to  give  color,  went  on  ostensibly  to  object  to  the 
confirmation  of  the  sale,  but  his  endeavour  was  in  reality  to  create 
a  title  in  favor  of  defendant  No.  3  fictitiously,  and  himself  to 
retain  and  enjoy  possession  of  the  property  to  the  prejudice  of  his 
other  just  creditors.  The  first  auction  sale  is  dated  1st  June,  1863, 
the  date  of  advertisement  of  the  second  sale  is  31st  March  1865, 
and  the  second  sale  took  place  on  the  2nd  June  1865  ;  but  the 
debtor,  Gorib  Hossein,  continued  to  be  in  possession  of  the  pro- 
perty, and  continued  to  discharge  the  public  revenue  on  account 
of  the  estate  down  to  the  second  auction.  The  first  auction  pur- 
chaser, after  a  lapse  of  two  years,  and  after  the  second  sale,  applied 
to  the  Principal  Sudder  Ameen  of  Fureedpore  for  delivery  of  posses- 
sion of  the  property.  The  date  of  delivery  is  Assar  1272  B.  S.,  and 
the  date  of  dispossession  by  the  defendant  is  Bhadro  of  the  same 
year,  that  is,  a  month  after  the  delivery.  These  circumstances  go 
to  a  great  extent  to  speak  in  favor  of  the  defendant's  agrument.  It 
is  certain  that  the  judgment-debtor  was  in  possession  down  to  the 
second  sale,  and  the  attempt  of  defendant  No.  2  (plaintiff's  vendor) 
to  take  symbolical  possession  after  the  second  sale  does  not  suffi- 
ciently prove  that  he  was  in  actual  possession  of  the  property.  Un- 
der the  circumstances  I  am  clearly  of  opinion  that  the  defendant 
No.  1,  who  by  virtue  of  a  legal  title  entered  into  possession^ 
of  the  property,  is  entitled  to  oppose  any,  or  to  dispute  the  title  of 
any  who  may  come  to  take  possession  from  him.  The  question 
therefore  comes,  whether  the  first  auction  sale  was  a  valid  sale, 
and  whether  the  first  auction  purchaser  acquired  a  valid  title.*' 
The  High  Court,  in  dealing  with  that  portion  of  the  judgment, 
say,  at  p.  208  ;  "  Now,  as  to  the  question  of  lenamee,  it  seems  to 
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US  ttat  there  was  no  evidence  to  rebut  tte  ordinary   presumptioU         J.C. 
in  favor  of  the  ostensible  purchaser."  The  ostensible  purchaser  really  *^79 

was   not  Fakiruddin,  but  Anund  Lochun  Nuadi.    He  was  the  per-    Ram   Chun-" 
son  in  whose  name  the  property  was  purchased.   **The  delay  which  v. 

has   been   relied  upon    is    only  a   delay    of  about  six    or   seven    SuRMiT^SiR- 
mouths,  because  it  appears  that  the  purchaser  was  kept  at  bay  by  the  ^^^' 

judgment-debtor,  who  disputed  the  sale,  appealed  against  the  order 
rejecting  his  application,  and  continued  those  proceedings  down 
to  August  1864.''  The  High  Court  treat  those  proceedings  as  real 
and  bona  fide,  whereas  the  Judge  of  the  Lower  Court  stated  that 
the  defendant  contended  that  they  were  not  honajide  for  the  pur- 
pose of  getting  rid  of  the  sale,  but  fictitious  proceedings  taken  for 
the  purpose  of  giving  strength  to  the  case  that  the  purchase  made 
by  Fakiruddin  had  been  made  for  his  own  benefit,  and  not  for  the 
benefit  of  the  judgment-debtor.  The  High  Court  make  no  remark 
with  reference  to  the  question  whether  those  proceedings  were 
fictitious  or  not.  They  then  go  on  :  "It  then  appears  that  the 
papers  were  sent  down  to  the  Principal  Sudder  Ameen  with  a  view 
to  further  proceedings  in  execution  being  taken  on  the  24th  Sep- 
tember 1864,  and  the  purchaser  made  a  petition  to  be  put  into 
possession  on  the  26th  May  1865.  Therefore  the  delay  which  had 
to  be  accounted  for  was  only  a  delay  of  a  few  months,  and  that  is 
a  circumstance  quite  insufficient  of  itself  to  get  rid  of  the  rights  of 
the  plaintiff  under  his  purchase.  That  being  so,  and  the  onus  on 
that  part  of  the  case  being  entirely  on  the  defendants,  and  the 
defendants  not  having  discharged  themselves  of  it,  as  far  as  that 
plea  goes,  the  judgment  must  be  in  favor  of  the  plaintiff.*' 

The  substance  of  that  decision  is  simply  this,  that  the  mere 
delay  in  taking  possession  on  the  part  of  Fakiruddin,  or  of  Anund 
Lochun  Nundi,  was  not  of  itself  a  sufficient  badge  of  fraud  to  in- 
duce the  Court  to  come  to  the  conclusion  that  the  purchase  by 
Fakiruddin  was  henamee  for  the  benefit  of  the  judgment-debtor. 
They  say,  "  That  being  so,  and  the  onus  on  that  part  of  the  case 
being  entirely  on  the  defendants,  and  the  defendants  not  having 
discharged  themselves  of  it,  as  far  as  that  plea  goes,  the  judgment 
must  be  in  favor  of  the  plaintiff/' 

But  there  was  evidence  in  the  cause  beyond  that  which  was 
adduced   as  to  the  delay.     There   was  the   evidence  of  several 
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J.  C.  witnesses.    First,  that  of  a  tenant,  at  page  185  of  the   Record,  to 

J^  which  Mr.  Gowie  has  called  their  Lordships*  attention,  the  evidence 

Ram    Chun-    of  Loknath  Baneriee.     He  says,  "  I  am  a  tenant  of  the   dispute  d 

DER    BySACK  j  j    ^  IT 

mahal  and  hold  lands  therein.  Formerly  I  used  to  pay  rents  to 
Mahomed  Joki  Chowdhry"  ( that  is  the  judgment  debtor) ;  "at 
present  I  pay  rents  to  the  defendant,"  meaning  the  defendant  No. 
1.  He  does  not  say  that  possession  was  ever  given,  as  far  as  his 
portion  of  the  property  was  concerned,  to  Fakiruddin.  He  paid 
originally  to  the  judgment-debtor,  and  subsequently  to  the  defen- 
dant No.  1,  who  was  the  purchaser  under  the  second  execution. 

Then  again,  at  page  190  of  the  Recford,  there  is  some  very  strong 
evidence,  that  of  the  defendant's  witnesses,  to  which  the  High 
Court  did  not  allude  at  all.  It  is  true  it  was  not  alluded  to  by  the 
first  Court.  The  Judge  of  that  Court  thought  the  delay  sufficient 
of  itself.  But  when  the  High  Court  thought  that  the  delay  was 
not  sufficient,  they  ought,  as  it  appears  to  their  Lordships,  to  have 
referred  to  the  evidence  to  see  whether  they  believed  or  disbelieved 
the  witnesses  on  the  part  of  the  defendant  to  prove  that  the  sale  was 
a  fictitious  one.  Bharut  Chunder  Dey,  the  defendant's  witness  No, 
1,  at  page  190,  says: "  In  the  month  of  Jeyt  of  1270  B.  E.,  the  dis- 
puted property  was  sold  by  auction  at  Fureedpore  on  account  of  the 
debt  of  Qorib  Hossein.  Anund  Lochun  Nundi  purchased  it.  Go- 
rib  Hossein  paid  the  consideration  money.  I  and  Daguram  Dutt, 
and  three  sirdars,  went  to  Fureedpore  with  the  money.  In  the 
auction  sale  a  bid  of  Rs.  500  was  made,  and  the  bargain  having 
been  struck  in  our  name,  we  made  over  Rs.  500  to  Anund.  Anund 
made  the  said  auction  purchase  for  Gorib  Hossein.  Ajim  Chow- 
dhry,"— that  is  the  alias  of  Fakiruddin — "  in  a  letter  to  Anund 
Nundi,  requested  him  to  make  the  auction  purchase  on  behalf  of 
Gorib  Hossein.  We  took  with  us  Rs.  3,003  for  the  auction  pur- 
chase,"— that  was  sufficient  to  cover  the  amount  of  the  debt  for 
which  the  sale  was  about  to  take  place, — "and  we  paid  Rs.  500, 
Gorib  Hossein's  superintendent  gave  us  the  said  money.  Know- 
ing that  the  disputed  property  might  be  worth  Rs.  10,000  or  Rs. 
12,000,  we  went  to  purchase  it." 

There  was  other  evidence  corroborating  this  witness's  testimony, 
to  which  it  is  not  necessary  to  refer  further.     There  was  no  witness 
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to  contradict   the   evidence  of  those   witnesses      Anund  Lochua         J.  C* 
Nundi  was  not  called.     Fakiruddin  was  not  called.     If  the  evidence  *^79 

of  the  witnesses  who  stated    that   the  money  with  which  the  estate    Ram   Chun- 
Was  piirchased  in  the  name  of  Anund  Lochun  Nundi  was  sent   by  7/. 

thd  judgment- debtor  was  not  true,  why  did  not  Fakiruddin  or  surmTsir. 
Ailund  Lochun  Chunder,  or  both  of  them,  come  forward  and  state 
that  the  evidence  was  false,  and  that  Anund  Lochun  Nundi  pur- 
chased the  estate  for  Fakiruddin  with  money  which  Fakiruddin 
had  supplied.  But  no  evidence  of  the  kind  was  given.  The  wit- 
nesses for  the  defendant  No.  1  were  uncontradicted,  and  there  is 
nothing  on  the  face  of  the  proceedings  to  lead  their  Lordships  to 
believe  that  the  evidence  of  those  witnesses  was  untrustworthy  and 
ought  to  be  rejected  as  the  evidence  of  witnesses  who  had  perjured 
themselves. 

But,  beyond  this,  when  the  estate  was  sold  to  the  defendant  No. 
1,  and  when  the  defendant  No.  1  was  put  into  possession  of  it,  one 
would  suppose  that  Fakiruddin,  though  he  was  only  in  ostensible 
possession  of  the  property,  would  have  made  an  application  to  the 
Court,  under  s.  246  of  the  Code  of  Civil  Procedure,  stating,  "You 
have  attached  and  are  about  to  sell  under  an  execution  property 
which  I  have  already  purchased  under  a  previous  execution  ;  do  not 
sell  this  property,  it  is  mine,  and  not  that  of  the  judgment-debtor," 
and  then  the  Judge  in  a  summary  way  would  have  decided  whether 
or  not  the  property  had  been  purchased  by  Fakiruddin  or  not.  But 
no  such  application  was  made. 

It  was  suggested  that  probably  Fakiruddin  and  Anund  Lochun 
Nundi  did  not  know  that  the  property  was  attached  and  about  to 
be  sold  under  the  second  execution.  Assume  for  the  present 
purpose  that  they  did  not,  one  would  suppose  that  as  soon  as  they 
did  know  it,  that  is  to  say,  as  soon  as  the  defendant  No.  I  was 
put  into  actual  possession  of  the  property,  and  had  got  the  ryots  to 
attorn  to  him,  Fakiruddin,  if  his  case  had  been  a  genuine  one, 
would  have  brought  an  action  at  once  to  turn  him  out  and  to  con- 
test his  right  to  the  property  by  virtue  of  the  sale  under  the 
second  execution.  But  he  lay  J)y,  and  no  action  was  brought 
by  Fakiruddin  or  by  Anund  Lochun  Nundi  for  nearly  nine  years 
after  the  defendant  had  been  put  into  actual  possession  of  the 
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property  under  his  purchase,  and  then  Fakiruddin  commenced  a 
suit  in  the  Moonsiffs  Court.  The  MoonsifT  had  not  junsdiction 
to  try  cases  to  the  extent  of  the  value  of  the  property.  An  objec- 
tion was  taken  to  his  jurisdiction,  and  then  Fakiruddin  sold  the 
property  to  the  plaintiflF after  the  defendant  No.  1  had  been  in 
possession  for  nine  years,  and  when  there  was  a  dispute  and  an 
action  pending  respecting  the  title. 

That  suit  was  afterwards  dismissed,  and  the  plaintiff  brought 
the  present  action  in  1874. 

Under  these  circumstances  there  is  suflBcient  evidence  to  satisfy 
their  Lordships  that  the  purchase  by  Fakiruddin,  if  indeed  he  did 
purchase  in  the  name  of  Anund  Lochun  Nundi,  was  a  purchase 
henamee  for  the  original  judgment-debtor,  who  furnished  and 
supplied  the  money  for  that  purpose. 

Under  these  circumstances  their  Lordships  think  that  the 
plaintiff  is  not  entitled  to  recover.  It  is  not  necessary  therefore 
to  decide  whether  the  Principal  Sudder  Ameen  had  jurisdiction  to 
issue  the  execution  under  which  the  plaintiff's  vendor  purchased 
the  estate,  but  their  Lordships  wish  it  to  be  distinctly  understood 
that  they  throw  no  doubt  whatever  upon  the  decision  of  the  High 
Court  by  which  it  was  held  that  the  Principal  Sudder  Ameen  had 
jurisdiction  to  issue  the  execution. 

Under  these  circumstances  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  decree  of  the  High  Court  be  reversed,  the 
decree  of  the  first  Court  affirmed,  and  the  suit  of  the  plaintiff 
dismissed  with  costs  in  both  the  Lower  Courts.  The  appellant 
must  pay  the  costs  of  this  appeal. 


Appeal  allowed' 
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RUGHOOBUR  DYAL  SAHOO  and  Others  j  ^ . 

versus  1879 

THE  MAHARAJAH  KISHEN   PERTAB  SAHI. 


ON  APPEAL  FROM  THE  HIGH  COURT   OF  JUDICATURE  AT   FORT 
WILLIAM  IN  BENGAL. 

Allumal  Land-^Reg.  XI  of  1825,  s.  4  cl.  ^^Temporary  Settlements — Usage. 

Their  Lordships  were  of  opinion  that  there  was  no  sufficient  evidence  to 
Jpastify  the  finding  of  the  High  Court  that  the  revenue  settlements  were  made 
"With  the  plaintiffs,  on  the  basis  of  the  River  Gunduck  being  the  boundary  line 
not  only  of  the  two  Zillahs  Sarun  and  Tirhoot,  but  of  the  estates  appertaining 
to  those  districts;  on  the  contrary  they  were  of  opinion  that  the  settlements 
though  temporary,  were  made  with  the  plaintifE's  ancestors  as  the  proprie- 
tor of  an  estate  to  which  the  lands  had  become  an  accretion  by  gradtial 
accession, 

A  temporary  settlement  does  not  reduce  to  a  temporary  estate,  or  to  an 
estate  of  a  limited  and  temporary  character,  the  interest  of  the  holder  in  the 
accretion,  which  was  permanent,  as  being  an  increment  to  an  estate  which  was 
permanent;  but  it  merely  fixes  the  period  during  which  the  increment  should 
be  subject  to  the  revenue  assessed,  so  that  at  the  expiration  of  the  settlement 
the  Government  might  be  at  liberty  to  raise  it  according  to  the  value  of  the 
land. 

This  was  an  appeal  from  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal.  This  case  was 
before  their  Lordships  on  a  former  occasion  when  it  was  remanded 
for  trial  of  certain  issues  to  be  found  in  the  judgment  of  their 
Lordships  reported  at  page  427  of  the  twentieth  Volume  of  the 
Weekly  Reporter.  The  facts  of  the  case  will  be  found  sufficiently 
from  the  following  judgment  of  their  Lordships  which  was 
delivered  by 

Sir  Barnes  Pea.cock  : — The  facts  of  this  case  are  very  clearly 
slated  in  the  judgment  of  their  Lordships  upon  the  remand  in  the 
year  1073.  It  is  clear  that  in  1837  a  settlement  of  the  lands  in 
dispute  was  made  with  the  predecessors  of  the  plaintiff.  That 
settlement  was  made  at  a  revenue  of  Rs.  842-3  annas.  In  1847  the 
settlement  was  renewed,  and  the  predecessors  of  the  plaintiff  con- 

♦Present:— Sir  James  W.    Colvile,    Sir    Barnes    Peacock,    Sir  Montague 
£.  Smith,  and  Sir  Robert  P.  Collier, 
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tinued  in  possession  of  the  lands  from  1837,  when  the  settlement 
was  first  made  with  themi  down  to  the  expiration  of  the  settlement 
of  ]  847.  Prior  to  the  renewal  of  that  settlement  in  1 857  the  River 
Gunduck,  which  was  to  the  South  of  the  plaintifTs  zemindary  and 
to  the  north  of  the  defendant's,  had  so  completely  changed  ita 
course  that  the  lands  in  dispute,  which  were  formerly  on  the  north 
side  of  the  river,  were  capable  of  being  identified  on  the  south  side 
of  it. 

A  question  arose  as  to  the  renewal  of  the  settlement  of  1847, 
and  the  lands  being  then  on  the  south  side  of  the  river,  which  was 
the  acknowledged  boundary  between  the  districts  of  Sarun  and 
Tirhoot,  were  then  in  the  district  of  Sarun*  Mr.  Lautour,  who  wasr 
the  Collector  of  Tirhoot,  and  who  had  formerly  settled  the  lands 
when  they  were  on  the  north  side  of  the  river,  and  were  then  in 
his  district,  had  some  doubt  whether  he  had  jurisdiction  to  re-settle 
them.  The  question  was  referred  to  the  Q>mmissioner,  Mr.  Tayler, 
who  decided  in  favor  of  Mr.  Lau tour's  jurisdiction,  and  directed 
him  to  renew  the  settlement  with  the  owners  of  the  plaintiff's 
zemindary,  Sohagpoor,  upon  which  an  appeal  was  presented  to  the 
Board  of  Revenue,  and  they  ordered  the  settlement  not  to  be  made 
with  the  owners  of  the  plaintifi^s  zemindary  but  with  the  owners 
of  that  of  the  defendant  on  the  southern  side  of  the  river.  It  is 
in  consequence  of  that  order  that  differences  have  arisen  between 
the  parties  as  to  whether  the  plaintiff  was  entitled  to  a  renewal  of 
the  settlement  in  1857  or  whether  the  defendant  was  entitled  to  it. 

The  rule  under  the  first  clause  of  the  14th  Section  of  Regulation 
XI  of  1825  is  that  land  gained  by  gradual  accession,  whether  from  the 
recess  of  a  river  or  of  the  sea,  is  to  be  considered  as  an  increment 
to  the  tenure  of  the  person  to  whose  land  or  estate  it  is  thus 
annexed,  **  whether  such  land  cnr  estate  be  held  immediately  from 
Government  by  a  zemindar  or  other  superior  land-holder,  or  as  a 
subordinate  tenure  by  any  description  of  under-tenant  whatever." 
The  plaintiff  claimed  that  the  lands  in  dispute  were  formerly  an 
increment  to  his  estate  by  gradual  accession,  and  that  they  had 
been  settled  with  the  owners  of  Sohagpoor  upon  that  basis.  By 
the  second  clause  of  the  fourteenth  Section  the  rule  before  men- 
tioned was  not  to  be  considered  applicable  to  cases  in  which  a  river 
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by  sudden  change  of  its  course  breaks  through  and  intersects  an  estate 
without  any  gradual  encroachment,  or  by  the  violence  of  its  stream 
separates  a  considerable  piece  of  land  from  one  estate  and  joins 
it  to  another  estate  without  destroying  the  identity  and  preventing 
the  recognition  of  the  land  so  removed.  The  change  of  the  course 
of  the  Biver  Qunduck  on  the  last  occasion  was  a  sudden  change, 
-and  the  land  which  had  originally  been  settled  with  the  plaintiff 
on  the  north  side  of  the  river  was  capable  of  being  identified  on 
the  south  side  of  the  river.  Therefore  this  land  which  had  been  in 
the  possession  of  the  plaintiff  for  twenty  years  and  had  been  brought 
into  cultivation  by  him,  did  not  according  to  the  4th  Section 
of  Regulation  XI  of  1825,  belong  to  the  owner  of  the  zemindary 
on  the  south  side  of  the  river  as  having  been  gained  by  gradual 
accession.  But  a  question  arose  whether  in  consequence  of  an 
established  usage  the  river,  however  its  course  might  be  changed, 
was  not  to  be  considered  as  the  boundary  between  the  two  zemin- 
daries  as  it  was  between  the  two  districts.  The  2nd  Section  of 
the  Regulation  XI  of  1825  was  relied  upon  by  the  defendant.  By 
that  Section  it  was  enacted  that,  "  Whenever  any  clear  and  definite 
usage  of  Shekust  pywust  respecting  the  disjunction  and  junction  of 
land  by  the  encroachment  or  recess  of  a  river  may  have  been  im- 
memorially  established  for  determining  the  rights  of  the  proprietors 
of  two  or  more  contiguous  estates,  divided  by  a  river  (such  as  that 
the  main  channel  of  the  river  dividing  the  estates  shall  be  the 
constant  boundary  between  them,  whatever  changes  may  take  place 
in  the  course  of  the  river  by  encroachment  on  one  side  and  accession 
on  the  other),  the  usage  so  established  shall  govern  the  decision  of 
all  claims  and  disputes  relative  to  alluvial  land  between  the  parties 
whose  estates  may  be  liable  to  such  usage."  The  Sudder  Board 
of  Revenue  thought  that  there  was  a  clear  and  definite  usage  that 
under  all  circumstances  the  river  should  be  the  boundary  between 
the  zemindaries  on  the  one  side  and  those  on  the  other.  They  say, 
^  At  the  time  of  the  permanent  settlement,  and  since  then,  there 
Las  been,  the  Board  observe,  a  distinct  and  clear  usage  that  the 
main  channel  of  the  Gunduck  should  be  the  constant  boundary 
between  the  two  districts  of  Sarun  and  Tirhoot,  and  between  the 
zemindaries  on  each  bank  divided  by  the  river."  They  accordingly 
ordered  a  settlement  to  be  made  with  the  defendant,  and  in  con- 
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formity  with  those  directiona  a  summary  settlement  of  the  lands, 
which  are  the  subject  of  this  appeal,  was  made  with  the  defendant, 
the  Maharajah  of  Hutwah,  who  obtained  possession  of  the  landsw 
Thereupon  the  plaintiff  in  January  1860  commenced  this  suit.  He 
contended  that  the  lands  having  been  settled  as  an  accretion  to  his 
zemindary  on  the  north  side  of  the  river  were  his  by  virtue  of 
proprietorship ;  and  that  being  capable  of  identification,  notwith- 
standing the  change  of  the  river,  they  belonged  to  him  under  cl.  2, 
s.  4  of  the  Regulation  XI  of  1825,  and  not  to  the  defendant ;  and  then 
the  question  arose  whether  there  was  such  a  custom  as  that  which 
the  Board  of  Revenue  stated,  namely,  a  custom  that  the  river 
should  be  the  boundary  not  only  of  the  districts,  but  of  the  zemin- 
daries  on  either  side. 

The  Principal  Sudder  Ameen  tried  the  case,  and  he  dismissed  the 
plaintiffs*  suit  upon  some  technical  objections,  and  also  upon  the 
ground  that  the  decision  of  the  Board  of  Revenue  that  the  settle- 
ment should  be  made  with  the  plaintiff  was  final  and  conclusive. 
Upon  appeal  to  the  High  Court  they  reversed  that  decision,  and 
remanded  the  case  to  the  Principal  Sudder  Ameen  for  re-triaL 

The  case  afterwards  came  before  this  Board  upon  appeal, 
and  their  Lordships  in  their  judgment  of  remand,*  alluding  to  the 
trial  of  the  case  by  the  Principal  Sudder  Ameen  after  the  remand 
by  the  High  Court,  say  : — "  The  opinion  thus  intimated  clearly 
implies  that  the  principal  if  not  the  only  questions  between  the 
parties  were  whether  the  change  in  the  course  of  the  river  having 
been  sudden,  and  the  lands  being  capable  of  identification,  the 
case  fell  within  the  second  clause,  or  whether  the  recession  of  the 
stream  having  been  gradual,  it  had  taken  from  the  Tirhoot  estate 
what  had  once  belonged  Xo  it,  and  given  what  it  so  took  to  the 
Sarun  estate  by  accretion  in  the  proper  sense  of  the  term.  The 
High  Court  seems  to  have  assumed  that  the  plaintiffs  may  once 
have  had  the  permanent  and  proprietary  interest  in  the  lands,  and 
altogether  to  have  ignored  the  existence  of  the  alleged  usage  as  an 
element  in  the  case.  This  seems  to  have  misled  the  Principal  Sudder 
Ameen  who  tried  the  cause  on  remand,  for  although  in  one  part  of 
his  judgment  he  treats  the  temporary  settlements  with  the  mahks 
of  Sohatrpoor" — that  is,  the  maliks  of  the  zemindary  on  the  north 

•  See  20  W.  R.  457, 
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side  of  the  river — *'  as  having  been  made  with  reference  to  some 
such  usage  as  that  alleged,  and  therefore  to  have  given  them  only 
a  limited  tenure,  he  omitted  to  try  the  issue  whether  the  usage 
existed  in  fact.*'  Their  Lordships  afterwards  went  on  to  say  : — 
•*  The  first  settlement  certainly  purports  to  have  been  made 
with  the  then  maliks  of  Sohagpoor,  in  the  character  of  proprie- 
tors of  the  alluvial  land  settled;  but  in  their  Lordships' opinion 
it  is  doubtful  whether  they  were  treated  as  proprietors  by  reason 
of  the  alleged  usage,  or  because  the  deara  land  was  supposed 
to  have  foimed  by  gradual  accession  on  their  estate,  and  to  have 
become  an  increment  thereto  within  the  meaning  of  the  first  or  of 
the  latter  part  of  the  third  clause  of  s.  4  of  Regulation  XI  of  1025. 
Their  Lordships  have  not  before  them  the  whole  settlement  pro- 
ceedings, and  the  Board  of  Revenue,  which  presumably  had  accesc 
to  them,  has  stated  that  the  settlements  were  made  in  accordance 
with  the  supposed  usage.  The  proceedings  which  are  before  their 
Lordships  are  not  altogether  inconsistent  with  this  proposition.  On 
the  contrary,  they  contain  passages  which  seem  to  favor  it,  though 
they  do  not,  taken  as  a  whole,  support  the  finding  on  this  point  of 
the  Principal  Sudder  Ameen.  From  what  has  been  said  above, 
it  plainly  appears  that  the  material  thing  to  be  determined  in  this 
case  was  the  existence  of  the  alleged  usage,  yet  the  issue  upon  that 
point  has  never  been  tried."  Their  Lordships  finally  remanded 
the  case  in  order  that  two  new  issues  should  be  tried;  "first, 
whether  the  land  in  dispute  was  settled  in  1087  with  the  then 
maliks  of  Mouzah  Sohagpoor  as  the  proprietors  of  alluvion  which 
had  become  an  increment  to  their  estate  by  gradual  accretion,  or 
upon  what  other  grounds  such  settlement  was  made ;  the  burden 
of  proving  the  affirmative  of  the  first  part  of  this  issue  to  be  on  the 
plaintifis.  Secondly,  whether  there  was  at  the  date  of  the  per- 
manent settlement,  and  has  since  been,  a  clear  and  definite  usage 
that  the  main  channel  of  the  River  Gunduck  should  be  the  cons- 
tant boundary,  not  only  between  the  districts  of  Sarun  and  Tirhoot 
but  also  between  the  zemindaries  on  each  bank  divided  by  the 
river.  The  burden  of  proving  the  affirmative  of  this  issue  to  be 
on  the  defendant." 

The  case  then  went  down  and  was  re-tried  upon  those  issues, 
and  further  evidence  was  given   on  the  part  of  the  defendant  to 
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show  that  there  was  such  a  usage.  The  Subordinate  Judge,  upon 
the  evidence,  found  that  no  such  usage  had  been  proved  ;  and  he 
also  found  on  the  first  issue  that  the  settlement  in  18d7  was  not 
raade  upon  the  ground  of  the  alleged  usage  under  &  2  Regulation 
XI  of  1825,  but  on  the  ground  of  their  proprietary  title  under  the 
provisions  of  cl.  1  s.  4  of  that  Regulation,  that  is  to  say,  that  the  laud 
was  settled  in  1037  with  the  owners  of  Sohagpoor  as  the  proprietors 
of  alluvion  which  had  become  an  increment  to  their  estate  by 
gradual  accretion.  An  appeal  was  preferred  from  that  judgment  to 
the  High  Court,  and  that  Court  overruled  the  decision  of  the  Lower 
Court  upon  the  finding  on  the  first  issue,  and  they  abstained  from 
coming  to  any  conclusion  upon  the  second  issue.  There  certainly 
is  no  sufficient  evidence  to  justify  their  Lordships  in  finding  that 
there  was  such  a  clear  and  definite  usage  as  that  stated  in  the 
second  issue,  and  in  overruling  the  decision  of  the  Lower  Court 
upon  that  issue  upon  which  the  High  Court  have  expressed  no 
opicion. 

Mr.  Justice  Kemp,  one  of  the  learned  Judges  of  the  High 
Court  who  decided  the  case  upon  appeal,  held  that  the  Subordinate 
Judge  was  wrong  in  finding  that  the  lands  have  been  settled  with 
the  owners  of  Sohagpoor  in  1837  upon  the  ground  of  their  pro- 
prietary title  under  cl.  1  s.  4  of  the  before-mentioned  Regulation. 
At  page  257  of  his  judgment  he  does  not  quite  accurately  state 
what  the  issue  really  was.  Speaking  of  their  Lordships*  judgment 
on  remand,  he  says  : — "They  then  remark,  'that  if  it  should  appear 
that  the  alleged  usage,  that  is,  the  usage  set  up  by  the  defendants, 
namely  that  the  River  Qunduck  is  the  boundary  between  the 
two  Zillahs  of  Sarun  and  Tirhoot,  exists,  and  that  the  settlements 
were  made  on  the  basis  of  that  usage,  or'  (and  these  observations 
are  very  important)  'for  any  other  reason  the  interest  of  the 
maliks  of  Sohagpoor  in  the  land  in  dispute  was  of  a  limited  and 
temporary  character  and  had  expired,  that  would  be  fatal  to  the 
plaintiffs^suit."  There  was  no  doubt  that  the  river  was  the 
boundary  between  the  two  Zillahs  of  Sarun  and  Tirhoot ;  but  the 
TOal  question  was  whether  there  was  a  clewr  and  established 
usage  that  that  river  should  be  the  constant  boundary  between 
the  zemindaries  on  either  side.  That  was  the  question  as  to  usage 
which  their  Lordships  intended  to  be  decided.  ,. 
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Oq  reversing  the  decision  of  the  Lower  Court  npon  the  first  issue,  J*  C. 

Mr.  Justice  Kemp  says :  "Then  comes  the  document  to  be  found  at  J^ 

page  33,  Appendix  1,  which  is  a  proceeding  of  the  Deputy  Collector  Rughoobur 

of  Tirhoot,  Mr.   Edward   D'Rozario,  dated  28th  November  1837.  hoo  and 

At  page  35  he  says  that,  'Having  held  a  local  enquiry  and  examina-  ^^ 

tion  I  effected  a  temporary  settlement  for  seven  years  from  1245  '^"^  Maha- 

RAJAH  llvl" 

to  1251  Fusli,  with  Jugdeo  Narain,   the  proprietor  of  the  bureri     shen  Per- 

lands   above   mentioned,'   that  is,  the  lands  of  Sohagpoor.**     That  

does  not  affect  the  case  at  all.  He  merely  says  that  he  had  made 
a  temporary  settlement  with  the  owners  of  Sohagpoor.  Mr.  Justice 
Kemp  proceeds,  "  Then  follows,  at  page  41,  a  copy  of  the  report  of 
the  same  officer,  mj.,  Mr.  Edward  D*Rozario,  the  Deputy  Collector 
of  Tirhoot,  to  his  immediate  superior,  Mr.  Campbell.  Before  refer- 
ring to  this  report  we  notice  a  passage  in  the  settlement  proceeding 
of  Mr.  D'Rozario,  which  is  to  be  found  at  page  89,  Appendix  1, 
He  says,  "The  proprietors  of  Mouzah  Bhukain,  etc.,  Pergunnah 
Goa,  Zillah  Sarun,  were  given  to  understand  that  a  settlement  of 
the  land  that  has  accreted  from  the  Qunduck  cannot  be  made 
contrary  to  the  line  of  demarcation,  namely,  the  River  Qunduck.' 
Returning  to  the  Report  of  Mr,  D'Rozario,  submitting  his  pioceed- 
ing  to  his  immediate  superior,  we  find  at  page  42,  paragraph  6,  of 
that  Report  that  the  petition  of  the  maliks  of  Bhukain,  in  which 
they  had  claimed  for  an  exception  to  the  established  usage  of  the 
recognised  boundary  of  the  main  channel  of  the  Qunduck  to  be 
made  in  their  favor,  was  opposed  to  all  regulations  and  was  inad- 
missible." Those  two  documents  are  set  out  in  the  present  record, 
first  at  page  44,  in  which  Mr.  D'Rozario  says,  "Therefore  the 
proprietors  of  Mouzah  Bhukain,  etc.,  Pergunnah  Qoa,  Zillah  Sarun, 
were  given  to  understand  that  a  settlement  of  the  land  that  has 
accreted  from  the  Qunduck  cannot  be  made  contrary  to  the  line  of 
demarcation,  namely,  the  River  Qunduck."  He  does  not  say  that 
a  clear  and  definite  usage  existed  that  the  River  Qunduck  was  to  be 
the  boundary  between  the  two  zemindaries.  The  other  document 
to  which  the  learned  Judge  refers  is  at  page  47  of  the  Record  and  is 
contained  in  a  letter  to  Mr.  Campbell,  who  was  the  Deputy  Collector 
in  charge  of  khas  and  resumed  mehals  in  Tirhoot.  That  letter  was 
dated  the  16th  February  1838,  and  contains  the  passage  to  which 
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the  learned  Judge  refers  :  "The  petition  of  the  maliks  of  Bhukain, 
etc,,  Zillah  Sarun,  for  exception  to  the  established  boundary  of  the 
main  channel  of  the  Ounduck  in  opposition  to  all  regulation  was 
inadmissible,  and  their  unfounded  ofBciousness  pointiug  out  the 
permanently  assessed  land  as  portion  of  the  alluvion  from  a 
puerile  motive."  To  say  the  least  of  it,  it  is  very  ambiguous 
what  was  meant  by  that  statement.  But  in  the  last  paragraph 
of  that  letter,  at  page  48  of  this  Record,  paragraph  9,  he  says  : 
**These  lands  established  as  an  alluvion  of  the  estate  registered  in 
the  name  of  Futteh  Sing,  descending  on  his  demise  to  his  sons  Qun- 
ga  Persad  and  Jugdeo  Narain  Sing,  with  the  latter  as  the  surviving 
proprietor,  I  have,  under  Regulation  XI  of  1825  effected  a 
temporary  settlement  for  seven  years,  from  1245  to  1251  Fusli  in- 
clusive, on  the  sudde-r  jumma  of  Sicca  Rs.  789-9-0,  or  Co.'s  Rs.  842 
-8-2,  which  I  now  have  the  honor  to  submit  to  your  approval." 
If  Mr.  D'Rozario  had  relied  upon  a  clear  and  established  usage 
that  the  river  was,  under  all  circumstances,  to  be  the  boundary 
between  the  two  zemindaries,  it  was  unnecessary  to  say  that  it 
had  been  established  that  the  lands  were  an  alluvion  of  the  estate, 
etc.  It  would  have  been  suffi  cient  to  say  they  are  to  the  north 
of  the  river,  and  consequently,  accor  ding  to  the  established  usage, 
are  part  of  the  zemindary  on  the  northern  side  of  it.  It  appears, 
therefore,  to  their  Lordships  that  the  lands  were  settled  with  the 
predecessors  of  the  plaintiffs  as  an  alluvion  of  their  estate,  and 
that,  as  far  as  the  statements  in  the  letters  go,  they  do  not 
establish  that  it  was  made  with  the  plaintiff  upon  the  ground  of 
there  being  an  ancient  and  established  usage  that  under  all  cir- 
cumstances the  River  Qunduck  should  be  treated  as  the  boundary 
between  the  two  zemindaries.  Having  referred  to  those  docu- 
ments, Mr.  Justice  Kemp  proceeds  to  say  that  the  settlements 
were  merely  temporary.  He  says,  "These  are  all  the  proceedings  of 
any  importance  with  reference  to  the  first  temporary  settlement 
made  with  the  plaintiffs  by  the  revenue  authorities.  The  second 
settlement  was  made  for  ten  years  with  the  plaintiff,  from  1846 
to  1856  by  Mr.  Deputy  Collector.  At  page  45  will  be  found  the 
proceeding  of  that  oflScer  with  reference  to  this  second  temporary 
settlement  made  with  the  plaintiff.    That  proceeding  was  before 


INDIAN  APPEALS.  305 

their   Lordsliips  of  the   Privy  Council."     It  does  Dot  appear  that         J*C. 
the  second  settlement  at   all  afiFected  the   case ;  it  was   merely  a  w^ 

renewal   of  the  settlement  of  1837,  and  if  the  settlement  of  1837      dyal  Sa- 
had  been  made  on  the  principle  of  established   usage,   the   second       "oUiers 
settlement    followed    upon    the   ground   of  that    usage.     If,    on  ^'i^ 

the  contrary,  it  was  made  with  the  plaintiff  as  the  proprietor  of  an  rajah  Ki- 
estate  to  which  the  lands  had  become  an  accretion  by  gradual  j^g  Sahi* 
accession,  then  the  second  settlement  was  made  upon  the  same 
principle.  Mr.  Justice  Kemp  proceeds,  "The  next  proceeding  is 
at  page  55.  This  was  not  before  the  Privy  Council,  but  was  sub- 
sequently filed  after  the  remand  by  the  plaintiffs.  It  is  merely  a 
letter  of  the  Collector  forwarding  the  proceedings  connected  with 
the  temporary  settlement  concluded  with  the  plaintiffs.  But  a 
passage  has  been  referred  to  in  it  by  the  pleader  for  the  plaintiffs, 
in  which  the  Collector  says  that  a  settlement  has  been  concluded 
for  a  period  of  ten  years  with  the  heirs  of  Qunga  Pershad  and 
Jugdeo  Narain  as  maliks  of  the  Kurrari  Mahal.''  That  shows 
that  the  settlement  was  made  with  them,  not  in  consequence  of 
any  known  and  established  usage,  but  upon  the  ground  of  the  ordi- 
nary rule  under  Regulation  XI  of  1825.  Then  he  says,  "Having 
reviewed  the  documents  filed  by  the  plaintiffs  both  before  and  after 
remand,  we  come  to  the  decision  upon  the  first  issue  laid  down  by 
their  Lordships  of  the  Privy  Council ;  and  as  after  a  careful  consi- 
deration we  have  come  to  a  conclusion  different  to  that  which  the 
Subordinate  Judge  has  arrived  at,  we  shall  confine  our  decision  to 
the  finding  on  the  first  issue  laid  down,  inasmuch  as  we  consider 
it  unnecessary  to  enter  into  the  second  issue  laid  down  by  their 
Lordships  of  the  Privy  Council.  We  are  of  opinion  that  the 
settlements  made  with  the  plaintiffs  were  temporary  settlements, 
and  were  made  on  the  basis  that  the  Qunduck  was  the  boundary 
line,  not  only  of  two  Zillahs  Sarun  and  Tirhoot,  but  of  the  estates 
appertaining  to  those  districts;  that  the  land  in  dispute  was 
settled  with  the  plaintiffs  on  temporary  leases,  and  that  those 
settlements  were  of  a  limited  and  temporary  character.  Such 
being  the  case,  to  use  the  words  of  their  Lordships,  this  finding  is 
fatal  to  the  plaintiff's  suit." 

With  reference  to  the  settlements  being  of  a  temporary  charac- 
ter we   must  consider  what  the  law  is   upon   the   subject.     If  this 
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accretion  belonged  to  the  plaintiffs  by  virtue  of  the  first  clause  of 
s.  4  of  Regulation  XI  of  1825  as  lands  which  had  been  gained  by 
gradual  accession  to  their  estate,  then  by  virtue  of  the  first  clause  of 
that  section  it  became  an  increment  to  the  plaintiff's  estate,  and  the 
property  became  his  property.  The  words  arc :  **  When  land  is 
gained  by  gradual  accession,  whether  from  the  recess  of  a  river  or 
of  the  sea,  it  shall  be  considered  an  increment  to  the  tenure  of  the 
person  to  whose  land  or  estate  it  is  thus  annexed,  whether  such 
land  or  estate  be  held  immediately  from  Government  by  a  zemin- 
dar or  other  superior  landowner,  or  as  a  subordinate  tenure  of  any 
description  of  under  tenant  whatever;  provided  that  the  increment 
of  land  thus  obtained  shall  not  entitle  the  person  in  possession  of 
the  estate  or  tenure  to  which  the  land  may  be  annexed  to  a  right 
of  property  or  permanent  interest  therein  beyond  that  possessed 
by  him  in  the  estate  or  tenure  to  which  the  land  may  be  annexed, 
and  shall  not  in  any  case  be  understood  to  exempt  the  holder  of  it 
from  the  payment  to  Qovemment  of  any  assessment  for  the  public 
revenue  to  which  it  may  be  liable  under  the  provisions  of  Regulation 
XI  of  1819,  or  of  any  other  Regulation  in  force."  Assume  it  to  be  a 
case  within  this  Section,  the  land  became  the  property  of  the  prede- 
cessors of  the  plaintiffs  liable  to  be  assessed  by  the  Government 
for  revenue;  but  there  was  no  obligation  on  the  part  of  the  Govern- 
ment to  assess  it  permanently,  nor  would  it  have  been  proper  to  do 
so,  because  at  the  time  when  it  was  first  annexed  it  was  mere  sandy 
soil  scarcely  culturable,  and  was  so  reported  by  Mr.  D'Rozario. 
In  his  report  at  page  45,  he  says,  "  At  first  he" — that  is 
Jugdeo  Narain  Sing,  the  plaintiff's  predecessor —"  raised  a 
number  of  pleas  as  to  his  inability  to  pay  the  rent," — that  is, 
the  revenue, — "  and  that  the  diara  will  not  remain  in  existence, 
owing  to  the  force  of  the  River  Gunduck.  Upon  this  he  was 
made  to  understand  that  the  whole  of  the  land  is  some- 
what like  a  sandy  desert,  and,  of  course,  after  the  lapse  of  some 
time  it  will  become  culturable,  and  yield  a  great  profit."  Then 
he  assented  to  take  it  at  the  revenue,  which  the  Government 
fixed  at  the  time,  of  Co.'s  Rs.  842,  and  began  to  cultivate  it ; 
but  the  Government  only  assessed  temporarily  that  which  was 
his  permanent  property.  A  temporary  assessment  did  not 
reduce  to  a  temporary  estate,  or  to  an  estate   of  a  limited   and 
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temporary  character,  the  interest  of  the  plaintifif  in  the  accretion, 
wliich  was  permanent,  as  being  an  increment  to  an  estate  which 
was  permanent,  but  it  nearly  tixed  the  period  during  which  the 
increment  should  be  subject  to  the  revenue  of  Rs.  832,  so  that 
the  Government  at  the  expiration  of  the  settlement  might  be  at 
liberty  to  raise  it  according  to  the  value  of  the  land.  At  the 
expiration  of  the  settlement  of  1837  they  renewed  the  settle- 
ment at  a  revenue  of  Rs.  1,500.  The  land  had  then  become 
improved.  The  plaintiff  remained  in  possession  of  the  land 
under  temporary  settlements  from  the  year  1837,  for  a  period 
of  nearly  20  years,  down  to  the  year  1857,  and  during  the  whole 
of  that  time  he  paid  revenue  to  Government,  partly  during  the 
time  when  the  land  was  little  better  than  a  sandy  desert.  The 
plaintiff  and  his  predecessors  cultivated  the  land,  and  so  improved 
it  that  in  1847  it  was  assessed  at  Rs.  1,500.  The  plaintiff  was 
during  twenty  years  in  occupation  of  the  land,  when  at  the  expira- 
tion of  the  settlement  of  1847,  in  consequence  of  a  sudden  turn 
of  the  River  Gunduck,  it  was  on  the  southern  side  of  the  river 
capable  of  being  identified,  and  still  belonged  to  the  plaintiff, 
unless  there  was  a  clear  and  definite  usage  that  the  River  Gun- 
duck  was  to  be  the  boundary,  not  only  between  the  two  districts, 
but  betweenj^the  zemindaries  on  either  side. 

Such  a  custom  has  not  been  proved  ever  to  have  existed.  The 
Subordinate  Judge  has  found  that  there  was  no  such  usage.  The 
High  Court  has  not  considered  the  evidence  or  reversed  the  finding 
of  the  Subordinate  Judge  upon  the  second  issue,  and  their  Lordships 
are  of  opinion  that  the  established  usage  was  not  made  out.  The 
usage  not  having  been  proved,  their  Lordships  are  of  opinion 
that  there  was  no  sufficient  evidence  to  justify  the  finding  of  the 
High  Court  that  the  revenue  settlements  were  made  on  the  basis 
that  the  River  Gunduck  was  the  boundary  line  not  only  of  the  two 
zillahs,  Sarun  and  Tirhoot,  but  of  the  estates  appertaining  to  those 
districts  ;  on  the  contrary,  they  are  of  opinion  that  the  settlements, 
though  temporary,  were  made  with  the  predecessors  of  the  plaintiff" 
as  an  alluvion  to  the  estate  of  Sohagpur,  which  in  1837  was 
registered  in  the  name  of  Futteh  Singh,  and  upon  the  ground  that 
the  predecessors  of  the  plaintiff  were  the  maliks  and  proprietors 
of  the  estate,  and  consequently  that  the  finding  of  the  Lower  Court 
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upon  the  first  issue,  under  the  remand  from  this  Board,  was  a 
correct  finding,  and  that  the  reversal  of  the  finding  by  the  High 
Court  was  erroneous. 

They  will  therefore  humbly  advise  Her  Majesty  that  the  decree 
of  the  High  Court  be  reversed,  that  it  be  declared  that  the  plaintiffs 
are  entitled  to  the  land  in  dispute,  and  to  have  a  settlement  made 
with  them,  and  that  it  be  ordered  that  the  plaintiffs  do  recover 
possession  of  the  said  lands,  with  mesne  profits,  from  the  date  of 
the  institution  of  the  suit,  such  mesne  profits  to  be  assessed  in 
execution  of  the  decree  ;  and  that  the  respondent  do  pay  the  plain- 
tiffs the  costs  in  all  the  Lower  Courts  and  the  costs  of  the  former 
appeal  to  Her  Majesty  in  Council  as  already  taxed  as  part  of  the 
costs  in  the  cause  ;  and  their  Lordships  order  that  the  respondent 
do  pay  the  costs  of  this  appeal. 

Appeal  decreed. 


DWARKA  DOSS  and  Others 

versus 

EAI  SITA  RAM. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE, 

NORTH-WESTERN  PROVINCES. 

Sale  in  execution  of  a  decree^  Right  of  the  purchaser  to  recover  property  in  the 

hands  of  the  creditor. 

Their  Lordships,  upon  the  evidence,  found  that  the  property  in  dispute  was 
deposited  with  the  appellants,  and  the  respondent  being  the  purchaser  of  that 
property  under  a  sale  in  execution  of  a  decree  was  entitled  to  recover  the 
same  from  the  appellants. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  for  the  North-Western  Provinces.  The 
facts  of  the  case  are  fully  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Montague  E.  Smith  : — This  was  an  action  brought  by  the 
respondent  against  the  appellants,  a  firm  of  bankers  at  Jounpore, 
to  recover  a  quantity  of  gold,  said  to  consist  of  1,000  gold  mohurs, 
500  guineas,  and  five  ingots  of  gold,  which  are  alleged  to  have  been 
deposited  with  them  by  one  Luchman  Dass,  or  the  value  of  the  gold. 

•Present:  — Sir  James  W.  Colviie,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith  and  Sir  Robert  P.  Collier. 


mDlAN  API>EaLS.  509 

The  plaintiff  claims  as  the  purchaser  of  the  right  of  Luchman  Dass  J*^' 

in  the  deposit  under  an  auction  sale  held  in  pursuaiKie  of  execution  ^^ 

proceedings  upon  a  decree  which  he  had  obtained  against  Ltichman      Dwarka 
Dass.     The  claim  is  founded  upon  the  following  case  : —  Others 

Luchman  Dass  was  one  of  a  firm  of  native  bankers  caiTying  r^i  Sita 
business  at  Gazeepore  and  Jounpore,  certainly  at  Gazeepore,  and  ^^* 
apparently  also  at  Jounpore  where  he  lived.  The  firm  had  got 
into  difficulties,  and  in  February  1870,  had  become  bankrupt.  In 
what  particular  way  it  had  become  so  is  not  stated,  but  there  seems 
to  be  no  doubt,  and  some  evidence  is  to  be  found  in  the  record  of 
the  fact,  that  Luchman's  firm  was  largely  indebted  at  that  time. 
The  case  alleged  is  that  Luchman  Dass,  with  a  view  to  protect 
the  property  from  his  creditors,  on  the  15th  March  1870,  deposited 
the  gold  in  question  with  the  appellants.  Evidence  was  given  to 
the  effect  that  the  gold  had  been  kept  at  Gazeepore,  and  was 
brought  on  the  15th  March  1870,  or  the  day  before,  to  Jounpore, 
and  placed  in  the  house  of  Luchman  Dass,  and  that  it  was  taken 
on  the  following  morning  to  the  appellants  and  deposited  with 
them.  It  is  said  that  B,surkiot  or  receipt  was  given  for  the  gold, 
which  was  signed  by  one  of  the  appellants,  Luchmee  Narain. 
The  sicrkut  h  set  out  in  the  record  and  is  in  these  terms: — 
"Receipt  'surkut'  granted  to  Baboo  Luchman  Dass,  Khettree,  resi- 
dent of  Mahra  Tollah. 

"  Or.  Dr. 

"Dated  Phagoon  Soodee  13th  Sumbut,  1826, 1,000  gold  mohurs, 
600  guineas,  5  gold  ingots  weighing  500  tolahs. 

**Firm  of  Madun  Gopal,  Ram  Charun,"  which  appears  to  be 
the  appellants'  firm,  and  it  is  signed  "Luchmi  Narain." 

The  next  fact  which  appears  in  the  evidence  [is  that  about 
the  8th  June  1870  Luchman  Dass  made  a  demand  upon  the  appel- 
lants for  the  gold,  or  the  value  of  it.  At  that  time  the  appellants 
did  not  deny  the  deposit  but  said  that  when  the  settlement  with 
the  creditors  took  place — and  it  has  been  suggested  that  a  settle- 
ment with  the  creditors  was  the  reason  for  the  demand — they  would 
deliver  it  back.  It  is  stated  that  after  that  demand,  on  the  30th 
June  1870,  Luchman  Dass  deposited  a  pearl-necklace  with  the 
appellants  for  sale.  On  the  following  day  he  demanded  the  necklace 
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J.  C.  or  the   price  of  it,  and  the  appellants   denied   having  received  it. 

'^79  On  the  following  day,  the  2nd  July,    a   demand   was   again    made 

DwARKA       on   the    part  of  Luchman   Dass  for  the  gold,  and  on  that  occasion 
Others         the  appellants  repudiated    the    transaction   and  denied    all   know- 

Rai^ita       l^Jg^  0^  it-    Luchman  Dass  proceeded  criminally  against  the  appel- 
Ram.  lants  for  fraudulently  withholding   the  necklace,  under  section  409 

of  the  Criminal  Code,  and  it  appears  that  the  case  was  heard  before 
the  Magistrate  of  the  district,  who  convicted  two  of  the  appellants 
and  sentenced  them  to  two  years*  imprisonment.  There  was  an 
appeal  from  the  Magistrate's  decision  to  the  Judge,  who  affirmed 
it;  and  a  subsequent  appeal  to  the  High  Court  upon  the  question 
of  law,  who  also  affirmed  the  decision.  Their  Lordships  mention 
these  proceedings  as  a  part  of  the  history  of  the  case,  but  they  have 
not  allowed  the  fact  that  the  appellants  were  convicted  to  influence 
their  judgment  in  the  present  case.  It  is,  however,  impossible 
not  to  notice  the  fact,  because  the  story  of  the  necklace  was  more 
or  less  connected  with  that  of  the  deposit  in  question  in  this  suit, 
and  the  learned  Counsel  for  the  appellants*  drew  an  inference 
adverse  to  the  respondent's  case  from  that  prosecution,  suggesting 
that  it  was  probably  done  to  influence  the  minds  of  those  who  ha<l 
to  decide  the  question  as  to  the  gold  adversely  to  the  appellants. 

With  regard  to  the  deposit  of  the  gold,  the  first  proceeding  was 
taken  by  Luchman  Dass  himself.  On  the  15th  July  1870  he  filed 
a  petition  praying  to  be  allowed  to  sue  the  appellants  for  the  gold 
in  forma  pauperis.  In  his  plaint  he  does  not  mention  the  sarkut^ 
but  in  his  deposition,  made  three  days  after  the  filing  of  the  peti- 
tion, he  refers  to  the  surkitt,  and  he  refers  to  it  as  having  been  made 
on  plain  paper.  The  petition  to  sue  in  forma  pattperis  was 
ultimately  dismissed,  the  Judge  having  come  to  the  conclusion 
that  Luchman  Dass  had  not  established  to  bis  satisfaction  that  he 
was  entitled  to  sue  as  a  pauper. 

The  next  step  in  the  case  was  the  purchase  by  the  respondent 
of  Luchman  Dass*s  interest  in  the  gold,  at  the  auction-sale  already 
referred  to.  T be  date  of  his  purchase  was  the  6th  April  1871. 
The  proceedings  in  the  suit  which  led  to  the  decree  under  which 
that  purchase  was  made  are  not  in  the  record ;  but  it  has  been 
admitted  by  the  learned  Counsel  for  the  appellants  that  there  is 
no  evidence  whatever  on  the  record  to  show  that  that  suit  was 
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6ther  than   a   hostile   suit,  or  that   there  was  any  collusion  in  it         J- C. 

between  the   respondent  and  Luchman  Dass.     Nor  is  there  any  J^ 

evidence  whatever  in  the  case  that  the  present  action  of  the  respon-      Dwarka 

Doss  and 
dent  as  such  purchaser  is  brought  in  collusion  with  Luchman  Dass.        Others 

1  ndeetl  there  are  some  indications  in  the  proceedings  that  Luchman      ^^j  ^ita 

Dass   was  reluctant   to  assist   the   plaintiff   in  the  prosecution  of         ^^- 

this  suit. 

It  may  be  observed  that  Luchman  Dass  was  indebted  to  the 
appellants  at  the  time  of  the  deposit  in  a  sum  of  Rs.  1,500,  and 
on  the  17th  April  1871  the  appellants  brought  an  action  against 
him  and  his  partners  for  Es.  500,  the  balance  of  that  debt,  and 
obtained  judgment  against  him.  It  has  been  said  that  it  was  an 
improbable  circumstance  that  Luchman  Dass  should  have  deposited 
this  gold  with  the  appellants  who  were  admitted  creditors  of  his 
at  the  time  of  the  deposit.  That  circumstance  scarcely  creates  an 
improbability.  Upon  the  hypothesis  Luchman  Dass  was  about  to 
put  away  property  of  the  value  of  Rs.  30,000  in  order  to  keep  it 
from  the  general  body  of  his  creditors.  Unless  he  had  kept  it  in  his 
own  possession  he  must  have  placed  it  with  bankers  or  some  other 
persons  for  safe  custody.  It  appears  that  two  of  the  partners  of 
the  appellants'  firm  were  his  relatives ;  they  had  had  business 
transactions  together ;  and  if  such  a  scheme  was  to  be  carried  into 
effect  there  seems  to  be  no  improbability,  on  the  contrary,  some 
probability,  that  the  defendants*  firm  would  have  been  selected  for 
that  purpose.  The  small  debt  due  from  Luchman  Dass  to  them 
was  not  likely  to  be  an  obstacle  to  his  selecting  them  for  the 
deposit. 

The  present  action  was  brought  in  July  1873.  The  witnesses 
examined  on  the  part  of  the  plaintiff  to  prove  the  case  were 
agents  and  servants  of  Luchman  Dass  or  of  his  firm,  and  they 
prove  in  distinct  terms  and  circumstantially  that  this  gold  was 
brought  from  Qazeepore,  deposited  in  the  house  of  Luchman 
Dass  at  Jounpore,  and  taken  to  the  appellants,  and  that  the 
receipt  was  obtained  in  the  manner  which  has  been  mentioned. 
Upon  an  examination  of  their  evidence  there  are  some  incon- 
sistencies and  contradictions  to  be  found  in  it.  Those  inconsistencies 
and  contradictions  have  raised  considerable  doubt  in  the  minds 
of  their  Lordships  as  to  the^truth  of  the  case  represented  by  the 
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J»  C.  witnesses,  which  would  have  led  them  to  give  further  consideration 

lfl2  to    it    than     they    have   already   done   if  there   had     not   been 

DwARKA       corroboration   of  their  evidence   in  the   surkut  which   is    alleged 
Doss  and       ^i,  .  iti  %i.  -^     ^  ,.iT 

Others        to  nave  been  given   by   Luchmee  Naram,   and   they    think   that 

Rai  Sita       ^^^^  ^^®»  ^^  ^^®  point  at  which  it  has  now  arrived,  must  be  deter- 

^^^'  mined  principally  by  the  view  which  ought  to   be  taken    of  that 

aurkuts     If  the  aurkut  is  genuine  and  was  really  given,  there  can 

be  little  room  left  for  doubt.     It  would  corroborate  in  the  strongest 

way  the  parol  evidence. 

The  Subordinate  Judge  who  heard  the  witnesses,  both  as  to  the 
fact  of  the  deposit  and  as  to  the  handwriting  of  the  receipt,  came 
to  the  conclusion  that  the  receipt  was  not  in  the  handwriting 
of  Luchmee  Narain,  and  he  disbelieved  the  case  of  the  plaintiff. 
Undoubtedly,  having  come  to  the  conclusion  that  the  surkut  was 
not  in  the  handwriting  of  Luchmee  Narain,  and  necessarily, 
therefore,  to  the  conclusion  that  it  was  a  forgery,  he  was  obviously 
right  upon  that  view  of  the  snrkut  in  disbelieving  the  evidence 
of  the  plaintiff.  But  on  the  appeal  to  the  High  Court  the 
Judges  of  that  Court  thought  that  the  mode  in  which  the  Sub- 
ordinate Judge  had  proceeded  in  testing  the  credit  of  the  witnesses 
upon  the  question  of  handwriting  was  one  likely  to  mislead,  and 
their  Lordships  agree  with  the  High  Court  in  that  opinion. 
Having  come  to  that  opinion,  the  Judges  of  the  High  Court 
determined  to  go  into  an  original  inquiry  as  to  the  genuineness  of 
that  document.  Accordingly  they  gave  the  parties  liberty  to 
adduce  evidence  so  that  there  might  be,  before  themselves,  the 
fullest  possible  investigation  into  the  genuineness  of  that  receipt. 
The  plaintiff  called  all  the  witnesses  he  had  examined  before  the 
Subordinate  Judge  and  one  additional  witness;  and  the  defendant, 
in  like  manner,  called  the  witnesses  he  had  before  examined. 
The  Judges  of  the  High  Court  evidently  took  great  pains  in  the 
investigation ;  they  saw  the  witnesses  and  the  documents,  and 
could  observe  the  way  in  which  they  were  submitted  to  the  wit- 
nesses; and  they  have  gone  in  a  very  careful  judgment  minutely 
into  the  various  documents  prepared  or  used  to  test  the  knowledge 
and  credit  of  the  witnesses  as  to  the  handwriting  of  Luchmee 
Narain,  into  the  way  the  witnesses  dealt  with  them,  and  into  the 
opinions  which  were  elicited   from  the  witnesses  in  their  own 
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presence.     It  is  obvious  that  an  opinion  can  be  formed  witb   much  J.  C, 

greater   accuracy  and  certainty   by  those  who  hear  the  witnesses  '^79 

examined,  and    who   see    the  papers   and  observe   the  manner  in        Dwarka 
,  .  ,     .         .  .  ,.,..,  1     .         ,     .  Doss  and 

Which  the  witnesses  receive  and  deal  with   them,   and  give  their         Others 

opinion  respecting  them,  than    by  those   who  only   see  the  result       Rai*Sita 
of  the  inquiry  when  it  is  committed  to  paper;  and  therefore,  in  all         ^^ 
inquiries  of  this  kind,  the  Court  which  has  not   the   advantage  of 
hearing  the   witnesses  and   seeing  the  documents  must  be  in    a 
position  far  less  able  to  judge  of  the  genuineness  of  the  document 
which  is  impeached  than  those  who  heard   the    evidence   and  saw 
and  watched  all  that  took  place.     The  High  Court  having  made  the 
inquiry,  delivered  a  judgment  marked  by  extreme   care,    and  the 
result  of  their  examination  of  the  evidence  is  stated  at  page  113  of 
the  Record.     After  giving  an  analysis  of  the  evidence,  interspersed 
with  their  observations  upon  it,  they  say  :— "  These  considerations 
lead  us  to  the  conclusion   that   on  the  parol   evidence   alone   the 
appellant   established  a  prima  facie  case  which  the   respondents 
were  bound  to  have  answered.     It  makes  in  favor  of  the  credit  due 
to  the   witnesses,    Hashmut   Ali   and   Sarju   Pershad,   Ram  Dass 
and  Ramsurrun  Lall,  that  they  all  mentioned  other   persons  who 
were  present  and  the  occurrences  to  which  they  respectively  speak, 
whom    the   respondents   might  have   called   to    contradict   them 
had  they  been  so   minded.     Luchmee   Narain   contented   himself 
with  a  simple  denial  of  the   deposit  and   of  the   execution  of  the 
surkiU,     Sheodursan,  who  is  said  to  have  been   present   when    the 
deposit  was  made,  and  when  its  return  was  demanded  and  refused, 
was  not  examined."     Then  they  say : — ^"Beharee  and  Madho   were 
mentioned  as  having  been  present  at  the  deposit,  Hurruck  Narain 
and  Behareeatthe  second  demand,  and  Mathura  Mahraj    when  the 
demand  was  made  by  Ram  Dass  at  the  Collectorate ;  yet   the   res- 
pondent called  none  of  these  persons  to  contradict  the   evidence  of 
the  appellant's  witnesses."    It  seems  that   the  High   Court  were 
accurate  in  saying  that  the  respondent  called  none  of  those  persons  ; 
but  the  appellant  had  called  three  of  them,  and  it   appeared    that 
they  could  give  no   information      They   go   on : — **  We   are    not, 
therefore,    prepared    to    say  that  even   on   the   parol  evidence, 
iq>art  from   the  ^urkut,  the  appellant  would  not  be  entitled  to  a 
decree," 

40 
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J-  C.  It  is  unnecessary  for  their   ZiOrdships  to  say  whether  or  not 

l^  they  would  have  agreed  with  that  conclusion  of  the  High  Court 
t)WARKA       upon  the  parol  evidence  if  the  mrkut  had  not  existed.     The  mrkut 

Others  having  been  found  by  the  High  Court  to  be  a  genuine  document, 
RaiI^ita       ^*  ^®  ^^^  necessary  for  them  to  say  what  would  have  been  the  effect 

Ram.  ^f  the  parol  evidence  upon  their  minds  if  it  had  stood  alone.     They 

cannot  however  but  think  that  the  High  Court  was  right  in  giving 
considerable  weight  to  the  omission  on  the  port  of  the  appellants 
to  call  witnesses  whom  they  might  have  called.  It  is  inconceivable 
that  if  Sheodurshun  was  able  to  contradict  the  fact  of  the  deposit, 
he  should  not  have  been  called  to  do  so.  He  is  said  by  the  appel- 
lant's witnesses  to  have  been  present  at  the  time  of  the  deposit. 
He  is  not  only  one  of  the  defendants,  but  it  appears  from  the  pro- 
ceedings that  he  was  attending  to  the  defence  in  Court ;  yet  he  did 
not  tender  himself  to  be  examined  as  a  witness  to  contradict  the 
fact  of  the  deposit  which  was  proved  by  the  plaintiff^s  witnesses  to 
have  taken  place  in  his  presence.  It  may  also  be  observed  that 
Lnchmee  Narain  is  examined  in  the  most  general  way.  He  simply 
denies  the  fact  of  the  deposit  and  of  his  having  given  the  receipt; 
he  is  not  examined  circumstantially  as  to  the  relations  of  his  firm 
with  Luchman  Oass,  the  position  in  which  Luchman  Dass  was, 
though  he  must  have  known  of  these  things,  nor  even  as  to  the 
demands  which  were  said  to  have  been  made  for  the  gold,  and  no 
other  witness  from  the  bank  or  from  any  other  quarter  is  called  to 
show  that  there  was  no  truth  in  the  plaintiff's  case.  It  certainly 
seems  to  their  Lordships  that  there  was  a  prima  fade  cs^q  made  by 
the  plaintiff,  and  that  it  has  not  been  so  fully  answered  as  it  might 
have  been,  if  it  were  untrue,  by  the  appellants. 

Then,  the  High  Court  having  gone  into  the  inquiry  as  to  the 
handwriting,  came  distinctly  to  the  conclusion  that  the  durhwt  was 
in  the  handwriting  of  Luchmee  Narain,  and  they  state  their  con- 
clusion in  these  terms : — *'  To  us  Beni  Pershad  appears  to  be  by 
far  the  most  reliable  and  capable  witness  called  to  speak  to  the 
handwriting",  —that  is,  the  most  reliable  and  capable  on  either 
side, —  "  And  having  ourselves  compared  mrhd  A  with  other  do- 
cuments admittedly  written  or  signed  by  Luchmee  Narain,  we 
have  no  hesitation  in  accepting  Beni  Pershad's  statement  that 
mrkut  A  is  in  the  handwriting  of  Luchmee  Narain.'' 
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Their  Lordships  have  already  pointed  out  the  extreme  difficulty  J*^- 

in  which  they  are  placed  by  being  invited   to  say,    without  having  \^ 

seen  the  documents  or  the  witnesses,  that  this  conclusion  is  wrong.       Dwarka 
They  think,   adverting  to   the  considerations  already  alluded  to,        Others 
that  it  is  not  possible  for  them  to  say,  in  the   circumstances  of  this       Ra/sita 
case,  that  upon  this  point  the  High  Court  is  wrong;  and  that  being         ^au. 
so,  they  are  unable  to  come  to  the  conclusion  that  the  case  of  the 
respondent  is  untrue.     It  is  a  case  proved  in  its  circumstances   by 
witnesses,   supported  by   a  written  document  found  by  the  High 
Court,    who   heard   the   witnesses,    to  be  a  genuine  document  and 
insufficiently  answered  on  points  where,  if  untrue,  it   might   have 
been  refuted   by   better  and  stronger  evidence  than  that  adduced 
by  the  appellants. 

There  are  no  doubt  points  of  di6Sculty  in  the  way  of  the  res- 
pondent's case  which  have  been  ably  commented  upon  by  the 
learned  Counsel  for  the  appellants.  One  is  the  circumstance  that 
Luchman  Dass,  iu  his  deposition  in  the  pauper  suit,  speaks  of  the 
receipt  as  having  been  given  on  plain  paper.  Undoubtedly,  although 
originally  so  given,  according  to  the  evidence,  a  stamp  had  been 
afterwards  affixed  to  it.  But  although  this  misdescription  is  a  cir^^ 
cunistance  adverse  to  the  plain tiflPs  case,  it  is  only  one  to  be 
weighed  with  the  others,  and  it  is  possible  that  Luchman  Dass 
was  thinking  of  the  receipt  as  it  was  originally  given.  It  had  not 
been  in  his  pos.^ession  for  some  time.  Here  again  the  appellants 
have  chosen  to  leave  the  case  without  contradictory  evidence. 
The  witnesses  on  the  part  of  the  plaintiflF  state  circumstantially 
that  they  went  to  the  appellants'  bank,  and  that  the  stamp  was 
affixed,  and  Luchmee  wrote  lines  upon  it.  Luchmee  is  not  asked 
a  question  upon  it,  and  the  plaintiffs  case  upon  this  fact  stands 
unanswered. 

Another  circumstance  which  was  strongly  relied  upon  by  the 
learned  Counsel  was,  that  there  was  no  evidence  to  show  how  this 
gold  had  come  into  the  possession  of  Luchman  Dass,  or  how  long  he 
had  had  it.  The  witnesses  for  the  plaintiif  say  it  was  at  Gazee- 
pore,  which  would  have  been  a  place  where  it  would  naturally  have 
been  kept  if  Luchman  Dass  had  really  possessed  it;  and  there  was 
no  cross-examination  upon  the  point  so  as  to  put  the  respondent 
upon  further  proof  than  he  had  given.     It  is  obvious  that  if  Luch- 
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J-    '  man    Dass  had  contemplated  the  scheme  of  secretinff  a  part  of  hia 

v__,  property  m   otider  to   preserve  it  for  himself  and  to  defraud  his 

^s'lnd  <^^<Ji<iOTs  of  it,  this  gold  would  have   been  collected   from   time   to 

Others  time,  and  would  probably  not  have  found  its  way  into  his  books. 

^l^Md^^  Then  observations  were  made  upon  the  fact  that  the  defendants' 

books    contained   no   entry    of    the  transaction.     Assuming    the 

transaction  to  be  that  which  it  is  supposed  throughout  to  be,  it  is 
not  likely  that  entries  would  have  been  found  in  the  regular  books 
of  the  appellants  regarding  it;  and  although  a  discrepancy  has 
been  attempted  to  be  fastened  upon  the  evidence  of  the  witnesses- 
some  of  thein  stating  that  there  was  an  entry  in  a  book,  whereas 
no  such  entry  has  been  found, — that  may  be  explained  by  the  cir- 
cumstance that  the  entry  is  said  to  have  been  made  in  a  smalt 
hand  book  which  would  not  be  one  of  the  regular  books  of  the  firm. 

Their  Lordships  have  given  full  consideration  to  all  these 
circumstances ;  indeed  they  have  considered  the  case  with  some 
anxiety,  feeling  that  there  were  circumstances  in  it  which  should 
induce  a  Court  to  hesitate  before  coming  to  a  decision  upon  it ;  and 
having  so  done,  they  have  come  to  the  conclusion,  for  the  reasons 
above  stated,  that  they  are  unable  to  reverse  the  decision  of  the 
High  Court. 

They  will,  therefore,  humbly  advise  Her  Majesty  to  affirm  it,  and 
to  dismiss  this  appeal. 

Appeal  dismissed. 
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MAHARAJAH  NILMONEY  SINGH  DEO  BAHADOOR. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

Contract — Fraudulent  Misrepresentation — ReUef, 

Having  regard  to  the  probabilities  of  the  case,  to  the  fact  that  the  action 
was  not  brought  until  the  husband  who  alone  was  able  to  throw  much  light 
upon  it  as  far  as  the  plaintiffs  case  was  concerned  was  dead,  and  considering 
the  character  of  the  evidence :  their  Lordships  came  to  the  conclusion  that 

*  Present  :— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  £• 
Smith,  atxd  Sir  Robert  P.  Collier.- 
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no  sufficient  case  had  been  made  out  by  the  plaintiif  to  enable  her  to  set 
aside  the  contract  onjthe  ground  of  fraud  ;  and  intimated  that,  even  if  plaintiff 
had  been  entitled  to  set  aside  the  contract  on  that  ground,  it  did  not  follow  that 
she  would  have  been  entitled  to  the  relief  she  prayed  for. 

This  was  aa  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts  of 
the  case  are  fully  stated  in  the  judgment  of  their  Lordships  which 
was  delivered  by 

Sir  Robert  Collier: — In  this  case  we  have  to  deal  with  two 
suits.  The  first  suit  is  by  the  widow  of  one  Gobind  Pershaud 
Pundit  against  the  Rajah  of  Pachete,  in  which  she  seeks  to  have  a 
certain  contract  of  sale  which  her  husband  entered  into  with  the 
Rajah  reformed,  on  the  ground  that  her  husband  was  induced  to 
enter  into  it  by  fraudulent  misrepresentation  on  the  part  of  the 
Rajah.  She  states  her  case  in  this  way ;  that  the  Rajah  settled 
a  talook  consisting  of  247  mouzahs  with  her  husband  in  considera- 
tion of  a  premium  of  Rs.  42,411,  and  a  rent  of  Rs.  40,070; 
and  she  alleges  that  her  husband,  "relj^ing  on  the  word  of  the 
Rajah,  gave  a  kubooliat  without  enquiring  into  the  mouzahs 
and  the  rents ;  and  on  commencing  to  make  the  collections  it 
has  appeared  since  that  time  up  to  the  present  that  with  re- 
gard to  the  mouzahs,  the  list  of  which  and  the  particu- 
lars of  the  rents  thereof  which  are  objected  to  are  written  below 
according  to  the  objections  of  their  tenants  and  the  persons  in 
possession,  and  on  account  of  certain  lands  not  being  ascertained, 
the  rent  of  Rs.  16,045,  5  gundas,  1  cowrie,  was  not  realized  from 
the  mehal.  Information  of  this  was  given  to  the  zemindar  defendant 
and  he  promised  to  grant  a  remission  of  the  rents  objected  to,  etc, ; 
but  up  to  this  time  he  has  not  made  any  settlement.  I  therefore 
bring  this  suit  for  obtaining  an  abatement  of  the  rent  of  Rs.  16,0 15, 
6  gundas  1  cowrie,  and  a  refund  of  the  consideration  money  propor- 
tionate to  that  amount." 

It  would  appear  that  the  husband  of  this  lady  was  a  man  of 
considerable  property,  of  much  intelligence  and  enterprise,  and  that 
he  bought  on  the  2nd  June  1860  a  putnee  talook  of  the  Rajah  of 
Pachete  of  great  extent,  comprising  no  less  than  three  pergunnahs, 
and  acquired  with  that  putnee  the  right  to  receive  rents  from  a 
jiumber  of  undex-tenants  who  held  under   different  tenur^^.     The 
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bynamah  or  deed  of  sale  of  this  property  is  the  document  which  the 
widow  seeks  to  have  reformed.  On  the  other  hand,  the  Bajab 
brought  against  the  widow  an  action  for  the  amount  of  rent  due« 
The  course  of  litigation  may  be  thus  described  :  The  case  in  the 
first  place  came  before  a  Subordinate  Judge,  who  came  to  the  con- 
clusion that  no  case  of  fraud  had  been  made  out  against  the  Rajah 
upon  the  evidence,  chiefly  documentary,  then  before  him,  and  fur- 
ther intimated  that  if  a  case  of  fraud  had  been  made  out,  the 
plaintiff,  although  she  might  be  entitled  to  set  aside  the  contract, 
was  not  entitled  to  the  relief  she  prayed  for.  An  appeal  was 
preferred  from  this  judgment  to  the  High  Court,  and  the  High 
Court  on  the  2nd  May  1864  intimated  that  there  was  some  prima 
facie  evidence  of  fraud,  inasmuch  as  it  appeared  that,  at  all  events 
with  respect  to  some  of  the  mouzahs  mentioned  in  the  bynamah, 
there  had  been  a  material  misrepresentation  on  the  part  of  the 
Rajah  of  the  rents  which  were  received  from  them.  Accordingly 
the  case  was  remanded  for  further  enquiry.  Upon  that  a  local 
investigation  by  an  Ameen  was  directed  by  the  Principal  Sudder 
Ameen,  the  report  of  which  extends  over  upwards  of  one  hundred 
pages.  The  Ameen  enquired  with  reference  to  each  of  the  several 
mouzahs  or  tenures  comprised  in  this  putnee  talook,  in  the  first 
place,  what  rent  was  mentioned  in  the  deed  of  sale ;  secondly, 
what  rent  the  plaintiff  stated  as  realizable;  thirdly,  what  the 
plaintiff  stated  as  unrealizable ;  fourthly,  what  was  proved  to  be 
the  excess  of  rent  mentioned  in  the  deed  of  sale  above  that 
actually  realizable  by  the  plaintiff,  and  then  the  rent  of  which 
the  plaintiff  is  entitled  to  an  abatement,  and  the  amount  of  con- 
sideration money  which  she  was  entitled  to  have  refunded.  The 
Ameeo,  applying  this  investigation  to  each  of  the  mouzahs  sepa- 
rately, came  to  the  conclusion,  with  respect  to  a  great  number  of 
them,  that  the  plaintiff  was  unable  to  obtain  as  much  rent  as  that 
which  the  late  pundit  paid  to  the  Rajah,  and  which  the  Ameen 
appears  to  have  assumed  to  be  that  which  the  tenants  had  before 
paid  to  the  Rajah ;  and  reported  that  the  plaintiff  was  entitled  to 
relief  upon  the  footing  of  the  difference  between  the  rent  realizable 
and  that  which  ought  to  have  been  realizable  according  to  his  view. 
The  defendant,  the  Rajah  of  Fachete,  did  not  appear  before  the 
Ameen,  on  the  ground  that  he  had  preferred  an  appeal  to  the  Fdvy 
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Council  against  the  j  udgment  remanding  the  case.  The  ir  Lordships 
agree  with  the  High  Court  in  regarding  this  as  an  insufficient  reason. 
The  report  of  the  Ameen  was  confirmed,  with  some  reduction 
of  the  amount,  by  the  judgment  of  the  Principal  Sadder  Ameen, 
who  found  that  gross  fraud  was  practised  by  the  Rajah  upon  the 
plaintiff;  he  also  found  that  in  a  document  which  will  be  sebsequent- 
ly  referred  to, — the  "  sale  bund,"  as  it  is  sometimes  called, — there 
was  a  forgery  on  the  part  of  the  Rajah.  The  High  Court  reversed 
the  decision  of  the  Principal  Sudder  Ameen.  They  came  to  the 
conclusion  that  there  was  no  forgery  in  the  sale  bund,  and  that 
there  was  no  sufficient  fraud  proved  on  the  part  of  the  plaintiff 
to  entitle  her  to  the  relief  which  she  prayed.  They  also 
intimated  a  very  serious  doubt  whether,  even  assuming  that  the 
plaintiff  had  been  entitled  to  set  aside  the  contract  on  the  ground 
of  fraud,  she  was  entitled  to  the  remedy  which  she  sought.  The 
High  Court  also  affirmed  the  right  of  the  defendant  Rajah  to  obtain 
the  full  amount  of  rent  which  he  claimed.  From  this  judgment 
the  piesent  appeal  is  preferred. 

It  is  to  be  observed  that  the  late  pundit  entered  into  negotia- 
tions with  respect  to  this  purchase  in  the  year  1859.  He  signed 
the  sale  bund,  which  contained  an  enumeration  of  the  mouzahs 
purchased,  together  with  the  rent  payable  for  each,  on  the  24th 
January  1860 — that  is,  five  months  before  the  actual  deed  of  sale 
was  executed  ;  and  the  observation  arises  which  has  been  made  by 
the  High  Court,  that  undoubtedly  he  had  time  during  that  interval, 
if  he  were  so  minded,  to  make  any  enquiries  he  pleased  for  the 
purpose  of  satisfying  himself  on  the  subject  of  his  purchase.  Whe- 
ther he  did  make  any  enquiries  or  not,  there  is  certainly  no  direct 
evidence.  There  is  a  letter  from  him  by  which  it  appears  that 
he  was  disposed  to  take  so  much  of  the  property  as  lies  in  one  of 
the  pergunnahs,  namely,  Chowrasse,  at  50  per  cent,  above  the 
current  rent,— a  letter  which  seems  to  have  been  ignored  by  the 
Principal  Sudder  Ameen.  It  further  appears  that  on  one  or  two 
occasions  he  did  make  representations  to  the  Rajah  with  respect  to 
a  difficulty  which  there  was  in  obtaining  the  rent  from  some 
of  the  mouzahs,  and  that  the  Rajah  paid  attention  to  his  re- 
monstrances. The  value  of  this  portion  of  the  evidence  is  but 
slight ;  but,  as  fur  as  it  goes,  it  indicates  thai  be  was  awake 
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to  his  own  interests.  The  bynamah  was  executed  on  the  2nd 
June  1860,  and  contains  a  schedule  corresponding,  with  a  slight 
variation,  to  the  Jist  in  the  sale  bund  of  the  rents  which  he  is  to 
pay  to  the  Rajah.  Gobind  Pershaud  Pundit  lived  for  18  months 
after  the  completion  of  the  sale.  On  account  of  some  riot  or 
affray  he  was  imprisoned  in  December  1860  ;  he  remained  in 
prison  for  12  months  and  died  in  December  1861.  It  appears 
that  throughout  the  whole  of  that  time  he  paid  the  stipulated  rent 
according  to  the  terms  of  the  deed,  making  no  complaint  of  any 
misrepresentation  which  had  been  practised  upon  him,  and  their 
Lordships  cannot  help  thinking  this  a  very  material  consideration. 
In  the  course  of  18  months  he  and  his  agents  would  have  time  to 
ascertain  what  rents  he  was  able  to  realize  and  what  the  general 
state  of  the  property  was ;  and  there  seems  a  strong  presumption 
that  if  he  had  any  reason  to  suppose  that  he  had  been  defrauded 
he  would  have  made  some  complaint  in  his  lifetime.  It  is  only 
after  his  death  that  his  widow  for  the  first  time  sets  up  the  case 
of  her  husband  having  been  imposed  upon.  That  case  is  suppor- 
ted by  the  evidence  of  two  witnesses.  Neither  of  them  is  the 
dewan  or  the  collector  of  the  pundit,  although  it  appears  that  the 
pundit  had  a  dewan.  But  the  first  of  them  states  that  he  became 
collector  for  the  widow  after  the  death  of  the  pundit.  The  effect 
of  the  evidence  of  those  two  witnesses,  servants  of  the  plaintiff, 
is  in  general  terms  that  the  pundit  relied  upon  the  representations 
of  the  Rajah,  that  he  was  shown  the  Rajah's  rent  roll,  and  that  he 
agreed  to  give  the  sums  which  are  specified  in  the  deed  of  sale  on 
the  strength  of  that  rent  roll.  On  the  other  hand  a  number  of 
witnesses  were  called  on  the  part  of  the  Rajah  who  swore  that  the 
pundit  was  informed  that  the  jumma  entered  in  the  rent  roll  was 
not  in  all  cases  that  which  was  received,  but  in  several  cases  a 
good  deal  more.  It  is  stated  that  he,  being  a  speculative  man, 
and  the  owner  of  coal  mines,  silk  and  indigo  factories,  and  having 
extensive  operations,  took  this  land,  a  large  portion  of  which  would 
appear  to  be  waste,  with  the  view  of  cultivating  it  or  using  it  in 
various  ways  ancillary  to  the  trades  which  he  was  carrying  on. 
There  is  also  evidence  that  there  had  been  offers  from  other  per- 
sons of  an  additional  rent  amounting  to  50  per  cent,  upon  so  much 
of  the  property  as  lies  in  Pergunnah  Chowrasse,  one  of  the  three 
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pergannahs  in  t^hich  the  property  was  situated*  J*^ 

If  these  witnesses   were   to   be   believed>    undoubtedly   there  v.^ 

would  be  no  case   of  imposture    which   would  entitle  either   the        debbya^ 
pundit  or  his  representatives  to  set  aside  the   sale.     With  respect  ^• 

to  the  alleged  forgery  their  Lordships  agree  with  the  High  Court  Nilmoney 
that  it  is  by  no  means  established.  Under  these  circumstances,  bahadoor- 
having  regard  to  the  probabilities  of  the  case,  to  the  fact  that  the 
action  was  not  brought  until  the  person  who  alone  was  able  to 
throw  much  light  upon  it,  as  far  as  the  plaintiflPs  case  was  concerned, 
was  dead,  and  considering  the  character  of  the  evidence,  their 
Lordships  have  come  to  the  conclusion,  that  although  there  may 
be  some  suspicion  of  misrepresentations  having  been  made  to  the 
pundit,  no  sufficient  case  of  fraud  has  been  made  out  to  induce 
them  to  reverse  the  decision  of  the  High  Court 

They  think  it  right  further  to  observe  that  they  must  not  be 
understoood  as  intimating  any  opinion  that  even  if  the  plaintiff 
would  have  been  entitled  to  set  aside  the  contract  on  the  ground 
of  fraud  she  would  have  been  entitled  to  such  relief  as  she  seeks 
in  the  present  suit. 

On  these  grounds  their  Lordships  will  think  it  their  duty 
humbly  to  advise  Her  Majesty  to  affirm  the  judgment  of  the 
High  Court,  and  to  dismiss  this  appeal.  Inasmuch  as  the  Rajah 
has  not  thought  fit  to  appear  at  the  Bar,  the  appeal  will  be 
dismissed  without  costs,  although  some  costs  may  perhaps  have 
been  incurred. 

Appeal  dismissed. 


VADREVU  RANGANAYAKAMMA 

versus 
VADREVU  BULLI  RAMAIYA, 
ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  MADRAS, 
Joint  Hindoo  Family —  Custom — Primogeniture^PartitioH^Succession^  Widow. 
Looking  to  the  terms  of  the  sunnud  set  out  in  the  judgment  of  their  Lord- 
ships and  to  the  subsequent  conduct  and  act  ol  the  parties,  their  Lordships 

♦Present  :— Sir'james  W.  Colvile,  Sir  Barnes  Peacock,   Sir  Montague  E. 
Smith,  and  Sir  Robert  P,  Collier. 
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were  of  opinion  that  the  said  document  amounted  to  an  agreement  by  whicfc 
the  joint  family  estate  was  divided  among  the  several  members  of  the  family. 
The  property  in  dispute  consequently  descended  to  the  appellant  as  the 
separate  property  of  ber  husband;  notwithstanding  the  fact  that  \X  was  not 
disputed  that  the  zemindary  was  according  to  an  ancient  custom,  impartible 
and  held  and  enjoyed  by  the  eldest  male  n»ember  in  the  direct  line: 

This  was  an  appeal  from  the  judgraeat  and  decree  of  the  High 
Court  of  Judicature  at  Madras.  The  facts  of  the  case  will  be 
found  in  the  judgment  of  tbeir  Lordships  which  was  delivered  by 

Sib  Barnes  Peacock  : — ^This  is  an  appeal  from  a  decree  of 
the  High  Court  in  a  suit  in  which  the  respondent  was  the 
plaintiff,  and  which  he  instituted  against  the  appellant,  for  the 
recovery  of  the  zemindary  of  Vegayanimapet  in  the  district  of 
Cocanada.  It  is  not  disputed  that  the  zemindary,  according  to  an 
ancient  custom,  was  impartible,  and  that  though  it  was  part  oi 
the  family  property  it  had  for  many  years  prior  to  and  including 
the  time  of  Somappa,  whom  it  will  be  convenient  to  call  Somappa 
the  first,  been  held  and  enjoyed  by  the  eldest  male  member  in 
the  direct  line.  Somappa  the  first  had  five  sons,  Suudarappa, 
who  may  in  like  manner  be  called  Sundarappa  the  first,  Umapati, 
Jogiraju,  Bhunasunkarudu,  and  Narasimulu.  Sundarappa  the 
first,  the  eldest  son,  died  in  the  lifetime  of  bis  father,  leaving  a 
son,  Somappa  the  second,  who  was  at  the  time  of  his  father's 
death  about  three  months  old.  He  came  of  age  about  the  year 
1826.  Somappa  the  second  died,  leaving  a  son,  Sundarappa  the 
second,  who  died  without  issue  on  the  18th  December  1865, 
leaving  a  widow  who  was  the  defendant  in  the  suit.  There  can 
be  no  doubt  that  if  the  family  bad  continued  joint,  and  the 
zemindary  had  continued  to  be  part  of  the  joint  family  estate,  the 
widow  could  not  have  inherited  from  her  husband  :  but  it  is 
contended  that  a  partition  took  place,  that  the  family  became 
divided,  and  that  the  zemindary  was  allotted  to  Somappa  the 
second  as  his  separate  share  of  the  joint  family  property.  If  that 
were  so,  according  to  the  decision  in  the  case  of  Periasami  and 
others  V.  Periasami  and  others\  the  estate,  upon  the  death  of  Sun- 
darappa the  second,  descended  to  the  defendant,  his  widow. 
It  is  said  that  the  partition  was  effected  by  a  sunnud  or 
samakhia  which  was  entered    into  on  the  29th  June  1809-     It  was 


t  L.  R.  5  I.  A.  61 ;  I.  L.  R.  i  Mad.,  312 ;  a  C.  L.  R.  81. 


IN  pi  AN   APPEALS. 


328 


at  one  time  contended  that  this  document  was   not    a  genuine 
document,  but  the  Subordinate   Judge  found  that  it  was  genuine, 
and  the  High  Court  acted  upon  it  as  a  genuioe   document     Their 
Lordships  see   no   reason,  after  the  finding   of  the   two   Courts 
that     this   was    a  genuine    document,   to    distrust  that  finding 
or   to   hold    that   it    was   not   genuine.     It   must   therefore   be 
treated  as  a  genuine  document  executed  by  the  four   brothers   of 
Sundarappa  the  first,  who   were  the   surviving   sons  of  the  first 
Sjmappa.     It  was  not  an  arrangement  which  was  then  for  the  first 
time  come  to,  but  an  arrangement  which   had   been   come   to   by 
them  in  conjunction  with  their  father  the  first  Somappa,    who  at 
that  time  constituted  the  head  of  the  family.     The   object   of  the 
sunnud   is   thus  recited  in  it :    ''In  order   to  prevent  any  dispute 
arising   among  us  in  future  in  respect  of  our  ancestral   acquisition, 
namely," — then  specifying  the  zemindary  in  question,  and  other  joint 
property  of  the  family,  the  sunnud  proceeds,*'  Our    father  Somappa 
made  certain  arrangements  with  us,   four   brothers,  and   Somappa 
the  elder  brother  s  son.   This  we  have  thought  it  proper  to  reduce  to 
writing  as  follows  :     As  the  Vegayanimapet  mutta    zemindary," — 
that  is,  the  zemindary  in  dispute,  should  be  held  by  Somappa,  son 
of  the  eldest  Sundarappa,  '*Umapati  " — that  is,  the    second   bro- 
ther,— **  should  take    care  of  the  said    zemindary    until  Somappa 
attains  proper  age,  and  deliver  the  same  to  him  on    his  attaining 
his  age   of  discretion.     Besides,   Somappa  should  enjoy  the  inam 
lands  in  the  village  of  Rajavaram."     It  was   contended   that  this 
arrangement  was   not   that   Somappa  the  second  should  take  the 
zemindary  as  his  separate   share  upon  a  partition,   but  that  it  was 
still  to   remain  the   joint  family   property,  to  be  held  and  enjoyed 
according   to  the   ancient   custom.     But  it  appears  to  their   Lord- 
ships  that  it   was   the    intention  to  effect  a  partition,    and    that 
Somappa  the  second  should  take  the  zemindary  and  the  inam   lands 
as  his  share  of  the   joint  family    property,    in  accordance  with  the 
arrangement   made    with   his    grandfather,    the    first     Somappa. 
Somappa  the  second  wa  s  a  child  15  months  old  at  that  time.     The 
document  then  proceeds  to  specify   certain   other   portions  of  the 
joint  family  property  which  were  to  be  held  and   enjoyed  by  each 
of  the  four  brothers  respectively.     It   then   proceeds :    "  Somappa 
and  we  four  also,  should  take  in  equal  shares  the  inam  lands,  gar- 
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dens,  etc.,  standing  in  Umapati's  name  in  the  villages  attached 
to  Vegayanimapet  mutta."     It  was  contended  at  one  time  that  the 
object  of  this  was  that  the  sons  should  take  certain  portions  of  the 
joint  family  property,   not  as  a  separate  estate  upon  partition,  but 
in  lieu  of  maintenance  which  would   otherwise   have  been  allowed 
by  the  member  of  the  family  who  took  the  zemindary  under  the 
custom.     But  it  is  evident  that  that  could  not  be  so,  because   each 
of  the  four  brothers  was  agreeing  with  the  others  that  each  should 
hold  the  estates  allotted  to  them  respectively.     Besides,  the  last 
clause— **Somappa  and  we  four  should  take  in   equal   shares  the 
inam  lands" — shows   that   the   document   was    not   providing  for 
maintenance,  for  Somappa  the  second  would   not   provide    mainte- 
nance for  himself  by  dividing  the  inam  lands  in  equal  shares  with 
his  uncles.     That  clause  also   tends  to   show   that   the   document 
was  intended  to  carry  into  effect  a  partition  which  had  been  made 
with  the  consent  of  the  father.     Then  it  goes  on,  "  Until  Somappa 
attains  his  proper  age,  we  all  should  jointly   manage  the   affairs  of 
the   said   mutta."     That  is  a  little   inconsistent   with  the  previous 
clause,  which  says  that,  until  Somappa   should    attain   his  age  of 
discretion,  Umapati  should  take  care  of  and  manage  the  zemindary. 
The  inconsistency  does  not  seem  to  be  very  important,  but  the  words 
undoubtedly  are:  "Until  Somappa  attains  his  proper  age,  we  all  should 
jointly  manage  the  affairs  of  the  said  mutta,  discharge  the  debt  of 
about  Rs.  20,000,  due  up  to  date,  and  perform  Somappa's  marriage 
and  Upanayanam,  and  the  auspicious  ceremonies  relating  to  us  four. 
After  Somappa  attains  his   proper  age,  the  Vegayanimapet   mutta 
zemindary  and  the  inam  lands  allotted   to  him  should  be  delivered 
over  to  him,  and  eadh   should  confine  himself  to  the  share  allotted 
to  him."     Now  it  may  be  doubtful    whether  the  words  "  allotted 
to  him  '*  refer  to   the  inam  lands   only  or  also  to  the  zemindary. 
There  is  nothing  to  show  that  they  did  not  apply  to  the  zemindary. 
The  words  are  :  "After  Somappa  attains  his  proper  age,  the  zemin- 
dary and  the  inam  lands  allotted  to  him  should  be  delivered  over  to 
him,  and  each  should  confine  himself  to  the  share  allotted  to  him," 
thereby  treating  the  allotment  to  Somappa  the  second  in  the  same 
manner  as  the  other  portions  of  the  joint  family    estate    had  been 
allotted   to    the  other   four   brothers   respectively.     Then   having 
partitioned  the  lands,  they  next   proceed   to   partition   the  jewels. 
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That  is  inconsisteDt  with  the  supposition  that  the  document  was 
intended  merely  to  provide  allotments  in  lieu  of  maintenance.  The 
document  proceed  thus  :  *'  Each  should  take  to  himself  the  jewels 
and  silver  articles  in  his  possession.  Sundarappa's  jewels  and  silver 
articles,  etc.,  as  per  list  prepared  by  Umapati  on  Wednesday,  the 
29th  June  1808,  should  be  in  Umapati's  possession  until  Somappa 
attains  his  proper  age,  and  should  thereafter  be  delivered  to 
Somappa," — the  word  "should"  being  used  instead  of  *'  shall." 

It  was  intended  that  when  Somappa  the  second  should  attain 
his  full  age  the  zemindary  was  to  be  held  by  him.  He  was  also 
to  enjoy  the  inam  lands  which  were  allotted  ta  him,  and  they 
were  to  be  delivered  over  to  him,  together  with  the  jewels  which, 
according  to  the  terms  of  the  agreement,  were  to  be  his  separate 
property.  **  The  above  terms  should  be  acted  up  to.  Except 
under  these  stipulations,  no  claim  whatever  can  be  urged  by  one 
against  another  in  any  manner.  To  this  effect  is  this  samakhia 
sunnud  (deed  of  arrangements)  entered  into  by  us  four  of  our  own 
accord." 

It  is  said  that  Somappa  the  second  did  not  ratify  this  agree- 
ment, but  the  grandfather  was  the  person  who  made  the  arrange- 
ment with  his  four  surviving  sons,  and,  in  fact,  it  was  ratified  by 
Sundarappa  the  second,  who  set  it  up,  and  claimed  the  benefit  of 
it  in  the  answer  which  he  put  in  in  a  suit  instituted  against 
him  by  the  widow  of  one  of  the  members  of  the  family  for  mainte- 
nance, and  which  will  be  afterwards  referred  to.  Furthermore,  if 
the  document  did  not  effect  a  partition,  Somappa  the  second, 
the  gr\ndson,  and  Sundarappa  the  second,  his  son,  were  entitled  to 
a  share  in  the  other  portions  of  the  joint  family  property.  But 
they  have  never  had  it.  The  other  brothers  and  their  descendants 
have  retained  the  property  which  was  allotted  to  them.  The 
sunnud  was  executed  by  the  four  brothers,  they  have  acted  under 
it,  and  had  the  benefit  of  it.  Sundarappa  the  second  set  it  up 
in  his  defence  in  the  suit  as  a  document  binding  on  all  the  parties. 
So  far  then  as  assent  is  concerned,  their  Lordships  are  of  opinion 
that  the  document  was  assented  to  by  Sundarappa  the  second, 
who  was  then  representing  his  father's  share  in  the  estate  which 
had  descended  to  him  after   the  death  of  his  father. 
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The  Subordinate  Judge  held  that  by  means  of  this  document 
a  partition  was  effected  of  the  joint  estate,  and  that  the  zemindary 
fell  to  the  share  of  Somappa  the  second.  The  High  Court  held, 
upon  appeal,  that  the  parties  had  no  intention  of  relinquishing 
their  rights  in  the  zemindary,  or  to  make  it  separate  properly. 
One  of  the  issues  raised  in  the  suit  was  whether  the  family  is 
divided.  The  Subordinate  Judge  entered  into  a  very  careful  and 
minute  consideration  of  all  the  evidence  which  Lad  been 
adduced  on  that  issue,  and  he  also  examined  all  the  subsequent 
acts  and  conduct  of  the  parties.  Having  heard  the  witnesses 
of  the  plaintiff",  who  were  called  to  prove  that  the  family  con- 
tinued joint  and  was  never  divided,  he  disbelieved  them,  and 
came  to  the  conclusion  that  the  family  was  a  divided  family. 
Unfortunately  the  High  Court  has  expressed  no  opinion  ujwn 
that  point,  nor  did  they  allude  to  the  several  acts  of  the 
parties  upon  which  the  Subordinate  Judge  relied  in  support 
of  his  view  that  the  family  was  divided,  and  that  it  was  the 
intention  of  the  parties  to  allot  the  zemindary  to  Somappa  the 
second  as  his  separate  share  of  the  joint  family  estate.  No 
members  of  the  family  were  called  by  the  plaintiff,  but  members 
of  the  family  were  called  by  the  defendant,  and  the  learned 
Judge  believed  them.  According  to  the  terms  of  the  sunnud 
Umapati  or  the  four  brothers — it  matters  not  which — were  to 
manage  the  zemindary  until  Somappa  should  attain  his  full  age. 
He  did  attain  his  full  age  in  1826.  This  must  now  be  treated 
as  a  genuine  document,  and  Umapati  ought,  when  Somappa  the 
second  arrived  at  age,  according  to  the  terms  of  the  agreement, 
to  have  handed  him  over  the  estate  free  from  the  debt  of 
Rs.  20,000,  which  were  to  be  discharged  out  of  the  profits  of  the 
estate  during  the  minority.  He  ought  also  to  have  handed  him 
over  the  jewels ;  but  either  he  or  the  four  brothers  remained  in 
possession  during  the  whole  of  Somappa  the  second's  minority, 
and  when  he  arrived  at  age  Umapati  did  not  deliver  over  the 
estate.  In  1833  Somappa  the  second  was  obliged  to  bring  an 
action  against  Umapati  to  recover  it.  It  is  probable  that 
Somappa  the  second  at  that  time  did  not  know  of  the  sunnud.  It 
is  not  likely  that  when  Umapati  was  fraudulently  keeping  the 
estate,  which  by  the  very  terms  of  the  deed  he  was  to  hand  over  to 
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him,  he  would  inform  him  of  the  suanud,  which  showed  that  he 
was  to  hand  over  the  estate  to  him  on  his  attaining  proper  age. 
The  probability  is  that  Umapati,  who  was  so  dishonest  as  to 
retain  this  young  man's  estate  after  he  came  of  age,  did  not  show 
him  or  inform  him  of  the  deed.  Somappa  the  second  commenced 
his  suit  in  1833,  and  he  then  relied  upon  the  family  custom,  by 
which  the  zemindary  was  to  be  held  and  enjoyed  by  the  eldest 
male  member  of  the  family  in  the  direct  line  of  succession.  He 
said  :  "  My  grandfather  sent  a  petition  sealed  and  signed  by  him 
and  attested  by  witnesses,  under  date  the  29th  September  1798, 
in  which  it  is  clearly  stated  that,  according  to  the  custom  obtaining 
from  generation  to  generation  in  our  family,  the  eldest  line 
inherits  the  zemindary,  that  the  other  members  of  the  family 
receive  maintenance ;  that  this  was  the  case  for  the  seven  gener- 
ations past;  that  after  his  death  his  eldest  son  and  my 
father,  Sundarappa,  should  according  to  the  custom,  succeed  to 
the  zemindary/'  It  is  said  that  that  is  a  strong  argument  against 
him  with  reference  to  the  construction  of  the  sunnud,— that 
he  claimed  not  by  virtue  of  the  sunnud,  but  by  virtue  of 
succession,  according  to  the  custom.  The  suit  was  defended,  and 
the  defendant  in  his  answer  stated,  "The  custom  of  the  family 
has  been  for  the  eldest  surviving  son  to  succeed  to  the 
zemindary,  and  for  the  other  members  of  the  family  to  receive 
an  allowance ;  that  defendant's  grandfather  had  six  sons.  The 
eldest  was  Venkata  Jogi.  He  died  before  his  father,  and  the  second 
son,  Somappa,  defendant's  father,  succeeded  on  his  father's  death, 
and  paid  an  allowance  to  Venkata  Jogi's  son  as  long  as  he  lived ; 
that  defendant,  being  the  eldest  surviving  son  at  the  time  of  his 
father's  death,  he  succeeded,  and  his  father  executed  a  sunnud 
appointing  defendant  his  successor,  and  fixed  an  allowance  of  70 
pagodas  a  year  to  be  paid  to  his  other  sons."  So  that  he  set  up 
that,  according  to  the  custom,  the  estate  had  descended  to  him, 
knowing  that  he  had  executed  the  document  in  which  he  had 
admitted  that  the  estate  was  to  go  to  Somappa  the  second,  and 
that  he  was  to  hold  the  estate  for  him  during  his  minority,  and 
hand  it  over  to  him  upon  his  coming  of  age.  After  retaining  the 
estate  for  five  years  and  more  after  the  young  man  had  become 
of  age,  he  set  up  the  defence  that  it  never  was  his,  and   that   it 
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descended  to  him,  Umapati  himself.  The  Provincial  Court  of 
Appeal  decided  that  the  plaintiff,  Somappa  the  second,  was  entitled 
to  the  estate  according  to  the  family  custom.  The  decree  was  as 
follows : — "  The  Acting  First  Judge,  on  the  above  grounds,  decrees 
that  the  plaintiff  is  the  legal  heir  of  his  grandfather,  that  the 
zemiudary  of  Vegayanimapet  should  be  placed  in  his  possession 
when  the  attachment  by  the  Collector  is  removed  ;'*  and  then  he 
awarded  to  the  plaintiff  damages  Rs.  6,208,  the  net  produce  of 
the  zemindary  during  the  five  years  that  Umapati  had  improperly 
retained  it  in  his  possession.  Their  Lordships  are  of  opinion  that 
the  young  man,  Somappa  the  second,  at  the  time  when  he  com- 
menced the  suit,  had  been  kept  by  Umapati  in  ignorance  of  the 
sunnud  which  afterwards  came  to  his  knowledge ;  and  there  is 
nothing  to  show  that  he  knew  of  the  sunnud  when  he  presented 
the  petition  of  the  4th  September  1845,  at  page  27  of  the  Record, 
in  which  he  relied  upon  the  family  custom. 

In  1864,  Suramma,  the  widow  of  Mritianjayudu,  a  son  of 
Bhimasankaradu,  the  third  brother,  sued  Sundarappa  the  second 
for  maintenance  (page  63  of  the  Record),  and  the  defendant  in 
the  suit  set  up  the  sunnud  as  a  defence  (pages  30-31)  In  his 
answer  he  said  :  "During  the  minority  of  my  father  Somappa,  son 
of  Sundarappa,  who  was  the  eldest  of  the  five  sons  of  my  great 
grandfather  Somappa,  a  samakhia  sunnud  or  deed  of  arrangement 
was  entered  into,  and  on  the  strength  thereof  my  zemindary  passed 
to  my  father  for  his  share  under  the  revised  decree  passed  in  suit 
No.  47  of  1834  on  the  file  of  the  late  Provincial  Court."  This  is 
the  defence  by  which,  as  has  already  been  observed,  Sundarappa 
the  second  ratified  the  sunnud.  He  set  up  the  sunnud,  and 
stated — not  quite  accurately  certainly— that  the  father  had 
recovered  the  zemindary  on  the  strength  of  it.  The  father  had 
not  recovered  the  zemindary  on  the  strength  of  it,  although  he 
had  recovered  the  estate.  A.t  page  63  of  the  Record  there  is  the 
judgment  of  the  District  Moonsiff's  Court,  in  which  the  District 
Moonsiff  says:  "It  appears  clearly  from  the  evidence  for  the 
defendant  and  from  the  samakhia  (deed  of  arrangement)  that  the 
Pasupalli  Mokhassa  and  the  lands  in  Sarpavaram,  and  other 
villages,  came  to  the  share  of  the  plaintiff's  father-in-law.  As  the 
plaintiff  has  failed  in  toto  to  prove  the  first  and  third  points,   i.e., 
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as  to  divisioQ  ;"— (it  means  as  to  there  having  been  no  division 
of  the  estate) — '^and  as  to  the  possession  of  property,  it  is  not 
necessary  to  record  with  reference  to  them  any  reasons  other  than 
those  given  above."  That  decision  was  afterwards  upheld  on 
appeal  by  the  Court  of  the  Principal  Sudder  Ameen,  who  held 
that  the  widow  was  not  entitled  to  maintenance,  upon,  amongst 
other  grounds,  that  her  husband  had  admitted  that  the  families 
were  divided. 

Another  document  relied  upon  by  the  Subordinate  Judge  was 
one  which  showed  that  Sundarappa  the  second  had  mortgaged  the 
the  zemindary,  from  which  the  Judge  inferred  that  he  had  treated 
it  as  his  separate  and  distinct  property,  and  not  a  portion  of  the 
joint  property  which  he  was  holding  separately  by  virtue  of  the 
custom.  Their  Lordships  are  of  opinion  that  no  great  importance 
can  be  attached  to  the  mortgage,  because  even  if  Sundarappa  the 
second  had  held  the  estate  by  virtue  of  the  family  custom  separate- 
ly from  the  other  co-members  of  the  joint  family,  he  would  have 
been  entitled  to  mortgage  it  during  his  life,  although  it  would 
not  have  been  binding  upon  the  other  members  of  the  family  after 
his  death.  Their  Lordships,  therefore,  do  not  attach  that  impor- 
tance to  this  document  which  the  Subordinate  Judge  appears  to 
have  done. 

The  document  No.  10  of  the  4th  February  1873  has  next  to 
be  considered.  It  is  a  document  by  which  some  of  the  brothers  sold 
a  portion  of  land  to  the  widow.  It  is  not  important  so  far  as  the 
sale  is  concerned,  except  that  it  shows  that  they  were  treating 
themselves  as  separate  and  not  as  members  of  a  joint  family ;  but 
it  is  important  as  showing  that  in  the  document  itself  the  defen- 
dant is  described  as  the  zemindarni  of  this  zemindary.  She  is 
described  as  "  the  widow  of  the  late  Sundarappa,  and  zemindarni" 
of  the  particular  zemindary,  and  that  document  is  attested  by  the 
plaintiff  himself.  It  is  not  always  that  a  witness  to  a  document 
knows  what  the  contents  of  the  document  are,  or  how  the  partie? 
have  been  described,  but  it  frequently  occurs  in  native  documents 
that  a  man  signs  as  a  witness  to  show  that  he  is  acknowledging 
the  instrument  to  be  correct ;  but  whether  this  is  so  or  not,  it 
appears  that   she  was  described  as   the  owner  of  the  zemindary, 

42 


J.C. 
1879 

Vadrevu 
Ranganay- 

KAMMA 

V, 

Vadrevu 

BULLI 

Ramaiya. 


330 


PRIVY  COUNCIL 


J.C. 
1879 

Vadrevu 
Ranganaya- 

KAMMA 

7/. 

Vadrevu 

BULLI 

Ramaiya. 


and  that  the  plaintiff  aiteated  the  document,  as  a  witnesa.  Na 
very  great  importance,  however,  can  be  attached  to  tins  document, 
because  it  appears  that  it  was  entered  into  on  the  4th  Febmary 
187«i,  after  the  date  of  the  ikararnama  of  the  11th  June,  from 
which  it  appears  that  the  plaintiff  wa9  about  to  commence  his 
suit,  and  in  which  he  agreed  with  other  members  of  the  family 
that  if  they  would  advance  the  money  they  were  to  have  a  share 
in  the  estate  if  he  recovered  it.  It  is  hardly  likely  that  he  would 
intend  to  admit  this  lady  to  be  entitled  to  the  zemindary,  although 
as  she  was  then  in  possession,  she  might  be  described  as  the  zemin- 
darni.  On  the  other  hand,  their  Ljrdships  do  not  think  that  the 
ikararnama  of  the  11th  June  1870  is  any  evidence  against  the 
defendant.  It  was  executed  by  members  of  the  family  in  the 
absence  of  the  defendant  who  was  no  party  to  it,  and  consequently 
anything  that  they  might  say  in  it  would  not  be  evidence  against 
her.  But  it  does  bear  upon  the  case,  in  so  fai- as  it  shows  that 
tlie  parties  to  it  were  dealing  with  each  other,  not  as  members  of 
a  joinc  family,  but  as  persons  entitled  to  separate  estates. 

Looking,  therefore,  to  the  terms  of  the  sunnud  itself,  and  to  the 
subsequent  conduct  and  acts  of  the  parties,  their  Lordships  have 
come  to  the  conclusion  that  the  Subordinate  Judge  was  right  iu 
his  construction  of  it,  and  that  the  document  amounted  to  an  agree- 
ment by  which  the  joint  family  estate  was  divided  among  Uie 
several  members  of  the  joint  family,  and  that  the  zemindary  in 
dispute  fell  to  the  lot  of  Somappa  the  second  as  his  separate 
property. 

Another  observation  is  to  be  made,  viz.^  that  after  the  death 
of  the  husband  of  the  defendant  the  widow  was  recognized  by  the 
Government  as  the  owner  of  the  zemindary.  It  was  known  that 
she  took  possession  of  the  zemindary,  and  that  she  was  recognized 
by  the  Government  as  the  owner  of  it,  and  yet  no  suit  was  brought 
by  the  plaintiff  to  recover  possession  until  1876,  about  eleven  years 
after  the  death  of  Sundarappa  the  second,  the  husband  of  the 
defendant,  during  the  whole  of  which  time  the  defendant  had 
been  in  the  quiet  and  undisturbed  possession  of  the  zemindary. 
That  delay,  after  the  parties  must  have  known  that  the  widow 
was  in  possession,  is  very  strong  evidence  in  support  of  the  cons- 
truction which  the  Subordinate  Judge    put  upon   the   sunnudf 
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and  as  showing  that  the  parties  considered  that  by  that  document 
Somappa  the  second,  took  the  zemindaiy  as  a  portion  of  his 
separate  estate  upon  partition. 

As  the  zeraindary  became  the  separate  property  of  Somappa 
the  second,  and  descended  to  his  son  Sundarappa  the  second,  it 
is  clear  that  the  widow  was  entitled  to  succeed  upon  the  death  of 
her  husband.  It,  therefore,  becomes  wholly  immaterial  to  decide 
who  would  have  been  entitled  to  succeed  under  the  custom  if  the 
estate  had  remained  a  part  of  the  joint  family  property.  Very 
learned  arguments  have  been  adduced  on  both  sides  upon  that 
question,  but  their  Lordships  think  it  unnecessary  to  decide  the 
jKiint,  and  do  not  think  it  right  to  express  any  opinion  now  which 
might  affect  tlie  interests  of  persons  hereafter  upon  the  death  of 
the  widow. 

Under  these  circumstances  their  Lordships  are  of  opinion  that 
the  ju<lgment  of  the  Subordinate  Judge  was  correct,  and  that  the 
High  Court  were  in  error  in  over-ruling  that  judgment.  Their 
Lordships  will  therefore  humbly  advise  Her  Majesty  that  the 
decree  of  the  High  Court  be  reversed,  that  the  decree  of  the 
Subordinate  Court  be  aflSrraed,  and  that  it  be  ordered  that  the 
respondent  do  pay  the  costs  incurred  in  the  High  Court.  Further, 
their  Lordships  order  that  the  respondent  do  pay  the  costs  of  this 
appeal. 

Appeal  decreed. 
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BISSESSUR  LALL  SAHOO 

versus 

MAHARAJAH  LUCHMESSUR  SINGH,  MINOR  UNDER 

THE  COURT  OF  WARDS. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 

Joint  Hindu  Family  ^Purchase  by  one  member — Execution  of  decree— Irregularity 

— Practice. 

The  purchase  of  certain  property  by  a  member  of  a  joint  Hindoo  family 
which  was  found  to  have  never  separated,  was  presumed  to  be  a  purchase, 
not  on  his  own  account,  but  for  the  joint  family  and  as  joint  family  property. 

♦  Present  :— Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 
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J.  C.  In  execution  proceedings,  the  Court  will  look  at  the  substance   of  the 

1879  transaction,  and  will  not  be  disposed  to  set  aside  an  execution  upon  mere 

'-^— '  technical  grounds  when  they  find  that  it  is  substantially  right. 

LallSahoo         Sohan   Chunder  Miiier  v.   Buk&h  All  Soudagur\  and  The  Manager  of  the  Raj 
Maharajah     Durbhungah  v.  Maharajah  Comar  Ramaput  Singh  X  referred  to. 

MEssuR  'i\n^   was   an   appeal    from  judgment   and  decree  of  the  High 

Singh.         Court  of  Judicature  at  Fort  William  in    Bengal.     The  facts  of  the 

case   are   stated   in   the  judgment  of  their   Lordships  which  was 

delivered  by 

Sir  Robert  Collier: — The  points  to  be  decided  in  this  case 
arise  in  this  way  :  One  Nath  Dass  died  in  the  year  1853  leaving 
a  son,  Rainnath  Dass,  who  died  in  the  year  1855;  and  Bamnath 
Dass  left  two  sons,  Mosaheb  and  Chooman.  The  Rajah  of  Ram- 
nugger,  as  he  has  been  called  in  the  argument, — that  is  to  say, 
the  guardian  of  the  infant  Rajah  of  Ramnugger, — brought  three 
suits  in  the  year  1862  in  respect  of  rent  due  from  members  of  the 
family  of  Mosaheb  and  Chooman.  In  the  first  suit  the  judgment 
was  given  on  the  22nd  March  1862,  and  it  seems  that  the  plaintiff 
in  that  suit  sued  the  widow  of  Nath  Dass  and  the  widow  of  Ram- 
nath  Dass  as  guardians  of  two  young  men  who  are  assumed  to  be 
Mosaheb  and  Chooman  under  other  names.  The  claim  was  for 
the  recovery  of  rent,  about  Rs.  3,000  odd,  which  amounted  to 
about  Rs.  8,000  with  interest  and  costs,  and  the  statement  is  that 
Nath  Dass  and  Ramnath  Dass  took  a  lease  of  a  certain  Mouzah 
Rudarpore,  and  that  the  rent  accrued  in  respect  of  that  mouzah. 
Then  it  is  ordered  *'that  this  decree  will  not  be  executed  against 
the  person  and  self-acquired  property  of  the  judgment-debtors, 
but  it  will  be  executed  against  the  property  left  by  the  deceased 
leaseholders." 

Upon  this  judgment  execution  was  issued  against  a  certain 
Mouzah  Muddunpore,  which  appears  to  have  been  bought  in  the 
year  1847  in  the  name  of  Ramnath  Dass.  Whether  it  was  bought 
by  Ramnath  Dass  for  himself  and  separately,  or  as  a  member  of 
the  joint  family,  is  a  question  to  be  hereafter  discussed. 

There  were  two  other  judgments,  the  nature  of  which  will  be 
subsequently  referred  to,  dated    respectively    the    9th   April   1862 

t  Marsh  614.     {  H  M.  I,  A.  605  ;  10  B.  L.  R.  294;  17  W.  R.  459. 
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and  the  16tli  April  1062,  whereby  large  sums  were  decreed  be- 
yond Rs.  8,000  which  was  obtained  by  the  first  decree;  and 
an  order  was  obtained  by  the  plaintiflF  empowering  him  to  put  up 
Mouzah  Muddunpore  for  sale  in  satisfaction  of  all  three  decrees. 
This  was  done,  and  it  was  bought  in  by  the  plaintifif  at,  in  round 
numbers,  Rs.  35,000.  Mosaheb  and  Chooman  made  no  objection 
to  this  proceeding  at  the  time,  or  indeed  at  all ;  but  some  three 
years  afterwards  they  sold  to  the  plaintiff  in  tins  suit  their  right 
to  recover  the  ditference  between  the  Rs.  8,000,  the  sum  obtained 
by  the  first  decree,  and  the  whole  Rs.  35,000  for  which  Muddun- 
pore was  sold ;  that  is  to  say,  they  claimed  to  recover  the  sum 
which  Mouzah  Muddunpore  was  charged  with  in  execution  of 
the  last  two  decrees ;  and  whatever  rights  they  had  the  plaintiff 
has,   neither   more   nor  less. 

It  is  necessary  in  the  first  place  to  advert  to  what  was  the 
raain  contention  in  the  case.  It  was  contended  on  the  part 
of  the  plaintiff"  that  the  family  of  Nath  and  Ramnath  became 
separate  about  the  year  1830.  It  was  alleged  that  at  that  time 
there  was  a  quarrel  between  Ramnath  Diss  and  his  father,  and 
that  they  ceased  to  be  joint  in  food.  But  on  the  part  of  the 
plaintiff  there  was  scarcely  any  evidence  of  separation  of  estate: 
in  fact,  on  his  own  case,  there  was  some  evidence  that  there  was 
no  separation  in  estate,  and  that  Ramnath  Dass  acquired  no 
separate  property.  The  first  Court  held  that  the  separation  had 
been  proved,  and  that  Mouzah  Muddunpore  was  bought  by  Ram- 
nath D:iss  for  himself  and  with  his  own  property,  although  it 
certainly  does  not  appear,  according  to  the  evidence  of  the  plaintiff, 
how  he  could  have  obtained  the  funds  for  purchasing  it.  The  High 
Court  reversed  the  decision  on  this  point  of  the  Ljwer  Court,  and 
came  to  the  conclusion  that  the  family  was  joint,  and  had  never 
separated  ;  and  their  Lordships  agree  with  the  High  Court. 

This  being  so,  the  consequence  follows,  as  has  been  laid  down 
before  in  the  very  well-known  case  of  Gopeclcrist  Goaain  v.  Ganga- 
persaud  Gosain*  that  the  purchase  of  Muddunpore  by  Ramnath 
Dass  would  be  assumed  to  be  a  purchase,  not  on  his  own  account, 
but  for  the  joint  family,  and  that  Muddunpore  would  be  joint 
family  property. 
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mortgagor  redeeming  the  same,  to  make  over  to  him  in  lieu  thereof  other 
villages  yielding  an  equal  revenue,  and  subsequently  the  appellant  confirmed 
that  grant  but  making  no  reference  to  the  provision  in  the  earlier  grant  as  to 
substitution : 

Held  that  the  appellant  was  bound  by  his  father's  agreement  to  make  over 
to  the  respondent  villages  yielding  a  revenue  equal  to  that  of  the  village 
granted  to  him,  when  the  latter  village  was  redeemed  by  the  mortgagor. 

This  was  aa  appeal  against  the  judgment  and  decree  of  the 
Commissioner  of  Rai  Bareilly.  The  facts  of  the  case  will  appear 
from  the  judgment  of  their  Lordships  which  was  delivered  by 

Sir  Montague  E.  Smith  :— Their  Lordships,  after  giving  full 
consideration  to  the  arguments  of  Mr.  Arathoon  in  support  of  this 
appeal,  do  not  see  their  way  to  disturb  the  concurrent  judgments 
of  the  two  Courts  below. 

The  action  was  brought  by  the  respondent  Bhyron  Bux  Singh, 
who  is  the  illegitimate  son  of  Rajah  Shumshare  Bahadur  Singh, 
against  the  appellant  Rajah  Bijai  Bahadur  Singh,  who  is  the 
legitimate  son  of  the  late  Rajah,  and  his  claim  was  to  obtain 
villages  or  shares  of  villages  in  talook  Behlolpur,  yielding  an 
annual  jumma  of  Rs.  3,650,  in  lieu  of  a  village  called  Sawansa 
which  had  been  given  to  him  by  various  pottahs  executed  by  his 
father,  and  by  other  pottahs  which  were  executed  by  the  present 
Rajah. 

The  first  pottah  is  one  which  by  the  English  date  was  made 
on  the  14th  June  1046.  It  seems  that  the  village  Sawansa  was 
under  mortgage  to  the  late  Rajah,  who  appeared  to  entertain  a 
doubt  whether  the  mortgagor  would  redeem  it  ;  but  in  the  grant 
of  it  to  his  illegitimate  son  he  made  provision  for  the  event  of  the 
mortgagor  redeeming  the  estate.  The  grant  is  in  these  terms  :— 
"  I,  Rajah  Shumshare  Bahadur  Singh,  do  hereby  declare  that  I, 
having  obtained  talooka  Sawansa  by  mortgage,  have  given  it  as  a 
zemindary  grant  to  Baboo  Bhyron  Bux  Singh  and  relinquish  my 
claim  in  his  favor.*'  Then,  "In  the  event  of  the  mortgage  being 
redeemed,  I  will  make  over  to  him  in  lieu  of  the  Sawansa  estate 
villages  from  talooka  Behlolpur  yielding  an  equal  revenue.  I 
have  therefore  executed  this  as  a  zemindary  grant  lease.  "  That 
is  a  clear  provision  that  in  the  event  of  the  village  Sawansa  being 
redeemed,  other  villages  of  equal  value  shall  be  substituted 
for  it. 
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The  next  grant  from  the  father  is  on  the  27th  November 
1047,  which  is  in  confirmation  of  the  former  grant,  but  gives  the 
estate  on  more  favorable  terms  :  "  I,  the  Rajah,  give  the  entire 
talooka  of  Sawansa,  etc.,  including  land  revenue  and  cesses,  as  rent 
free  nankar  to  Baboo  Bhyron  Bux."  It  is  given  rent  free,  and, 
therefore,  on  terms  more  favorable  to  the  son. 

Then  there  is  a  further  grant  in  the  lifetime  of  the  father  on 
the  28th  August  1850.  It  seems  to  have  been  made  by  the  Rani 
on  behalf  of  the  Rajah,  It  is  stated  in  the  Record  to  be  ^'executed 
by  Rani  Bulraj  Kinwar ; "  but  the  grant  is  in  the  following 
terms; — *'  Rajah  Shumshare  Bahadur  Singh.  I  execute  this  as 
an  ancestral  lemindary  lease  of  Ghatampur,  Raepur,  Muarpur, 
and  Manyarpur  in  favor  of  Bhyron  Bux  Singh.  He  is  to  have 
these  villages  rent  free."  That  is  a  grant  of  other  villages  than 
Sawansa,  and  is  only  material  as  part  of  the  liistory  of  the  gifts 
made  by  the  father  to  the  illegitimate  son.  These  grants  were 
all  made  in  the  time  of  the  Nawab,  and  before  the  conquest  of 
Oudh  by  the  British*  That  conquest  having  taken  place,  and 
Lord  Canning's  proclamation  confiscating  the  estates  in  Oudh 
having  been  made  on  the  15th  March  1850,  the  present  appellant 
obtained  the  sunnud  of  the  Behlolpur  talook  from  the  British 
Government;  but  before  he  got  the  sunnud,  and  presumably 
after  the  British  Government  had  settled  the  talook  with  him, 
he  granted  two  pottahs  to  his  brother,  which  are  material  in 
considering  the  position  in  which  the  two  brothers  stood  at  the 
time  when  the  present  dispute  arose  between  them. 

The  first  of  these  pottahs  is  dated  the  9th  August  1858,  and 
is  in  these  terms :  "  I,  Rajah  Bijai  Bahadur  Singh,  of  Pergunnah 
Partabgarh,  have  given  talooka  Sawansa  to  Baboo  Bhyron  Bux 
Singh  as  a  zemindary  for  his  maintenance,  I  will  take  Rs.  2,501 
as  rent  by  usual  instalments."  He  grants  to  his  brother  the 
talooka  Sawansa,  but  reserves  a  rent  of  Rs.  2,501.  By  a  postscript 
to  the  grant  the  rent  is  virtually  reduced  by  Rs.  500.  This  is 
the  postscript:  "He  is  to  receive  further  Rs.  500  nankar  annually, 
leaving  the  rent  payable  to  be  Rs.  2,001.  I  will  have  no  ob- 
jection to  having  the  said  amount  deducted."  That  grant  does 
not  refer  to  the  provision  in  the  original  grant  by  the  father  for 
the    substitution   of  other   villages   in   case    Sawansa   should  be 
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redeemed  ;  but  in  a  subsequent  grant,  which  is  of  the  date  of 
17th  November  1861,  there  is  a  passage,  the  construction  of  which 
and  to  which  reference  will  presently  be 
Bijai  Bahadur  Singh,  of  Per- 
gunnah  P?rtabgarh,  do  hereby  execute  this  as  a  lease  of  the  whole 
of  talooka  Sawansa,  including  land  revenue  and  sayar,  and  of  the 
villages  of  Raepur,  Kalan,  and  Ghatunipur  in  talooka  Beblolpur" 
which  were  the  villages  mentioned  in  the  subsidiary  grant  of  the 
father, — "  in  favor  of  my  brother  Bhyron  Bux  Singh,  at  an  annual 
rent  of  Rs.  2,001  Queen's  coin,  which  he  will  pay  by  usual  instal- 
ments. This  lease  is  given  to  him  in  perpetuity."  Then  there 
is  this  passage:  **  Whatever  Dadwa  Sahab,  my  father, had  granted, 
I  have  maintained  also."  These  words  were  obviously  inserted 
with  reference  to  something  beyond  what  had  been  contained  in 
the  previous  part  of  the  grant ;  and  their  Lordships  think  it  may 
reasonably  be  inferred  that  it  was  intended  by  the  Rajah  to 
confirm  by  these  words  that  part  of  the  fathers  grant  which 
provided  for  the  substitution  of  villages  in  case  Sawansa  was 
redeemed  and  taken  away  from  his  illegitimate  son.  There  is 
nothing  else  shown  to  which  these  words  could  refer.  These  are 
the  grants  on  which  the  plaintiff  founds  his  case. 

What  happened  was,  that  aft-er  the  Act  XIII  of  1866  had 
been  passed,  by  which  it  was  understood  that  the  rights  of  mort- 
gagors were  set  up  and  the  bar  of  limitation  removed,  the  mort- 
gagor of  the  estate  of  Sawansa  took  proceedings  to  redeem  it,  and 
obtained  a  decree  for  redemption.  That  decree  was  obtained  in 
a  suit  against  the  Rajah  and  his  illegitimate  brother ;  both  were 
bound  by  it,  and  the  estate  of  Sawansa  passed  from  the  hands  of 
the  illegitimate  son  into  the  possession  of  the  mortgagor.  He 
was  therefore  deprived  of  the  estate  which  his  father  had  given, 
and  his  brother  had  confirmed  to  him. 

That  being  his  position,  he  brought  this  suit  in  order  to  obtain 
other  villages  in  the  talook  in  substitution  for  the  estate  which 
he  had  thus  lost.  The  first  and  great  defence  of  the  present 
Rajah  is  that  he  was  not  entitled  to  anything  ;  that  the  agree- 
ment in  the  father's  original  grant  that  the  estate  should  be 
substituted  was  not  continued  in  the  father's  subsequent  grants, 
and  was  not   contained  in  the  grants  made  by  himself.     Their 
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Lordships,  however,  thiak  that  the  father's  subsequent   grants   did           J.C 
not  abrogate  this  agreement,  and  they  have  already   declared  their          '^79 
opinion  to  be  that  in  the  last  grant,  which  he  himself  made,   he    Rajah  Bijai 
confirmed    it.     They   are   therefore   clearly   of  opinion  that    the         Singk 
plaintiflf.  was   entitled    to   this   substitution,  unless  something  has        Baboo 
occurred  subsequently    between  the   brothers  to   deprive   him  of   g^"^^^^, 
that  right.  

Now  it  is  said  that  there  was  an  agreement  made  at  the  time- 
of  the  settlement  of  this  talooka  before  the  Settlement  OflBcer 
which  destroyed  the  plaintiffs  right  altogether,  or,  if  it  did  not 
destroy  his  right,  altered  the  terms  upon  which  he  was  entitled 
to  get  a  substituted  estate.  The  settlement  proceedings  are; 
unfortunately,  not  set  out  at  length  in  the  Record.  So  much  as 
appears  of  them  is  to  be  found  at  page  10.  It  would  seem  that 
at  the  time  of  the  settlement  the  present  plaintiff  put  forward  a 
claim — this  was  before  the  redemption  of  the  Sawansa  estate — 
to  have  Sawansa  settled  with  him  as  an  under-proprietor.  This^ 
claim  is  not  upon  the  Record,  and  what  we  have  is  a  petition^ 
of  the  Rajah,  which  recites  it.  His  petition  is  :  "  That  the  claim; 
brought  in  your  Court  by  Baboo  Bhyron  Bux  Singh  to  under- 
proprietary  right  of  talooka  Sawansa  is  just.  The  estate  has 
all  along  been  in  his  possession,  under  a  zemindary  grant  made  by 
Rajah  Shumshare  Bahadur  Singh,  petitioner's  father,  as  well  as 
under  the  grant  made  by  petitioner  himself;  the  petitioner, 
therefore,  prays  that  the  name  of  Bjiboo  Bhyron  Bux  be  recorded 
as  under-proprietor  of  Svwansa  estate  included  in  talooka  Behlol-  * 
pur,  Pergunnah  Partabgarh,  without  any  condition,  to  which  I 
have  no  objection,  and  I  admit  the  claim  in  every  way,,  but  the 
estate  should  remain  included  in  talooka  Behlolpur.'^ 

Now,  although  we  have  not  the  claim,  it  may  '  be  presumed 
from  the  R\jah's  petition  that  the  plaintiff  based  it  upon  the 
grants  to  which  reference  has  been  made,  and  therefore  that  the 
claim  was  to  have  this  estate  upon  payment  to  the  Rajah  of,  at 
most,  a  rent  of  Rs.  2,001 ;  and  if  the  Record  had  shown  no  more 
than  this  petition,  there  would  be  nothing  to  show  an  intentiot^ 
to  alter  the  plaintiffs  right  to  have  an  estate  substituted  in  the  event 
of  Siiwansa  being  taken  away,  or  the  terms  on  which  he  was  to  hold 
either  Sawansa  or  the  substituted  estate. 
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But  it  is  said  that  what  follows,  although  it  may  not  displace 
the  plain tiflfs  right  to  have  aa  estate  substituted,  does  interfere 
with  his  right  to  have  it  upon  the  old  terms,  that  is,  upon  the 
terms  of  paying  the  rent  of  Rs.  2,001.  It  is  contended  that  it 
creates  an  arrangement  by  which  he  was  to  bold  the  Sawansa  estate 
upon  the  terms  of  paying  Government  revenue  and  a  malikana  of  5 
percent  to  the  Rajah.  The  whole  of  that  contention  is  based  upon 
the  order  of  the  Settlement  OflBcer,  which  is  in  these  terms : 
"Rujah  Bijai  Bahadur  Singh  personally  filed  this  to  day," — that  is^ 
referring  to  his  petition, — *'  and  admitted  its  contents.  As  Baboo 
Bhyron  Bux  is  to  be  recorded  under- proprietor  of  the  Sawansa 
estate  without  condition,  it  is  desirable,  for  the  security  of  the 
talooka,  that  his  liability  to  pay  tl»e  talookdary  allowance  at  the 
rate  of  5  per  cent,  besides  the  jumraa,  which  may  be  fixed,  should 
be  noted; and  as  the  Rajah  and  Baboo  Bhyron  Bux  assent  to  this  : 
Ordered,  that  the  name  of  Baboo  Bhyron  Bux  be  entered  as  under- 
proprietor  of  all  the  villages  in  talooka  Sawansa.**  That  is  a  note 
of  the  Settlement  Officer.  It,  no  doubt,  is  stated  to  have  been 
assented  to  by  the  Rajah  and  by  Bhyron  Bux,  but  it  would  be  un- 
reasonable to  come  to  the  conclusion  from  this  unexplained  note 
of  the  Settlement  Officer,  which  he  has  inserted  in  his  order,  that 
the  brothers  intended  so  materially  to  change  the  arrangements 
which  had  existe^i  up  to  that  moment,  and  which  were  recognized 
in  the  petition  filed  by  the  Rajah, — so  materially  that  the  plaintiff 
instead  of  paying  a  rent  of  Rs.  2,001,  would  have  to  pay  a  rent, 
including  the  Government  revenue  and  the  malikana,  of  Rs.  3,650. 
It  may  be  that  this  note  was  only  intended  for  the  purposes  of  the 
Government;  but  however  that  may  be,  there  is  nothing  which  is 
so  clear  and  free  from  ambiguity  that  it  can  be  relied  on  to  estab- 
lish that  the  brothers  intended  to  alter  the  rights  as  they  existed 
between  themselves  at  the  time  when  the  settlement  was  made, 
and  when  the  petition  of  the  Rajah  was  filed  assenting  to  the 
plaintiff's  claim  in  all  its  terms. 

Their  Lordships  would  have  been  glad  to  know  what  was  ac- 
tually done,  and  what  was  the  rent  really  paid  by  the  plaintiff 
after  the  settlement  was  made,  but  the  Record  is  entirely  silent 
upon  these  things.  That  this  question  could  not  have  been  over- 
looked in  the  Courts  below  is  plain,  for  an  issue    was   framed  in 
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order  to  raise  the  question  whether  these  settlement  proceedings 
did  alter  the  arrangement  as  it  existed  between  the  brothers.  That 
issue  is'the  fifth:  "Were  the  conditions  of  the  putt  ah  of  15th 
Katik,  1269  Fasli,  or  of  the  puttah  of  5th  Pus  Badi,  1255  Fasli, 
afifected  by  the  settlement  decree  of  the  22nd  March,  1862,  to  the 
detriment  of  the  plaintififs  present  claim/'  The  officiating  Deputy 
Commissioner,  without  giving  any  reason,  records'a  verdict  for 
the  plaintiff  on  that  issue.  But  the  attention  of  the  Commissioner 
was  expressly  directed  to  this  question,  and  in  his  judgment  their 
Lordships  find  this  paragraph :  '*The  decree  of  the  Settlement 
Court  does  not,  I  think,  affect  the  merits  of  the  claim.  That 
decree  goes  no  further  than  to  record  the  status  of  the  plaintiff." 
Their  Lordships  apprehend  the  meaning  of  that  to  be  the  status 
of  the  plaintiff  as  an  under-proprietor,  and  are  disposed  to  think 
that  if  the  effect  of  the  order  had  been  that  for  which  Mr.  Arathoon 
contends,  these  Judges — the  Assistant  Commissioner  and  the 
Commissioner — would  have  known  that  that  was  so.  They  are 
much  better  acquainted  with  what  is  meant  by  the  orders  of  the 
Settlement  Officers  than  their  Lordships  can  be,  and  they  had  the 
means  of  satisfying  themselves  as  to  what  this  order  really  meant 
by  reference  to  the  proceedings  or  by  directing  enquiries.  Their 
Lordships  think  that  credit  must  be  given  to  the  Judges  below 
who  had  their  attention  called  to  the  issue  and  to  the  decree  which 
is  referred  to  in  it,  that  they  did  not  form  their  opinion  without 
due  investigation  and  consideration. 

On  the  whole,  therefore,  their  Lordships  think  that  it  would  be 
exceedingly  dangerous  for  them  to  act  upon  the  speculation  that 
this  note  embodied  in  the  order  of  the  Settlement  Officer  was 
intended  to  override  the  former  arrangement  of  these  parties. 
They  will  therefore  humbly  advise  Her  Majesty  that  the  judg- 
ments appealed  from  should  be  affirmed,  and  this  appeal  dismissed. 

Appeal  dismissed. 
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DINOMOYI  DEBI  CHOWDHRANI 

versus 

ROY  LUCHMIPUT  SINGH  BAHADOOR. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  IN  BENGAL. 

Limitation^ Aa No.  IX  of  1871,  Sec.  20— Agent,  Revocation  of  his  authority— 

Parol  evidence  of  the  contents  of  a  document. 

The  plaintiff's  suit  was  held  to  be  barred  by  the  law  of  limitation  inasmuch 
as  it  was  not  shewn  that  the  person,  who  had  signed  the  acknowledgments 
relied  on,  had  authority  from  the  defendant  to  make  those  acknowledgments  at 
the  time  he  signed  them,  or  that  the  authority,  whatever  it  may  have  been 
before,  did  continue  up  to  the  time  he  signed  the  acknowledgments. 

Formal  notice  of  the  termination  of  the  agent's  authority  is  not  necessary. 
It  will  be  enough  if  the  plaintiff  knew  of  the  agent  having  quitted  the 
defendant's  service,  and  of  his  authority  having  been  thus  revoked. 

Nothing  is  more  dangerous  than  to  allow  parol  evidence  to  be  given  of  what 
a  written  document  is  alleged  to  contain,  when  there  is  reason  to  suppose 
that  the  document  itself  exists.  If  the  document  exists,  it  may  be  found  to 
contain  something  very  different  from  that  which  the  witness  represents  to 
be  its  contents. 

This  was  an  appeal  from  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts  of  the 
case  are  fully  stated  in  the  judgment  of  theii  Lordships  which  was 
delivered  as  follows  by 

Sir  Mont  AG  ub  E.  Smith  :— This  suit  was  brought  by  Roy 
Luchmiput  Singh  Bahadoor,  who  is  a  banker  carrying  on  his  business 
at  Rungpur,  and  having  a  branch  bank  at  Baloochur  in  Moorshed- 
abad,  against  a  lady  of  the  name  of  Dinomoyi  Debi  Chowdhrani,  to 
recover  a  large  sum  of  money  which  is  claimed  as  being  due  upon 
the  balance  of  a  banking  account.  This  balance  represents  prin- 
cipal due  up  to  the  29th  Assin  1276,  Rs.  12,402,  and  interest 
from  that  date  to  the  22nd  Assin  1280,  Rs.  5,548,  making 
altogether  Rs.  17,950.  The  plaintiff  joined,  as  defendant  in 
the  action,  Ram  Tarun  Hazra,  who  was  in  the  service  of  the 

"Present  :^Sir  James  W.  Colvile»  Sir  Barnes  Peacock,  Sir  Montague  E. 
Sm  ith,   and  Sir  Robert  P.  Collier, 
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first  defendant  and  whose  position  will  be  hereaffeef  referred 
to,  and  also,  as  a  third  defendant,  Rbada  Churn  Banerjee, 
her  son*in-law  and  her  dewan.  There  seems  to  have  been  no 
ground  whatever  for  joining  these  two  persons,  for  they  acted 
as  agents  only  in  the  transactions  which  formed  the  subject  of 
the  action,  and  were  in  no  way  personally  liable  to  the  plain tiflf. 
They  may  be  considered  as  being  out  of  ^the  suit.  The  defence 
made  to  this  claim  was  first,  a  denial  that  the  balance  claimed  was 
due,  and  secondly,  that  if  that  balance  was  at  any  time  due,  the 
right  to  recover  it  was  barred  by  the  Statute  of  Limitations,  No.  IX 
of  1871.  It  seems  that  Ram  Tarun  Hazra  was  what  is  called  a 
jumraanuvis,  a  kind  of  accountant  in  the  defendant's  service  ;  but 
undoubtedly  he  had  mookhtarnamahs  or  am-mookhtarnamahs 
from  the  defendant,  for  the  lady  herself,  who  was  examined  on 
the  part  of  the  plaintiflP,  admits  that  they  were  given  to  him. 
However,  they  have  not  been  produced.  It  is  unquestionable  also 
that  Rhada  Churn  acted  as  dewan  of  the  lady.  It  seems  that  she 
had  on  one  or  two  occasions  deposited  considerable  sums  with  the 
plaintiff  on  deposit,  and  had  also  left  with  him  on  deposit  valuable 
property  in  gold  and  silver;  but  on  the  other  side  moneys  were 
drawn  out  from  time  to  time  on  her  account.  A  large  sum  of 
money,  Rs.  17,000,  was  drawn  from  the  bank  to  pay  for  an  estate 
which  she  purchased.  The  items  of  the  banking  account  were 
disputed  in  the  Cjurt  below,  particularly  with  regard  to  that  sum 
of  Rs.  17,000,  and  another  sum  of  Rs.  16,000,  which,  though  it 
was  admitted  to  have  been  taken  out  for  the  purchase  of  this  es- 
tate, was  said  to  have  been  again  paid  into  the  bank.  The  bank- 
ing account  was  managed,  and  the  sums  drawn  out  by  Ram 
Tarun  Hazra,  who  seems  to  have  been  the  principal  actor  in  the 
transactions  with  the  bank,  though  Rhada  Chum  interfered  in 
them,  and  must  have  known  what  was  the  state  of  the  account 
from  time  to  time.  It  seems  that  the  account  began  in  1272,  and 
was  finally  closed,  so  far  as  regards  the  drawing  out  and  paying 
in  of  money,  in  1274. 

Four  accounts  altogether  have  been  referred  to  which  bear  the 
signature  of  Ram  Tarun  Hazra.  The  period  of  adjusting  these  ac- 
counts appears  to  have  been  in  the  month  of  Assin,  treated  as  the 
beginning  of  the  commercial  year.     The  accounts  were  kept  both 
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in   Hindee  and   Bengali 


books.  The  dates  spoken  of  in  this 
judgment  are  those  in  the  Bengali  books.  The  last  account  (the 
third)  which  was  adjusted — before  we  come  to  the  adjustment 
and  hat-chitta  which  are  in  question  in  this  suit — was  adjusted  on 
the  10th  Assin  1275,  which  corresponds  with  the  25th  September 
1868.  No  other  account  was  adjusted  until  that  in  question, 
and  upon  tlie  adjustment  of  which  the  hat-chitta  in  dispute  was 
said  to  be  given  on  24th  Assar  1277,  corresponding  with  7th  July 
1^70.  Therefore  this  account,  instead  of  being  adjusted  as  in 
ordinary  course  it  would  have  been  in  Assin  of  1275,  was  not 
adjusted  until  the  24th  Assar  1277  ;  and  it  was  adjusted,  not  at 
Mahigunge,  where  the  former  accounts  had  been  settled  but  at 
Baloochur  in  Moorshedabad.  It  is  said  that  the  reason  of  the 
delay  and  of  the  settlement  having  taken  place  at  Moorshedabad, 
was  that  there  had  been  some  altercation  about  the  amount  of 
interest  which  should  be  charged  upon  the  balance  due.  The  two 
Judges  of  the  High  Court,  Mr.  Justice  Kemp  and  Mr.  Justice 
Ainslie,  differed  in  the  view  they  took  of  the  truth  of  this  mode 
of  accounting  for  the  delay.  Mr.  Justice  Kemp  gave  credit  to  the 
statement  of  the  plaintiff's  witnesses  who  said  that  the  cause  of 
the  delay  was  the  dispute  about  the  interest.  Mr.  Justice  Ainslie 
thought  that  the  plaintififs  story  with  regard  to  it  was  a  mere 
pretence.  It  is  unnecessary,  in  their  Lordships'  view,  to  deter- 
mine which  of  the  learned  Judges  is  right  in  his  view  of  the 
evidence  on  that  point.  It  is  enough  to  say  that  this  settlement 
was  made  out  of  the  ordinary  course,  being  made  nine  or  ten 
months  after  the  usual  time  for  adjusting  the  account,  and  at  an 
unusual  place. 

With  regard  to  the  first  question,  whether  the  balance  which 
appears  upon  the  accounts  was  at  any  time  due  from  the  defend- 
ant to  the  plaintiff,  their  Lordships,  during  the  course  of  the  argu- 
ment, intimated  that  they  did  not  find  sufficient  grounds  for  dis- 
agreeing with  the  judgment  of  the  High  Court  upon  that  point. 
They  desire  to  give  no  further  expression  of  their  opinion  than 
to  observe  that  the  learned  Judges  had  materials  and  evidence 
before  them  which  they  might  fairly  and  properly  consider, 
and  their  Lordships  are  not  prepared  to  disagree  with  their  judg- 
ment. 
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The  question  remains  whether  the  debt  is  not  barred  by  limi- 
tation. The  last  settlement  of  account,  which  was  regularly  made 
and  adjusted  by  Hazra,  took  place  on  10th  Assin  1275,  nearly 
five  years  before  the  suit.  In  order  therefore  to  take  the  case  out 
of  the    operation  of  Act   No.  IX  of  1871  it  is   necessary  for  the 

plaintifi   to  establish   that   there  had   been    an   acknowledgment    miput  Singh 
.                                                                                                             .                     Bahadoor, 
either  by  the  defendant  herself  or  by  an  agent  of  hers  within  the  

period  of  three  years,  which  is  the  period  of  limitation  applicable 

to  the  present  claim.     The  20th  Section  of  Act  IX  enacts :  "  No 

promise   or  acknowledgment  in  respect  of  a  debt  or  legacy  shall 

take  the  case  out  of  the  operation  of  this  Act  unless  such  promise 

or  acknowledgment  is  contained  in  some  writing  signed  before  the 

expiration   of  the   prescribed   period  by  the  party  to  be  charged 

therewith,   or   by   his   agent  generally,  or  specially  authorised  in 

this  behalf."     The  case  of  the  plaintiff  is,  that  an  acknowledgment 

was  signed  by  Hazra,  and  that  he,   at  the  time    he   signed  it,  was 

the  defendant's  agent,  either  generally  or  specially  authorised  in 

that  behalf.     The  case  is  put  in  two  ways  :   first,  that   his  general 

authority  to  act  for  the   lady  continued   up  to   the  time  when  he 

signed  the  documents  to  be  presently  referred  to  :  and  secondly,  it 

is  said  that  there  is  evidence  of  a  special  authority  given  to  him  by 

her  to  make  these  acknowledgments. 

The  account  relied  on  is  alleged  to  have  been  adjusted  by  Hazra 
on  24th  Assar  1 277  (the  7th  July  1870).  This  account  was  entered 
in  the  plaintiff's  khata  for  the  year  1275.'  It  is  extremely  simple. 
It  states  the  previous  balance  up  to  10th  Assin  1275,  Rs.  11,108, 
and  the  only  new  item  is  this: — "On  account  of  Chati  game,  Rs. 
2."  Then  interest  is  added  from  the  11th  Assin  1275  to  the 
29th  Assin  1276,  making  a  total  of  Rs.  12,402-8  annas,  which  is 
the  sum  mentioned  in  the  plaint.  On  the  same  day  the  memoran- 
dum, called  the  hat-chitta,  stating  the  account  in  a  similar  manner, 
was  signed  by  Hazra.  It  contains  the  addition,  "  Interest  will  be 
paid  at  Rs.  1  per  cent,  per  mensem." 

The  extent  of  Hazra's  authority  is  not  shown  by  any  document. 
The  defendant,  who  was  called  as  a  witness  for  the  plaintiff,  stated 
that  she  gave  am-mookhtarnamahs  to  Hazra ;  but  they  have  not 
been  produced,  nor  is  there  any  evidence  of  their  contents.  It  was 
the  duty  of  the   plaintiff,   if  he  relied  upon   those  am-mookhtar- 
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J.  C.  namahs,  to  produce  them.     It  appears  that  one  at  least  was  regis- 

*^79  tered,  and  the  plaintiff  might  have  produced  a  copy.  No  effort  was 

DiNOMOYi      made  to  obtain  the  orieinal.     Hazra  mierht  have  been  served  with 
Debi  Chow» 

DHRANi       a  subpoena  to  produce  it:  and  their  Lordships,  on  the  evidence  before 

RoyLuch-     *1^®^>  see  no  reason  to   suppose  that  Hazra  was  otherwise  than 
^puT  Singh    favorable  to  the  plaintiff.     If  he  really  had  authority,  and  if  he  had 

given  these   documents  acting  within   that   authority,  it   was  his 

interest  to  establish  those  facts ;  and  from  his  being  found  in  com- 
munication with  the  plaintiff;  and  also  from  the  plaintiff  having 
produced  documents  which  he  could  only  have  obtained  from  Haz- 
ra, there  is  reason  to  suppose  that  he  was,  to  say  the  least,  well 
disposed  to  the  plaintiff  and  to  the  present  claim.  Though  the 
written  authority  has  not  been  produced,  their  Lordships  think 
enough  appears  upon  the  evidence  to  show  that  he  had  authority, 
at  one  time,  to  borrow  money;  indeed  his  acts  in  that  respect  were 
ratified  by  the  lady  herself. 

Then  comes  the  question  whether  the  authority  which  he  may 
once  have  had  was  continued  down  to  the  time  (the  7th  July  1870) 
when  the  acknowledgments  in  question  were  signed.  In  the 
absence  of  the  am-mookhtarnamahs  the  answer  to  that  question 
must  depend  on  other  evidence. 

It  is  proved  that,  in  Bhadro  1276,  Hazra  left  Rungpur  and  the 
residence  of  the  defendant  and  went  to  his  own  home  in  Moor- 
shedabad,  and  h«  never  returned  to  Rungpur.  That  was  10  or 
11  months  before  the  signature  of  these  acknowledgments.  The 
fact  that  he  left  the  defendant's  service  and  did  not  return  is  proved 
conclusively  by  a  great  number  of  witnesses.  The  defendant 
herself  gives  this  account  of  it :  "  Hazra  having  taken  a  month's 
leave,  went  home  and  never  returned,  and  he  performed  no 
business  on  my  behalf.  After  that  the  said  Hazra  was  no  longer 
my  servant."  Another  witness,  Shoshodhur  Chaki,  says  :  "In  the 
month  of  Srabun  or  Bhadro  1276,  Ram  Tarun  Hazra  went  to  his 
house  at  Rampara  in  Moorshedabad,  He  has  not  come  back 
since  then.  He  did  not  get  his  salary  after  he  had  gone  away, 
nor  did  he  perform  any  business."  The  same  facts  are  stated 
by  ten  or  twelve  witnesses  called  on  the  part  of  the  plaintiff. 
Their  evidence  is  nowhere  denied  or  questioned,  and  is  supported, 
if  support  were  necessary,  by  the  witnesses  called  on  behalf  of  the 
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defendant.     Whether  when  be  first  went  away  he  was  discharged  J-  C. 

or  not  is  immaterial.     In  the  absence  of  evidence  to  the  contrary,  *^79 

it  is  certainly  to  be  inferred  from  the  facts   stated  that  his  service  Dinomoyi 

had  come  to  an  end.     If  so,   it   is   clear   that   he   could  have  no  dhrani 

general  authority   to  sign   these   acknowledgments  on   behalf  of  j^^y  Luch- 

the  defendant.  miput  Singh 

Bahadoor. 

Then  it  is  said  that  the  plaintiff  had   no  notice    that   Hazra's  

authority  had  been  put  an  end  to,  and  therefore  that  as  far  as  he 
is  concerned  it  must  be  deemed  to  have  continued.  Formal 
notice  in  cases  of  this  sort  is  not  required.  It  will  be  enough  if  the 
plaintiff  knew  of  the  agent's  authority  having  ceased.  That  would 
depend  upon  his  knowing  whether  Hazra  had  quitted  the  defendant's 
service,  and  that  his  authority  was  in  that  way  revoked.  Their 
Lordships  find  that  Raout  Mull,  who  was  the  plaintiffs  gomashta, 
and  apparently  one  of  the  managers  of  the  kooti  at  Mahigunge, 
was  aware  of  the  fact,  and  it  is  nowhere  denied  that  the  circum- 
stances under  which  Hazra  had  left,  and  continued  to  be  absent, 
were  known.  Hazra  had  gone  to  his  own  country  in  Moorsheda- 
bad.  Raout  Mull  says  that  he  knew  he  had  gone  there,  and  Hazra 
is  afterwards  found  to  be  communicating  with  the  plaintiff  upon 
this  suit.  The  inference  to  be  drawn  from  all  the  facts  of  the 
case  is,  that  the  plaintiff  or  his  manager  must  have  been  aware 
of  the  situation  in  which  Hazra  was,  and  that  his  connexion  with 
the  defendant  had  come  to  an  end.  If  that  be  so^  the  plaintiff's 
case  fails,  so  far  as  it  depends  on  Hazra's  general  authority  from 
the  defendant  to  make  the  acknowledgments  at  the  time  at  which 
he  made  them. 

It  is  then  contended  that  the  defendant  gave  a  special  authority 
to  Hazra  to  make  the  very  adjustment  which  constitutes  the 
acknowledgment  in  question.  If  that  had  been  made  out,  no- 
thing of  course  could  have  been  plainer  than  this  case  would  have 
become.  What  is  relied  on  to  establish  the  special  authority  is 
a  letter  alleged  to  have  been  written  by  the  defendant  herself. 
The  evidence  of  it  is  to  be  found  in  the  deposition  of  Raout  Mull, 
and  his  statement  is  this :"  Afterwards,  in  the  year  1276,  the 
Hazra  went  to  his  country  in  STillah  Moorshedabad.  Dinomoyi 
wrote  a  letter  saying,  "  You  have  calculated  interest  at  too  high 
a  rate;  for  this   reason  the   account  cannot  be  adjusted  here." 
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The  Hazra  is  in  Moorshedabad  ;  he  will  go  to  the  plaintiff,  and 
when  the  plaintiff  reduces  the  rate  of  interest  the  account  will  be 
adjusted."  An  enquiry  in  the  course  of  the  examination  of  this 
witness  was  made  by  the  defendant's  Counsel  as  to  where  letters 
were  kept,  and  he  says  this :— **  The  letters  that  used  to  come  when 
I  was  present,  I  used  to  make  over  to  the  serishtadar  of  the  kooti. 
They  used  to  remain  in  the  kooti  with  tl>e  gomashta.  The 
letters  that  used  to  come  to  the  gomashta  remained  with  him." 
And  then  again  he  says:— "The  said  letter  was  written  after  the 
karbar  was  closed.  I  do  not  remember  the  year.  Dinomoyi 
wrote  at  the  commencement  of  the  Nagri  year  19 2G,  or  Bengali 
year  1277,  about  the  adjustment  of  the  accounts  in  Moorshedabad. 
I  do  not  remember  whether  the  said  letter  was  to  the  address  of 
the  plaintiff,  or  of  me,  or  of  the  gomashta.  I  do  not  remember 
whether  it  contained  the  seal  and  signature  of  Dinomoyi  or  the 
signature  of  Rahda  Churn  in  bakalum.  I  received  the  said 
letter  through  the  burkundar  of  the  plaintiff's  kooti.  The  said 
letter  used  to  remain  in  the  plaintiff's  serishta.  I  cannot  say 
where  it  is  now."  This  witness  could  not  say  where  it  was  at 
the  time  he  was  speaking,  for  he  was  no  longer  in  the  service  of 
the  plaintiff,  having  left  it  for  some  time.  This  important  letter, 
which  would  be  evidence  of  specific  authority  having  been  given 
by  the  lady  to  Hazra  to  adjust  the  accounts,  was  not  produced, 
and  no  attempt  was  made  to  account  for  its  non-production. 
The  learned  Judges  of  the  High  Court  do  not  seem  to  have  recog- 
nized the  weight  of  the  objections  which  arise  from  the  non-produc- 
tion of  this  letter,  and  the  want  of  any  proper  explanation  to  account 
for  its  absence.  All  Mr.  Justice  Kemp  says  of  it  is  this :  "  It  is 
to  be  regretted  that  the  plaintiff  has  not  been  able  to  file  the 
letter  from  the  lady,  the  defendant  No.  1,  to  this  firm."  The 
learned  Judge  assumes  in  that  sentence  that  he  was  not  able  to 
file  it,  but  there  is  no  evidence  that  he  was  unable  to  do  so.  If 
such  a  letter  existed,  it  should  have  been  in  his  serishta.  If  any 
accident  had  occured  to  prevent  its  production,  it  might  have 
been  shown. 

Their  Lordships  therefore  cannot  agree  with  the  Judges  of 
the  High  Court  in  thinking  that  a  special  authority  to  Hazra 
to  make  the  acknowledgments  in  q^uestion  was  suflSciently  proved. 
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It  is  a  cardinal  rule  of  evidence,  not  one  of  technicality,  but  of         J.  C 
substance,    that    where   written     documents    exist     they  shall  i^79 

be    produced    as   being   the  best  evidence  of    their  own   con-      Dinomoti 
tents.      Nothing  is  more   dangerous   than   to   allow  parol   evi-      ^vmAm^' 
dence    to    be    given    of    what    they    are    alleged    to    contain,     royLuch- 
when  there  is   reason   to   suppose  that   the    documents    them-    miput  Singh 

selves  exist.    If  a  letter  exists,   it  may  contain   something  very         

different  from  that  which  the  witness  represents  to  be  its  contents. 
When  an  important  letter  is  not  produced,  and  no  explanation  is 
given  for  its  non-production,  an  inference  not  unnaturally  arises, 
either  that  the  letter,  if  written,  does  not  contain  that  which  it 
is  represented  to  contain,  and  therefore  that  it  would  not  suit  the 
purpose  of  the  party  to  produce  it,  or  that  no  such  letter  ever 
existed. 

Their  Lordships  therefore  think  that  the  parol  contents  of  this 
letter  were  not  properly  received  in  evidence  ;  and  they  further 
think,  independently  of  the  technical  points  of  its  admissibility, 
that  the  evidence  does  not  afford  trustworthy  proof  of  the  contents 
of  the  supposed  letter.  It  is  to  be  observed  that  there  is  no  evi- 
dence that  the  adjustment  said  to  have  been  made  in  pursuance  of 
it  was  ever  communicated  to  the  defendant. 

On  these  grounds  their  Lordships  are  of  opinion  that  Hazra's 
authority,  whatever  it  may  have  been,  did  not  continue  to  the 
time  when  these  acknowledgments  were  signed,  and  that  the 
plaintiff  has  failed  to  prove  any  special  authority  from  the  lady  to 
Hazra  to  make  them. 

Their  Lordships   must  humbly  advise  Her  Majesty  to  reverse 

the  judgment  of  the  High  Court,  and  to  affirm  the  judgment  of 

the  Subordinate  Judge,  and  to  direct  that  the  plaintiff  do  pay  the 

costs  of  the  litigation  in  India.     He  must   also  pay  the  costs  of 

this  appeal 

Appeal  decreed. 
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J.  €•  WISE  AND  Others 

1879 

v_^  versus 

^!U^*  AMEERUNNISSA  KHATOON. 

WISE  AND  Others 

versus 

THE  COLLECTOR  op  BACKERGUNGE  and  Others. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

AUuvial  iMMd—Aci  No.  IX  of  iZA7—Aci No.  IV  of  of  184a— -r4c/  No.  XIV  of  1859, 
a.  15 — CotU  oj  Critmnal  Proudurt^  5.  318 — TUk  by  pftscripHon. 

Where,  a  chur  was  settled  by  the  Governmeat  with  the  defeadants 
as  an  accretion  to  lands  belonging  to  them,  and  on  the  expiration  of  that 
settlement  the  Government  re*settled  it  with  them,  and  included  the  lands 
now  in  dispute  (which  were  found  to  have  formed  in  the  bed  of  the  river)  as 
part  of  the  said  chur  in  the  new  settlement : 

Held  that  even  if  the  Government  could  not,  in  consequence  of  Act  IX  of 
1847,  include  these  lands  with  the  chur  without  a  new  survey,  they  were 
entitled  to  take  possession  of  them  as  lands  which  had  originally  been  formed 
as  an  island,  and  were  at  their  first  formation  surrounded  by  water  which  was 
not  fordable,  and  to  oust  the  plaintifis  who  were  trespassers,  and  to  put  the 
defendants  into  possession. 

Where  the  defendants  had  been  put  into  possession  by  the  Government 
who  were  entitled  to  the  lands,  and  had  been  maintained  in  possession  by 
the  Magistrate  under  s.  318  of  the  Code  of  Criminal  Procedure,  held  that  if  the 
plaintifls  had  wished  to  contend  that  the  defendants  had  been  wrongfully 
put  into  possession,  and  that  the  plaintiffs  were  entitled  to  recover  on  the 
strength  of  their  previous  possession  without  entering  into  the  question  of  title 
at  all,  they  ought  to  have  brought  their  action  within  six  months  under  s.  15, 
Act  XIV  of  1859. 

Possession  for  three  years  under  an  order  of  a  Magistrate  in  a  proceeding 
under  Act  No.  IV  of  1840  does  not  create  a  title  by  prescription. 

These  appeals  were  against  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal.  The  judgment  o( 
their  Lordships  in  which  the  facts  are  fully  stated  was  delivered  as 
follows  by 

Sir  Barnes  Peacock  :— This  is  a  suit  brought  by  Mr.  J.  P. 
Wise,  and  other  persons  of  the  name  of  Bysack,  against  several 

•Present  :— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E 
Smith  and  Sir  Robert  P.  Collier. 
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defendants ;  first,  the  Government  represented  by  the  Collector  of 
Backergunge  ;  secondly,  Ameeninnissa  Khatoon ;  and  thirdly,  Kri- 
shna Chunder  Chatterjee,  for  himself,  and  as  guardian  of  the  widows 
of  Bykunt  Chunder  Chatterjee.  Certain  other  persons  as  the  repre- 
sentatives of  Moulvi  Wahed  Ali  and  of  Moulvi  Abdool  Ali  were 
afterwards,  on  the  application  of  the  plaintiffs,  added  as  defendants 
on  the  record. 

The  suit  relates  to  certain  plots  of  land,  B,  0,  D,  E  and  F, 
marked  in  an  Ameen's  plan  made  previously  to  a  settlement  in 
1868.  The  plaintiff's  claim  10  annas  of  B  and  C,  the  whole  of  D, 
and  the  whole  of  E  and  F.  They  allege  that  the  plots  B,  C  and 
D,  were  re-formations  of  lands  which  belonged  to  them,  and  that 
E  and  F,  are  accretions  to  D,  or  to  B,  C  and  D.  They  also  con- 
tend that,  even  if  they  failed  to  establish  this  title,  they  had,  under 
the  circumstances  to  be  hereafter  stated,  obtained  a  title  to  what 
they  claim  in  this  suit  by  prescription.  The  case  was  tried  before 
the  Judge  of  Backergunge,  and  it  was  found  by  him,  and  that  por- 
tion of  his  judgment  was  aflSrmed  by  the  High  Court,  and  it  is 
not  now  disputed,  that  the  plaintiffs  altogether  failed  in  making  out 
their  title  by  re-formation.  Tbe  only  substantial  question  which 
remains  is,  whether  they  are  entitled  to  recover  upon  the  ground 
that  they  had  obtained  a  title  to  the  10  annas  of  B  and  C,  and 
to  the  whole  of  D,  by  prescription.  The  first  Court  found  that 
the  plaintiffs  had  obtained  such  a  title  ;  but  that  decision  was  over- 
ruled by  a  judgment  of  the  High  Court  from  which  the  present 
appeal  has  been  preferred.  The  long  course  of  litigation  with 
regard  to  the  lots  in  dispute,  and  also  with  regard  to  a  lot  A, 
which  is  not  now  in  dispute,  is  thus  shortly  described  by  the  Judge, 
in  his  judgment,  at  page  121  of  the  Record.  He  said,  "  It  seems 
necessary  here  to  refer  to  the  portion  marked  A,  which,  though 
not  the  subject  of  the  present  claim,  has  been  the  subject  of  similar 
litigation  between  the  plaintiffs  and  the  defendants  2  and  3.  It 
will  be  seen  on  the  map  that  A  is  the  northernmost  portion 
of  the  series  of  churs  of  which  B,  0,  D,  E  and  F,  are  the 
portions  now  in  dispute.  A,  it  is  said,  first  formed  as  an  island 
in  1261,  and  the  plaintiffs  took  possession  of  it  as  having  re-form- 
ed on  the  site  of  the  diluviated  kismuts,  Chur  Selimpore,  etc. 
Defendant  No.  2  claimed  it  as  an  accretion  to  Andar  Chur,  which 
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is  a  part  of  Chur  Kalkini,  and  was  held  by  defendant  in  ijara  from 
Government.     A  case  was  instituted  under  Act  IV  of  184?0,  which 
resulted    in    the     plaintiffs     being      maintained    in    possession. 
Subsequently     B     and    C     formed     in     1858    or     1859,     and 
similarly  in  a  case  under   Act   17   of  1840,  the   plaintiffs    were 
maintained  in  possession.     In  1859  and  1861,  defendants    Nos.  2 
and  3   and  Abdool    Ali"— 2     and    3    being   Ameerunnissa    and 
Bykunt     Chatterjee,    who  is  now   represented    by     the     other 
Chatterjees— ^'brought  suits  in  the  Civil  Court  to  set  aside  these 
Act  IV  awards.     Defendant  No.  2,  in   suit  No.  85   of  1859,   sued 
to  establish  her  title  to  A;  Abdul  Ali,  in  No.  866  of    1861,  sued 
to  establish  his  title  to  two  annas  of  A;  and  in  No.  283  of  1861, 
defendant  3,  or  rather  his  predecessor  in  interest,  Bykunt  Chunder 
Chatterjee,  sued  to  establish  his  title  to  six  annas  of  A,  B,  C  and  D. 
The  principal  Sudder  Ameen,  whose  decisions  were  affirmed  by 
the  High   Courtt  decreed  all  three  suits,   except  in   regard    to  D. 
So  that  by  these  judgments  the  whole  of  A  was  decreed  to  the 
defendants  2  and  3  and  Abdul  Ali,  and  six  annas  of  B  and   C 
were  decreed  to  defendant  3."  The  plaintiffs  remained  in  possession 
of  ten  annas  of  B  and  C,    the  whole   of  D,   and  the   whole  of  E 
and  F  up  to   the  year   1868,  when  they  were   ousted   therefrom 
on  behalf  of  Government  by  the  Collector,  who  settled  them   with 
the  defendants.     The  High  Court,  in  their  judgment  upon  appeal 
from  the  decision  of  the  first  Court,   say   {see  First   Supplemental 
Record,  p.  4):  ** As  regards  the  question  whether  the  awards  under 
Act  IV  of  1840  in   favor  of  the  plaintiffs,   and  the  failure    of  the 
defendants  Nos.  2  and  3  to  set  aside  these   awards  by    civil  suits 
instituted  by  them,  have  given  plaintiffs  such  a  title  as  will  enable 
them  to  recover  possession,  it  was  urged  that  the   plaintiffs   had 
not  been  in  possession  of  any  of  the  lands  claimed  long  enough  to 
give  them  a  title  by  prescription,  for  that  the  first  re-formation  of 
any  of  the  land  did  not   take  place  until    1859,  and  the  plaintiffs 
were  admittedly  deprived  of  possession  in  1868.     Further  that  the 
plaintiffs'  title  by  prescription  would  not  avail  against   Govern- 
ment ;  that  it  was  clear  that  all  these  churs  were  formed  in   the 
bed  of  a  navigable  river,  and  were  not  re-formation  of  the  plaintiffs' 
villages ;  that  first  they  appeared  as  an   island,  and   then   became 
t5:^llW.R.  S4,  andl27. 
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fordable  from  the  Kalkini  side  ;  that  first  the  portion  of  the  chur 
marked  A  appeared,  and  subsequently  became  annexed  to  Kalkini, 
and  then  that  the  other  portion  joined  on  to  A ;  and  thus  that, 
irrespective  of  the  Qovernment  right  to  these  as  an  island  forming 
in  the  bed  of  a  navigable  river,  they  also  became  accretion  to  a 
Government  estate,  for  Chur  Ealkini  belongs  to  Qovernment,  and 
A  and  the  other  lands  accreted  to  it."  It  had  been  held  in  a 
decision  of  the  High  Court  that  when  lands  are  formed  as  an  island 
in  the  middle  of  a  river,  and  are  surrounded  by  water  which  is  not 
fordable,  they  do  not  belong  to  Qovernment,  if  before  the  Govern- 
ment takes  possession  any  portion  of  the  wate^  round  the  island 
becomes  fordable  from  an  adjacent  estate ;  and  the  before  men- 
tioned suits,  in  which  the  defendants  succeeded,  were  decided  in 
accordance  with  that  ruling.  But  that  decision  was  overruled 
by  the  High  Court,  in  a  Full  Bench  decision  in  Vol.  14  of  the 
Full  Bench  Rulings  of  the  Weekly  Reporter,  p,  28,  and  the  High 
Court,  referring  to  it,  say  :  '*The  Full  Bench  Ruling  of  the  17th 
August  1870  (reported  in  W.  B.,  Vol.  XIV.,  p.  28,  Full  Bench 
Rulings)  was  referred  to  as  showing  that  under  the  terms  of  cl.  3,  s.  4 
of  Regulation  XI  of  1825,  these  lands  being  at  the  time  of  their  first 
formation,  the  property,  or  to  use  the  words  of  the  Regulation,  at 
the  disposal  of  the  Qovernment,  they  could  not  subsequently 
become  vested  in  the  plaintiff  or  any  one  else.  On  the  other  haod, 
for  the  plaintiffs,  it  was  argued  that  the  Lower  Court's  decision  was 
right,  that  there  had  been  constant  litigation  between  the  parties, 
that  Ameerunnissa  had  always  failed  to  prove  her  title,  that 
Mr.  Wise  had  been  declared  entitled  to  retain  possession,  and 
that  his  possession  under  an  Act  IV  award  of  the  re-formed  lands 
for  more  than  three  years  revived  bis  right  to  those  lands.  From 
the  above  statement  it  will  be  seen  that  the  plaintiffs  do  not 
seriously  dispute  the  finding  of  the  Lower  Court,  that  they  have 
failed  to  establish  their  title  to  any  portion  of  the  lands  in  dispute, 
on  the  ground  of  re-formation  on  the  original  sites  belonging  to 
them ;  but  plaintiffs  argue  that  the  Judge  was  right  in  holding 
that  their  title  by  prescription  had  been  made  out.  Now  the 
Judge  in  deciding  this  point  appears  to  have  overlooked  the  fact 
that  the  Government  have  been  made  the  principal  defendants, 
that  it  was  the  Government  who  dispossessed  the  plaintiff  and  who 
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settled  the  land  wiftli  tlie  other  defendants,  inasmuch  as  their  title 
by  prescription  will  not  avail  them  against  the  Goveqiment,  for  it 
is  clear  that  the  taking  possession  by  a  party  not  entitled  will 
not  give  them  a  title  unless  the  possession  has  been  of  such 
duration  as  to  extinguish  the  title  of  Qovemment.  In  the  present 
case  it  has  been  found  that  the  lands  only  began  to  re-form  in 
1S59,  and  as  the  plaintiffs  were  admittedly  dispossessed  in  1868 
they  had  not  been  in  possession  12  years  when  dispossessed." 
The  High  Court,  therefore,  overruled  the  decision  of  the  Lower 
Court  that  the  plaintiffs  had  obtained  title  by  prescription. 

It  appears  that  Ealkini  was  originally  gained  from  the 
river  Arialkhan,  in  the  district  of  Backergunge,  and  that  Qovem- 
ment had  assessed  it,  as  they  had  a  right  to  do,  under  Regulation 
XI  of  1825.  It  was  settled  as  an  accretion  to  lands  which 
belonged  to  Ameerunnissa  and  Mahomed  Wasil;  eight  annas 
with  Ameerunnissa  for  twenty  years  from  the  Srd  May  1848, 
and  eight  annas  with  Mahomed  Wasil  for  twenty  years  from 
the  10th  May  1848.  Mahomed  Wasil  failed  to  pay  the  revenue 
as  to  his  eight  annas,  and  the  Qovemment  took  possession  and 
granted  a  lease  of  it  to  Ameerunnissa  for  twelve  years,  which 
expired  in  1867.  The  settlement  <of  Kalkini  having  expired 
in  1868,  the  Qovemment  re-settled  it  and  included  the  whole 
of  the  lands,  B,  C,  D,  E  and  F,  as  part  ef  Kalkini  in  the 
new  settlement.  It  was  found  by  the  Ameen,  who  was  de* 
puted  to  make  a  local  investigation,  that  the  lands  were  formed 
in  the  bed  of  the  river.  They,  therefore,  according  to  the  Full 
Bench  Ruling,  reported  in  the  14th  Weekly  Reporter^  Full  Bench 
Rulings,  p.  28,  belonged  to  Qovemment,  who  were  entitied  to  take 
possession  of  them.  The  plaintiffs  say  in  their  plaint,  "The  defen- 
dant No.  1," — that  is,  the  Collector, — '*  on  the  occasion  of  the  re- 
settlement of  Chur  Ealkini  on  the  part  of  the  Qovemment,  eaused 
the  entire  area  of  the  said  chur"— that  is,  the  whole  of  the  lands 
which  are  claimed  in  the  declaration—"  to  be  measiired  with  Chur 
Ealkini,  and  ousted  us  therefrom  in  the  beginning  of  1275^  and 
made  a  settlement  thereof  with  the  defendants  Nos.  2  and  3,  after 
disallowing  our  objections."  Ameemnnissa  did  not  act  in  viola- 
tion of  Act  IV  ef  1840.  It  was  the  Qovemment  who  were  entitled 
\s>  the  property^  who  took  possession  of  the  land  and  put  Ameemn- 
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Hissa  and  the  other  defendant  into  possession  of  it  under   the   new 
settlement. 

It  was  contended  that  the  Government  could  not  in  consequence 
of  the  provisions  of  Act  IX  of  1847  include  the  land'ff  whrch  are 
now  in'  dispute  with  Chur  Kalkini  without  a  new  survey.  The 
matter  was  referred  to  the  Commissioner,  and  the  Commissioner 
thought  that  the  Government  had  no  right  to  make  the  settlement; 
but  the  defendants,  having  been  put  into  possession  by  the  Govern- 
tiient,  they  proceeded  under  s.  818  of  the  Criminal  Procedure  Code, 
which  had  been  substituted  for  Act  IV  of  1840,  and  obtained  an 
order  against  Wise  and  others  by  which  they  were  to  be  retained 
in  possession.  That  isafeo  stated  by  the  plaintiffs  in  their  plaint. 
They  say:  "The*  Collector  having  ousted  them  from  the  lands  in 
dispute,  made  a  settlement  thereof  with  the  defendants  No.  2 
and  3  after  disallowing  our  objections.  The  Commissioner,  on  our 
appeal,  ordered  the  said  land  to  be  excludfed  from  the  said  settle- 
ment, but  a  suit  was  instituted  for  possession  under  s  «^18  ef  the^ 
Criminal  Procedure  Code,  and  on  the  9th  August  1869  it  was 
ordered  that  the  land  should  remain  in  possession  of  the  defendants 
Nos.  2  and  3.  Moreover,  under  the  orders  of  the  Revenue  Board, 
dated  the  Slst  October  1870,  the  said  lands  have  again  been 
brought  under  settlement."  The  case  had  come  on  appeal  from 
the  Commissioner  to  the  Board  of  Revenue,  and  they  had  held 
that  the  Government  was  justified  in  making  a  settlement  of  the 
lands  as  a  part  of  Ealkini. 

Even  if  the  Government  was  not  entitled  to  assess  the  lands 
in  consequence  of  Act  IX  of  1847,  they  were  entitled  to  take 
possession  of  them  aa  lands  which  originally  formed  as  an  isldnd, 
and  were  at  their  first  formation  surrounded  by  water  which  wa& 
not  fordable,  and  they  were  entitled  taoust  the  plaintiffs,  who  were 
trespassers,  and  to  put  the  defendants  into  possession.. 

It  is  quite  clear  that  the  plaintiff's  have  failed  to-  make  out  a 
title.  The  defendants  were  put  into  possession  by  the  Govern- 
ment, who  were  entitled  to  the  lands,  and  they  were  ordered  by  the 
magistrate  under  the  Code  of  Criminal  Procedure  to  be  retained  iu 
possession.  If  the  plaintiffs  had  wished  to  contend  that  the  defend- 
ants had  been  wrongfully  put  into  possession,  and  that  the  plaintiffs, 
were   entitled  to  recaver  on  the  strength  of  their  previous  posses- 
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sion  without  entering  into  a  que&tion  of  title  at  all,  they  ought  to 
have  brought  their  action  vr ithin  &ix  months  under  a.  1 »  of  Act 
XIV  of  1859;  but  they  did  not  do  so.  The  High  Court,  with 
reference  to  this  point  say  (and,  in  their  Lordships'  opinion,  cor- 
rectly say) :  '*  further,  de  facto  possession  having  been  given  to  the 
defendants  under  s.  318  of  the  Code  of  Criminal  Procedure,  in 
accordance  with  the  Deputy  Collector's  award,  the  plaintiff  will 
not  be  entitled  to  a  decree  until  and  unless  he  can  show  a  better 
title  to  these  lands  than  the  defendants.  The  fact  that  the  plain- 
tiffs' possession  as  regards  B,  0  and  D,  was  confirmed  under  Act 
IV  of  1840,  and  that  the  defendants  Nos.  2  and  3  unsuccessfully 
endeavoured  to  disturb  them  by  regular  suit,  docs  not  bar  the  right 
of  Government.  Section  2  of  Act  IV  of  1840  only  affects  per- 
sons concerned  in  the  dispute.  If  Kalkini  had  belonged  to  a 
private  individual  he  might  have  reduced  into  his  own  possession 
lands  which  had  accreted  to  the  estate  and  which  undoubtedly 
were  his.  But  lands  to  which  he  is  unable  to  make  out  a  title 
cannot  be  recovered  on  the  ground  of  previous  possession  merely, 
except  in  a  suit  under  s.  15  of  Act  XIV  of  1859,  which  must  be 
brought  within  six  months  from  the  time  of  that  dispossession,'' 

Their  Lordships  are  of  opinion  that  the  High  Court  was  right 
in  holding  that  the  plaintiff's  have  failed  to  prove  a  right  by  pres- 
cription. Act  XIV  of  1859,  s.  1,  cl.  7,  enacts  that,  "To  suits 
brought  by  any  person  bound  by  any  order  respecting  the  posses- 
sion of  property  made  under  cl.  2,  s.  1,  Act  XVI  of  1838,  or  of 
Act  IV  of  1840,  or  any  person  claiming  under  such  party  for  the 
recovery  of  the  property  comprised  in  such  order,  the  period  of 
three  years  from  the  date  of  the  final  order  in  the  case."  This, 
however,  is  not  a  suit  brought  by  Ameerunnissa  and  the  other 
defendants,  but  it  is  a  suit  brought  against  them.  Act  IV  of  1840 
had  nothing  whatever  to  do  with  title,  it  merely  regarded  posses- 
sion. The  magistrate  was  not  to  enquire  into  title,  but  merely  to 
ascertain  who  was  in  possession  de  facto,  and  retain  him  in 
possession.  Their  Lordships  are  of  opinion  that,  independently  of 
tfie  title  of  Government  to  the  lands  which  appear  to  have  been 
originally  formed  as  an  island  in  the  bed  of  the  river,  possession 
for  three  years  under  an  order  of  a  magistrate  in  a  proceeding 
under  Act  IV  of  1840  does  not  create  a  title  by  prescription. 
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The  plaintiffs'  suit  was  therefore  properly  dismissed  as  to  B, 
C  and  D.  As  regards  plots  E  and  F,  it  was  found  by  the  first 
Court  that  they  were  not  originally  accretions  to  D,  and  that  the 
defendant  Ameerunnissa  had  satisfactorily  established  the  fact  that 
they  belonged  to  her  (Record,  p.  120.) 

The  plaintiffs,  upon  the  appeal  of  the  defendants  to  the  High 
Court,  objected  to  the  decision  of  the  first  Court  as  to  E  and  F, 
upon  the  ground  that  they  were  entitled  to  them  as  accretions  to 
B,  C  and  D ;  but  the  High  Court  held  that  as  they  had  found 
that  Wise  had  no  title  to  B,  C  and  D,  his  claim  must  fail  as  to 
E  and  F.  (Record,  p.  137).  The  appellants  having  appealed  to 
Her  Majesty  against  the  judgment  of  the  High  Court  as  to  B,  C 
and  D,  appealed  also  as  to  E  and  F,  upon  the  ground  that  they 
were  accretions  to  B,  C  and  D  (appellant's  case,  p.  26).  But 
their  Lordships,  having  affirmed  the  judgment  of  the  High  Court 
as  to  B,  C  and  D,  it  follows  as  a  matter  of  course,  upon  the  appel- 
lant's own  contention,  that  the  decree  as  to  E  and  F  must  also  be 
affirmed. 

Under  these  circumstances  their  Lordships  will  humbly  advise 
Her  Majesty  to  affirm  the  decree  of  the  High  Court. 

Appeal  dismissed. 
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BABOO  DOOLI  CHAND  and  Others 

versus 

BABOO  BIRJ  BHOOKUN  LAL  AWASTI. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  IN  BENGAL. 

Hindu  Law — Mmor*s  inttrest  in  exptctancy — Alienation  by  a  guardian^ 

Their  Lordships  expressed  their  inability  to  affirm  that  a  minor's  interest 
i  n  expectancy  could  be  made  the  subject  of  a  sale  :  still  less  of  a  sale  wholly 
speculative,  as  any  such  sale  must  be,  by  a  guardian  acting,  or  purporting  to  act, 
on  behalf  of  the  minor. 

This  was  an  appeal   against  the  judgment  and  decree  of  the 
High  Court  of  Judicature   at  Fort  William  in  Bengal,    The  facts 

•Present  :— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Collier. 
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J-  C.         are  fully   stated  in   the  judgment  of  their  Lordships  which  was 

'^^°         delivered  by 

Baboo  Doo-         Sir  James  Col  vile  :— This  is  an  appeal  by  the  representatives 

and  Others     of  two  Hindoos,  Baboo  Himmut  Ram  and  Baboo  Moorli  Sahoo, 

Baboo  Biri    (^^^  appear  to  have  been  jointly  interested  in  a  conveyance  taken 

Bhookun      in  the  sole  name  of  the  former),  against  a  decree  of  the  High  Court 

'    affirming  the  decree  of  the  Lower  Court,  which  had  dismissed  their 

suit.  The  respondent  and  defendant,  Brij  Bhookun  Lai  Awasti, 
is  the  representative  of  one  branch  of  a  family  descended  from  a 
common  ancestor,  Deo  Kishen  Awasti ;  and  the  object  of  the  suit 
was  to  recover  from  him  one-half  of  the  property  of  Chintamun, 
who  was  formerly  the  representative  of  the  other  branch  of  the 
family,  to  which  Brij  Bhookun  Lai  Awasti  succeeded  on  the  death 
of  the  surviving  widow  of  Chintamun.  In  the  year  1848,  and 
shortly  after  the  death  cf  Chintamun,  Kanhya  Lai  Awasti,  the  father 
of  the  defendant,  brought  a  suit  alleging  that  this  family,  descent 
ded  from  the  common  ancestor,  Kishen  Awasti,  was  a  joint  and 
undivided  Hindoo  family,  governed  by  the  law  of  the  Mitacshara ; 
and  seeking  to  recover  the  possession  of  Chintamun's  share  from 
his  widows  upon  that  title.  His  suit  so  far  entirely  failed.  It 
was  proved  that  there  had  been  a  partition  under  which  Chin- 
tamun held  his  share  as  separate  estate,  to  which  his  widows 
were  entitled  to  succeed,  Kanhya  Lai  Awasti  being  only  pre- 
sumptively the  reversionary  heir  next  in  succession  to  them. 
The  decree  made  was  a  somewhat  extraordinary  one.  It  did  not 
dismiss  the  suit ;  but,  after  affirming  the  rights  of  the  widows, 
went  on  to  declare  the  right  of  Kanhya  Lai  Awasti  to  succeed 
upon  the  death  of  the  survivor  of  them ;  and,  further,  directed 
that  they  should  pay  the  costs  of  the  plaintiff,  whom  they  had  sub- 
stautially  defeated.  The  only  plausible  reason  for  so  singular  a 
direction  that  suggests  itself  is  that  the  widows  may  have  raised 
a  question  which  has  been  raised  in  other  cases,  to  the  effect  that^ 
under  the  Mitacshara  law,  a  Hindoo  widow  taking  by  inheritance 
her  husband's  separate  property,  takes  it  absolutely  and  in  the 
nature  of  streedhun.  It  does  not  appear  on  this  record  that  such 
a  contention  was  raised  in  the  suit ;  but  there  was  no  appeal 
against  the  decree,  which  must  therefore  be  taken  to  stand. 
Shortly  after  it  was  passed  Kanhya  Lai  became  insane.    His  wife 
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seems  to  have  taken  care  of  him  and  of  his  property,  and  to  have 
acted  aa  the  natural  guardian  of  her  infant  son.  In  that  stale  of 
things  she  executed  the  kobala  of  the  17th  July  1851,  in  favor 
of  Himmut  Ram,  upon  which  the  alleged  title  of  the  plaintiffs 
depends.  The  widows  of  Chintamun  lived  for  several  years  after 
the  execution  of  that  deed;  the  last  of  them  dying  in  1870.  Birj 
Bhookun,  who  was  then  of  age,  thereupon  applied  in  the  first 
instance  for  execution  of  the  declaratory  decree  in  favor  of  Eanhya 
Lai,  claiming  as  the  representative  of  his  insane  father.  His 
application  failed  because  it  was  ruled  by  the  Courts  that  on  the 
death  of  the  surviving  widow  he,  and  not  his  father,  who,  though 
alive,  was  disqualified  by  insanity,  was  the  heir  of  Chintamun  next 
in  succession.  He  then  brought,  in  his  own  right,  a  suit  against 
certain  persons  who  claimed  the  property  or  portions  of  it  under 
conveyances  from  the  widows  of  Chintamun,  and  ultimately  sue* 
ceeded  in  recovering  the  whole  estate,  with,  perhaps,  one  small 
exception.  All  these  facts  are  stated  by  the  plaintifis  in  their 
plaint ;  which  accordingly  admits  both  the  possession  and  the  title 
of  Biij  Bhookun,  but  seeks  to  recover  from  him  half  the  property 
that  descended  to  him  from  Chintamun  by  virtue  of  the  transfer 
alleged  to  have  been  made  to  them  by  the  deed  of  the  17th  July 
1351.  Under  these  circumstances,  the  plaintiffs,  of  course,  had  to 
establish,  first,  that  the  deed  under  which  they  claim  did  purport 
to  pass  half  the  interest  of  Brij  Bhookun ;  and  secondly,  that, 
having  been  executed  as  it  was  by  his  mother  and  guardian,  it 
was  a  transaction  within  the  rules  which  enable  a  guardian 
efTectually  to  alienate  the  property  of  an  infant  ward.  A  further 
question  was  raised  in  the  suit,  ids.,  whether  the  interest  of  Birj 
Bhookun  at  the  date  of  the  deed  could  be  the  subject  of  such  a 
conveyance,  inasmuch  as  it  was  then  a  mere  expectancy. 

It  being  essential  for  the  plaintiffs  to  prove  that  there  was 
a  justifying  necessity  for  this  conveyance,  the  first  thing  which 
strikes  their  Lordships  is  the  total  absence  of  proof  upon  that 
point.  It  seems  to  them  that  on  this  ground  alone  the  present 
appeal  must  fail.  It  has  been  argued  by  Mr.  Doyne  that  there 
may  have  been  some  miscarriage  of  the  Judge,  by  reason  of  which 
neither  Court  has  dealt  with  this  issue,  but  has  disposed  of  the 
case  upon  the  other  points  raised  in  the  cause.    It  is  true  that 
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J.  C.         oDe  of  the  grounds  of  appeal  to  the  High  Court  is  that  the  proper 
[^  issue*  had  not  been  fi-amed.     But   it  appears   to   their   Lordships 

Baboo  Doo^  that,  though  the  first  issue  is  not  perhaps  as  happily  expressed 
and  Others  as  it  might  have  been,  it  does  distinctly  raise  the  question  whether 
Baboo  Birj  there  was  a  justifying  necessity  for  the  sale  in  question.  On  the 
L^Aw^^Ti     ^^h®^  hand,   it  nowhere   appears  upon  the  record  that  the  Lower 

Court  was  not  prepared  to  try  that  issue,  or   had  reserved   it  for 

future  trial  in  case  its  dismissal  of  the  suit  upon  the  other  grounds 
should  be  found  to  be  erroneous.  They  have  further  to  observe 
that,  when  they  look  to  the  record  of  what  was  done'  in  the 
case  by  the  plaintiffs,  they  find  evidence  of  an  intention  to  prove 
some  justifying  circumstances  other  than  those  which  are  stated 
on  the  face  of  the  deed  to  have  been  the  grounds  and  reasons 
for  the  transaction.  The  latter  are  first,  the  expediency  or 
necessity  for  bringii^  against  the  widows  in  possession  a  suit 
for  waste,  a  suit  which  could  only  be  brought  by  the  aid  of 
nimmut  Bam.  That  suit  was  afterwards  brought,  and  it  failed. 
Therefore,  as  far  as  the  event  went,  it  seems  to  have  been  a  suit 
which  can  hardly  be  said  to  have  been  for  the  benefit  of  the 
infant  or  of  his  estate.  The  other  is  a  suggestion  that  Eanhya 
Lai  had  incurred  debts  to  Himmut  Ram,  that  Himmut  Bam 
had  said  that  he  would  bring  a  suit,  and  that  there  was  risk  that 
the  infant's  estate  would  thereby  be  damaged.  But  the  passage 
at  page  14  of  this  record  which  states  what  the  plaintiffs  were 
about  to  prove,  and  the  purpose  for  which  they  asked  that  their 
witnesses  should  be  summoned,  points  to  an  alleged  necessity  of  a 
different  character.  They  there  state : — "The  witnesses  named 
under  this  heading  shall  prove  that  Mussummat  Badamon  Eoer 
was  the  guardian  of  Birj  Bhookun  Awasti" — that  is  a  question  on 
which  there  is  no  point  raised ; — "that  Kanhya  Lai,  the  father  of 
Birj  Bhookun  Awasti,  was  insane" — that,  further,  was  an  admitted 
fact ;  "that  Birj  Bhookun  Awasti  was  under  age" — that  seems  to 
be  also  an  admitted  fact ;  "  that  besides  the  aforesaid  Mussummat 
there  was  no  other  lawful  guardian ;  that  the  income  from  the 
estate  was  very  trifling ;  that  the  Mussummat  aforesaid  was  in 
need  of  maintaining,  supporting,  and  educating  her  minor  son, 
for  which  reason  she  proposed  the  sale  to  the  ancestor  of  the 
plaintiffs ;  that  the  ancestor  of  the  plaintiffs,  having  ascertained 
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the  necessity,  negotiated  the  sale  with  the  aforesaid  Mussummat;"         •'•    ' 
iuid  other  particulars.     They  then  give  the  names  of  the  witnesses  *-.^ 

who  are  to  prove  those  facts.    Then  we  find  at  p.  16    a  statement      ^^j  chand  ' 
that  certain   witnesses  there   named,   some   of  whom   had    been     and  Others 
mentioned  at  p.  14,  had  appeared  in  Court,   but  had  been  allowed    B^oo  Birj 
to  go  away ;  and  that   the  plaintiffs  could  not  get  them   without    lal  Awasti, 
warrants  to  be  issued  upon  them  in  order  to  bring  them  in.    The 
Judge   made  an   order  for   the  issue  of  the   warrants,  and  there  is 
nothing  to  show  why  these  witnesses  were  not   afterwards  pro- 
duced and  examined.     The  record,  therefore,  shows  that  the  plaia- 
tiflfs  «ot  only  proposed  to  prove  a  different  case  from  that  which  on 
the  face  of  the  deed  appeared  to  have  been  the  cause  and  justifica- 
tion for  the  alienation  of  the  minor's  interest,   but  entirely  failed 
to  prove  the  new  case  set  up. 

In  these  circumstances,  their  Lordships  are  of  opinion  that  the 
suit  must  on  this  ground  be  taken  to  have  failed,  and  that  they 
would  be  exercising  a  very  unsound  discretion  if,  without  more 
explanation  why  evidence  upon  this  material  issue  was  not  pro- 
duced tbey  were  to  send  the  case  backhand  remand  for  a  new  trial 
a  claim  to  property  which  seems  to  have  been  already  the  subject 
of  much  vexatious  litigation.  It  lay  upon  the  plaintiffs  to  excuse 
their  nou-^productiou  of  these  witnesses,  and  it  appears  to  their 
Lordships  they  have  wholly  failed  to  do  so. 

The  conclusion  to  which  their  Lordships  have  thus  come  ren- 
ders it  necessary  to  consider  the  grounds  upon  which  the  Courts 
in  India  have  proceeded.  The  point  on  which  the  Lower  Court  in 
part  proceeded,  and  which  has  only  been  treated  as  doubtful  by 
the  High  Court,  namely,  whether  such  an  interest  could  be  the 
subject  of  a  sale  at  all,  is  of  general  importance,  and  one  which 
their  Lordships,  who  do  not  sit  here  to  determine  abstract  ques- 
tions of  law,  would  be  unwilling  to  determine  in  a  case  in  which 
no  decree  in  favor  of  the  plaintiffs  can  be  passed.  They  are 
certainly  not  prepared  to  affirm  that  such  an  interest  can  be  made 
the  subject  of  a  sale,  still  less  that  it  can  be  made  the  subject  of  a 
sale,  highly  speculative  as  any  such  sale  must  be,  by  a  guardian 
acting  or  purporting  to  act  on  behalf  of  an  infant.  The  decision  of 
this  Board,  which  has  been  cited  by  the  Judge  of  the  Lower  Court, 
is  not  precisely  in  point;  but  it  goes  far  to  show  that  the  principle 
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of  English  law  which  allows  a  sabsequently  acquired  interest  to 
feed,  as  it  is  said,  the  estoppel,  does  not  apply  to  Hindoo  con- 
veyances. 

With  reference  to  the  construction  of  the  deed,  their  Lordships 
deem  it  sufficient  to  say  that  there  is,  in  their  opinion,  much  on 
the  face  of  it  which  favours  the  construction  put  upon  it  by  the 
High  Court,  namely,  that  what  it  dealt  with  was  the  supposed 
rights  of  Kanhya  Lall,  and  through  him  of  his  infant  son,  under 
the  decree  of  1848 ;  but  that,  inasmuch  as  the  appeal  must  le  dis- 
missed  on  the  other  grounds  which  have  been  stated,  it  is  unneces- 
sary either  to  affirm  or  disaffirm  that  construction. 

On  the  whole,  they  will  humbly  advise  Her  Majesty  to  affirm 
the   decree  of  the   High  Court,  and  to  dismiss  this  appeal  with 

costs. 

Appeal  dismissed. 


MUSSAMAT  BASMATI  KOWAEI 

versus 
BABOO  KIBUT  NARAIN  SINGH. 
ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 
Kriirima  AdopHon—Evidinct. 
Their  Lordships  held  that  the  adoption  alleged  ia  the  case  was  not  satis- 
factorily proved. 

This  was  an  appeal  from  the  judgment   and  decree  ofj^ 
High  Court  of  Judicature  at  Fort  WiUiam  in  Bengal.    The  fP|:: 
of  the  case  are  sufficiently  stated  in  the  judgment  of  their  Lord*^; 
which  was  delivered  as  follows  by 

SiB  Robert  Collier  :— In  this  case  the  sole  questioij  was, 
whether  or  not  an  adoption  in  the  Kritrima  form  had  been  proved. 
Ram  Persad  Narwn  had  one  whole  brother,  and  two  half-brothers. 
He  died  on  the  1st  March,  1872,  leaving  two  widows,  one  of 
whom  had  a  daughter  about  five  or  six  years  of  age.  The  other 
widow  had  had  sons,  but  they  had  died  in  infancy.  It  may  not 
be  altogether  immaterial  to  observe,  with  regard  to  the  probabi- 
lities  of  the  case,  that  if  the  daughter  of  the  deceased  should 
♦  Present  :-^ir  James  W.  Colvile,  Sir  Barnes  Peacock.  Sir  Montague 
E.  Smith,  and  Sir  Robert  P.  Collier. 
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have  a  son,  that  son  would  be  able,  though  perhaps  not  quite 
as  efficaciously  as  an  adopted  son,  to  perform  the  ceremonies 
which  are  supposed  to  be  of  benefit  to  his  soul. 

The  plaintiff  io  this  case  is  Sri  Narain  Singh  the  son  of  Kirut 
Narain  Singh,  the  whole  brother  of  Ram  Fersad  and  he  seeks 
to  obtain  possession  of  the  property  of  Ram  Persad,  as   against    rut  Narain 

the  widow,  on  the  ground  that  he,  being   of  the   age   of  14,    was  

adopted  by  Ram  Persad  two  days  before  Ram  Persad's  death. 
The  widow  denies  the  adoption.  The  question  is  one  entirely 
of  fact.  The  case  was  heard  before  the  Subordinate  Judge,  who 
is  himself  a  Hindoo,  and  who  appears  from  his  judgment  to  have 
given  a  very  intelligent  attention  to  the  evidence.  The  efifect 
of  his  judgment  is,  that  he  does  not  believe  the  plaintiff's  case. 
It  does  not,  indeed,  appear  that  he  gives  very  much  more  credence, 
if  any,  to  the  witnesses  for  the  defendant,  but  he  rightly  observes 
that  the  onus  of  proof  is  thrown  on  the  plaintiff  who  alleges  the 
adoption;  and  says  that,  in  his  opinion,  the  plaintiff  has  not 
made  out  his  case.  The  Subordinate  Judge  comments  upon  both 
descriptions  of  evidence, — the  documentary  and  the  oral.  The 
documentary  evidence  for  the  plaintiff  consisted  chiefly  of  two 
sets  of  papers  or  accounts,  one  called  the  hustabood  papers,  the 
other  the  jummabundi  papers.  The  learned  Judge,  being  pro- 
bably more  conversant  with  these  papers  than  European, 
comes  to  the  conclusion  that  neither  set  of  papers  is  trustworthy ; 
and  their  Lordships  do  not  find  that  the  High  Court  differ  from 
him  on  this  subject — at  all  events,  they  do  not  state  that  they 
differ  from  him.  The  learned  Judge  of  the  First  Instance  also 
intimates  a  general  disbelief  of  the  witnesses  of  the  plaintiff.  He 
gives  one  or  two  further  reasons  for  his  judgment,  consisting  of 
certain  probabilities  of  the  case,  that  on  which  he  dwells  most 
being  this  :  That,  according  to  the  evidence  of  the  plaintiff,  the 
adoption  was  made  by  Ram  Persad  two  days  before  his  death,  and 
one  day  before  a  certian  impurity  which  he  was  under  in  conse- 
quence of  the  death  of  a  relative  had  expired;  that  it  wauld  have 
been  more  consistent  with  Hindoo  usage  if  he  had  waited  till  the 
next  day  (and  he  was  well  enough  to  do  so  with  safety),  when  this 
impurity  would  have  passed  away ;  but  the  learned  Judge  does 
not  intimate  that  the  adoption  was  necessarily  ^valid  in  point  of 
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law  because  performed  during  the  time  when  Ram  Persad  was  ia 
a  state  of  impurity.  Their  Lordships  cannot  help  observing  that 
the  High  Court  do  not  seem  altogether  to  have  undei-st^Kxi  the 
view  of  the  Subordinate  Judge  on  this  point ,'  for  they  discuss  the 
question  whether  the  adoption  was  invalid  in  consequence  of  its 
having  been  made  when  llam  Persad  was  in  this  state  of  impurity, 
a  proposition  which  was  not  aflBrntted  by  the  learned  Judge  below. 

The  question  being  one  of  the  credibility  of  witnesses,  their 
Loixlships  think  that  a  good  deal  of  weight  ought  to  be  attached 
to  the  consideration  that  the  Subordinate  Judge  had  the  oppor- 
tunity of  seeing  and  hearing  these  witnesses.  Their  Lordships 
have  now  to  consider  what  judgment  the  High  Court  ought  to  have 
pronounced,  and  they  have  come  to  the  conclusion  that  the  High 
Court  have  not  given  sufficient  reasons  for  reversiitg  the  judgment 
of  the  Court  below.  The  main  reasons  are  state*!  in  this  paragraph, 
wherein  the  Acting  Chief  Justice  observes  :  "  Looking  at  the  whole 
of  the  case,  I  think  that  the  evidence  given  on  behalf  of  the  plain- 
tiff is  more  distinct  and  more  reliable  in  its  general  character  than 
that  given  on  behalf  of  the  defence.  I  think  that  the  story  told 
is  'prima  facia  a  natural  and  a  probable  one  ;  and  it  is  to  be  recol- 
lected that  the  defendant  herself,  on  her  cross-examination  (al- 
though she  denied  his  having  ever  expressly  stated  that  be  inten- 
ded to  adopt),  admits  that  her  husband  used  to  express  regret  at 
the  death  of  his  children,  and  at  his  not  having  a  son  to  leave 
behind  him."  Their  Lordships,  on  referring  to  the  evidence,  do 
not  find  that  the  lady  used  precisely  these  words,  but  said  no  more 
than  that  her  husband  and  herself  had  been  grieved  when  their 
children  had  died ;  and  their  Lordships  cannot  think  that  the 
slightest  importance  in  this  case  is  to  be  attached  to  such  a  state- 
ment. With  regard  to  the  observation  of  the  High  Court  as  to 
the  general  character  of  the  evidence  being  more  reliable,  they 
observe  that  it  is  difficult  to  come  to  a  satisfactory  conclusion 
on  the  general  trustworthiness  of  written  evidence  against 
the  opinion  of  a  Court  which  has  heard  and  seen  the  witnesses ; 
but,  further,  if  their  Lordships  were  called  upon  to  express  an 
opinion  as  to  the  trustworthiness  of  the  evidence,  they  would, 
on  the  whole,  be  disposed  to  pronounce  the  evidence  against  the 
adoption  somewhat  more  credible  than  that  in  its  favor.    One 
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circumstance  in  the  case  appears  to  them   to   incline   the   prepon-         !•  C. 
derance,  if  the  scales  were  at  all  evenly  balanced,    in  favor   of  the  J^ 

defendant,  viz.,    that   the  widows   appear   to  have   remained  in     Mussamat 
possession  of  the  estate  after  the  death  of  Ram  Persad.     There       Kowari 
is  a  document  certainly  unimpeached   in  the   cause,  a  receipt   for     Baboo  Ki- 
income-tax  dated  on  the  2nd  July  1872,  whereby  it   appears  that    Rut  Narain 

the  two  widows  paid  a  sum  of  Rs.  104   in   respect  of  income-tax  

on  this  property.  It  appears  to  their  Lordships  that  this  payment 
of  income-tax  on  their  part  is  inconsistent  with  the  case  of  the 
plaintiff,  who  alleges  that  he  had  been  adopted,  and  that  they, 
consequently,  had  merely  a  title  to  maintenance  ;  and  that,  if  his 
case  were  true,  he,  and  not  they,  would  have  been  entitled  to  the 
possession  of  the  estate,  and  liable  to  the  payment,  amongst 
other  things,  of  this  tax. 

Further,  it  appears  that  after  the  death  of  the  junior  widow, 
which  took  place  in  September,  the  widow  who  is  now  the  defen- 
dant applied  for  a  mutation  of  names  ;  that  upon  that  occasion  the 
officer  of  the  Collectorate  was  satisfied  that  she  was  in  possession, 
and  his  decision,  which  was  appealed  against  to  the  Commissioner, 
was  affirmed  by  the  Commissioner  upon  the  gi'ound  that  she  was 
actually  in  possession,  the  Commissioner  attaching  a  good  deal 
of  importance  to  this  document,  which  has  been  before  referred  to. 
It  is  stated  on  behalf  of  the  plaintiff^,  that  he  was  actually  placed 
on  the  guddi  on  the  2dth  July  1872,  when  he  was  recognised  by 
both  the  widows,  and  his  case  appears  to  be  that,  if  the  widows 
had  possession  up  to  that  time,  he  then  obtained  possession,  and 
the  widows  subsequently  dispossessed  him;  but  of  that  there  is 
no  evidence  whatever,  and  their  Lordships  cannot  help  thinking, 
on  the  whole  of  the  case,  that  the  widows  have  all  along  been  in 
possession.  On  the  whole  they  have  come  to  the  conclusion  that 
the  High  Court  was  wrong  in  reversing  the  judgment  of  the  Court 
below. 

Under  these  circumstances  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  judgment  of  the  High  Court  be  reversed, 
and  the  judgment  of  the  Subordinate  Judge  be  affirmed,  with  the 
usual  order  as  to  costs. 

Appeal  decreed. 


3G6  PRIVY  COUNCIL 


J.  c*  BIMOLA  SOONDARI  CHOWDHRANI  and  Others 

l^  versus 

AprUxA  HURRI  CBURN  CHOWDHRI. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 

FORT  WILLIAM  IN  BENGAL. 

Findings  oJfacL 

Their  Lordships  affirmed  the  decision  of  the  Court  below  upon  the  findings 
of  fact  arrived  at  by  that  Court. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal  The  facts 
of  the  case  are  to  be  found  in  the  judgment  of  their  Lordshipa 
which  was  delivered  by 

Sir  Robert  Collier  : — In  this  case  Mr.  Goivie,  with  the  can- 
dour to  which  their  Lordships  are  accustomed  from  him,  has  frankly 
admitted  that  the  case  of  the  appellants  is  not  tenable.  The 
question  resolves  itself  into  one  of  fact;  namely,  whether  the 
appellants,  the  plaintiffs,  have  shown  that  they  are  entitled  to  set 
aside,  on  any  ground,  either  of  fraud  or  otherwise,  a  certain  putni 
right  which  has  been  granted  to  defendant  No.  1  by  defendant 
No.  2.  As  a  matter  of  fact,  both  Courts  of  India  have  found  that 
the  defendant  No.  1  was  entitled  to  this  putni  right.  That  is 
the  point  decided  in  this  case ;  and  their  Lordships  feel  bound 
to  affirm  the  decisions  of  both  Courts. 

Under  these  circumstances,  they  will  humbly  advise  Her  Ma- 
jesty that  the  judgment  be  affirmed,  and  that  this  appeal  be 
dismissed  with  costs. 

Appeal  dismissed, 

•Present  :— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E. 
Smith,  and  Sir  Robert  P.  Collier. 
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BABOO  HET  NARAIN  SINGH  j.  c« 

versus  1880 

BABOO  RAM  PERSHAD  SINGH  and  Another.  j/^2. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  

AT  FORT  WILLIAM  IN  BENGAL. 

Rts  judicata^PlaiHt  in  former  stiit^  Description  of  property  in-^Variance 
between  body  of  plaint  and  schedule. 

Where  in  a  former  suit,  the  property  in  dispute  was  described  in  the 
plaint  as  "  Mouzah  B"  and  in  the  schedule  attached  to  it,  it  was  described  as 
"Mouzah  B.,  usllvfxih  dakhili,  that  is,  Mouzah,  B.  K.  and  Mouzah  M.  B." 
and  a  decree  was  passed  in  favor  of  the  plaintiff  for  possession  of  the  "  dis- 
puted Mouzahs  "  :  their  Lordships  held  in  a  subsequent  suit  for  possession 
of  "Mouzah  M.  B."  that  the  said  suit  was  not  barred  by  the  rule  oi  res-judicaia 
inasmuch  as,  in  the  former  suit  the  Court  was  called  upon  to  adjudicate  upon 
the  description  of  the  property  in  dispute  in  the  body  of  the  plaint  and  not 
that  mentioned  in  schedule  annexed  thereto. 

This  was  an  appeal  againt  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  judg- 
ment of  their  Lordships  in  which  the  facts  of  the  case  are  sufficiently 
stated  was  delivered  by 

Sir  Barnes  Peacock  : — ^This  is  a  suit  brought  by  the  plain- 
tiffs for  an  adjudication  of  their  right  to  and  possession  of  eight 
annas  out  of  the  entire  sixteen  annas  of  mouzah  Mokundpore 
Bhatta.  The  only  question  is  whether  the  suit  is  barred  by  s.  2 
Act  VIII  of  1859  ;  and  that  depends  upon  the  construction  of  a 
decree  which  was  given  in  suit  No.  357  of  1865.  In  that  suit 
Chuttersal  Singh,  the  father  of  the  appellant  and  the  son  of 
Pertab  Narain  Singh,  was  the  plaintiff.  His  claim  was  founded 
upon  a  mortgage  which  Nagbansi  Kowar,  the  widow  of  Qunga 
Pershad  Singh,  had  executed  in  favor  of  Pertab  Narain  Singh  of 
a  portion  of  the  property,  including  eight  annas  of  mouzah  Bhatta, 
which  had  descended  to  her  as  the  widow  and  heiress  of  her 
husband.  The  suit  was  brought  against  the  widow  alone,  for  the 
purpose  of  recovering  possession  of  the  mortgaged  property  after 
foreclosure  of  the  mortgage,  and  to  have  a  mutation  of  names. 
The  present  plaintiffs,  who  were  the  reversionary  heirs  of  Gunga 

*  Present -.—Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague 
£.  Smith,  and  Sir  Robert  P.  Collier. 
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Pershad  Singh,  intervened  in  the  suit,  and  a  decree  was  given 
against  them  for  the  plaintiff.  In  a  schedule  to  the  plaint  in 
that  suit  mouzah  Bbatta  is  described  as  '*  mouzah  Bhatta,  usii 
with  dakhili,  that  is,  raauzah  Bhatta  Kurun  and  mouzah  Mokund- 
pore  Bhatta";  but  in  the  body  of  the  plaint  it  is  described  simply 
as  mouzah  Bhatta.  There  was  another  mouzah,  called  Hakumpore, 
which  was  also  included  in  the  mortgage ;  it  is  described  in  the 
plaint  in  that  suit  as  "mouzah  Hakumpore,  original  with  depen- 
dency**. There  appears  to  be  a  very  good  reason  why  mouzah 
Bhatta  was  not  described  in  the  body  of  the  plaint  as  usli  and 
dakhili  when  mouzah  Hakumpore  was  described  as  mouzah  Hakum- 
pore, original  with  dependency,  because,  upon  referring  to  the 
mortgage,  which  is  to  be  found  at  pages  17  and  18  of  the  Record,  it 
will  be  found  that  the  mortgage  was  of  "mouzah  Bhatta."  not 
"mouzah  Bhatta,  usli  with  dakhili,"  and  of  "mouzah  Hakumpore, 
original  with  dependency."  The  plaint  in  the  suit  followed  the 
description  in  the  mortgage  deed. 

It  was  very  correctly  pointed  out  by  the   first  Court  that  the 
property  sought  to  be  recovered  was  distinctly  enumerated    in  the 
body  of  the  plaint,  and  that  there   was  no  mention  in  it  that   the 
claim   had   reference   to  the   description   in   the   schedule.     The 
description  in  the  body  of  the  plaint,  and  not  that  in  the  schedule, 
was  that  upon  which  the  Court  was   called   upon  to  adjudicate ; 
and,  in  so  adjudicating,   the  Court  ordered,   "  That  a  decree  be 
passed  in  favor  of  the  plaintiflf;  that  the  shares  of  the  disputed 
mouzahs  do  come  into  the  possession  of  the  plaintiff."     It  is  found, 
as  a   fact   in   the  present  suit,   that   mouzah  Bhatta  Kurun  and 
mouzah   Mokundpore   were   not  usli   and  dakhili,   but   that   they 
were  two  separate  and  distinct  mouzahs ;  that  they  were  purchased 
originally  by  an  ancestor  of  the  plaintiffs  about    100   years  ago, 
eight  annas  of  the  one  mouzah  and  sixteen  annas  of  the  other. 
Being,  then,  two  separate  and  distinct  mouzahs,  the  mortgage  deed 
did  not  describe  them  as  usli  and  dakhili,  but  conveyed  only   the 
eight  annas  share  of  mouzah  Bhatta.     It  has  been    found  by  both 
the  Lower  Courts  that  the  mortgage  deed  did  not  include  the  two 
mouzahs,  that  the  plaint  did  not  include  the  two,  and  that   the 
decree   did    not   include  the  two  ;  and  it  is  not  contended  now  by 
the  learned  Counsel  for  the  appellant,  which  he  could  not  well  do 
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after  the  finding  of  the  two  Lower  Courts,  that  the  mortgage  did  in- 
clude the  two  mouzahs.  The  question  then  comes  simply  to  this :  — 
was  the  decree  given  in  favor  of  Chuttersal  Singh  for  mouzah 
Mokundpore  Bhatta  as  well  as  for  mouzah  Bhatta  Eurun  ?  It 
seems  clear  that  the  former  suit  was  not  intended  to  include,  and 
did  not  include,  anything  which  was  not  included  in  the  mortgage, 
and  that  the  decree  in  the  former  suit  did  not  affect  Mokundpore 
Bhatta,  which  is  the  subject  of  the  present  suit,  aud  consequently 
that  the  former  suit  was  no  bar  to  the  present.  Their  Lordships, 
in  the  course  of  the  argument,  expressed  their  opinion,  in  con- 
currence with  the  judgment  of  the  High  Court,  that  the  plaintiflfs 
were  not  precluded  by  s.  11,  Act  XXIII  of  1861  from  maintaining 
the  present  suit. 

Under  these  circumstances,  their  Lordships  will  humbly  advise 
Her  Majesty  that  the  decree  of  the  High  Court  be  affirmed.  The 
appellants  must  pay  the  costs  of  this  appeal. 

Appeal  dismissed- 


BELCHAMBERS 

verms 

ASHOOTOSH  DHUR. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 

AT  FORT  WILLIAM  IN  BENGAL. 

Res-judicata— The  plaintiff  modi  a  party  in  appeal  in  a  former  suit. 

Where  in  a  former  suit  by  G  against  the  present  defendant  for  possession 
of  the  property  in  dispute,  the  present  plaintiflf  was  admitted  a  party  respon- 
dent by  Her  Majesty  in  Council  during  the  pendency  of  an  appeal  to  that 
tribunal  by  the  defendant  in  that  suit,  and  a  decision  was  given  in  favor 
of  the  defendant : 

Their  Lordships  kM  that  the  plaintiffs  present  claim  for  possession  of  the 
disputed  property  was  barred  by  reason  of  the  previous  decision  of  their  Lord- 
ships. 

This  was  an  appeal  from  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts  of  the 
case  are  fully  stated  in  the  judgment  of  their  Lordships  which  was 
delivered  by 

Sir  Robert  Collier  : — This  suit  involves  a  question  whether 
a  portion  of  land,  consisting  of  8,050  beegahs,  belongs   to   lot    104? 

*  Present:— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E» 
Smith,  and  Sir  Robert  P.  Collier. 
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or  lot  100,  which  are  conterminous  lots  of  land  in  the  Soonder- 
bunds,  the  northern  boundary  of  one  being  the  southern  boundary 
of  the  other.  The  plaintiflf,  Ashootosh  Dhur,  hereafter  called 
Dhur,  the  owner  of  lot  100,  claimed  the  disj>ut€d  land  aspait  of 
that  lot.  The  defendant,  as  the  representative  of  a  Mr.  Tiery,  who 
appears  originally  to  have  been  a  manager  of  the  Nawab  Nazim, 
claims  the  disputed  land  as  a  part  of  lot  104.  The  High  Court, 
reversing  the  decision  of  the  Lower  Court,  found  in  favor  of  the 
plaintiS,  and  from  that  decision  an  appeal  has  been  preferred  to 
Her  Majesty  in  Council. 

The  appellants  contend  that  on  two  grounds,  independently  of 
the  merits  of  the  case,  the  action  is  not  maintainable.  The  first 
is  res  judicata ;  the  second  is  the  Statute  of  Limitations  Their 
Lordships  have  only  heard  an  agrument  upon  the  first  point,  but 
they  have  come  to  so  clear  a  conclusion  upon  that  that  it  becomes 
unnecessary  to  hear  the  rest  of  the  case.  The  question  of  res 
judicata  arises  in  this  way  : — Mr,  Tiery,  in  1852,  aquired  lot  104. 
Inasmuch  as  no  question  has  ever  been  raised  with  regard  to  his 
title  to  it,  it  is  enough  to  say  that  he  became  grantee  of  it  under 
the  Government  at  that  time,  and  he  appears  from  the  beginning 
to  have  claimed  the  8,050  beegahs  as  part  of  that  lot,  to  have 
cultivated  and  built  upon  them,  and  to  have  improved  them  and 
rescued  them  from  the  jungle.  In  the  year  1851  the  Nawab  Nazim, 
claiming  then  to  be  the  owner  of  lot  100,  granted  a  gantidari 
lease  of  it  to  one  Bharut  Ch under  Roy.  In  1853  one  Nazir  Ali, 
about  whom  their  Lordships  have  had  very  little  information,  but 
who  appears  to  have  been  a  kind  of  agent  or  manager  of  the 
Nawab,  claiming,  it  does  not  appear  how  or  why  or  by  what  title, 
the  same  lot  100,  granted  another  gantidari  lease  of  it  to  Nund 
Lall  Ghose.  Nund  Lall  Ghose,  in  the  year  1859,  instituted  a 
suit  against  Mr.  Tiery  on  the  ground  that  Mr.  Tiery,  trespassing 
beyond  his  bounds,  had  appropriated  the  8,050  beegahs,  which  in 
fact  were  parcel  of  lot  100.  That  failed  in  the  first  Court,  but 
succeeded  in  the  second  ;  and  Ghose,  on  the  14th  August  1862,  ob- 
tained a  judgment  in  his  favor,  which  judgment  was  appealed 
against  to  Her  Majesty  in  Council.  But  in  the  meantnne  Bharut 
Chunder,  who  had  obtained  the  gantidari  lease,  which  has  been 
before  spoken  of,  in  1851,  of  lot   100,  brought   an   action  against 
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Ohose,  Ghose's  lessor,  and  Tiery— suing  Tiery,  not  indeed  as  the 
owner  of  lot  104,  but  as  a  manager  of  the  Nawab — for  the  pur- 
pose of  obtaining  possession  of  lot  100.  Tiery  disclaimed  any 
interest  in  lot  100,  and  was  dismissed  from  the  suit.  Bharut 
Chunder  succeeded  in  both  Courts,  and  obtained  judgment  for 
lot  100,  with  one  or  two  other  lots  which  are  not  materia),  on  the 
30th  August  1862;  so  that  Qhose  apparently  derived  no  great 
advantage  from  his  judgment  which  he  had  obtained  a  fortnight 
before,  inasmuch  as  it  was  decided  in  that  judgment  of  the  30th 
August  that  he  had  no  title  to  lot  100.  An  appeal  was  preferred 
by  Tiery  to  the  Queen  in  Council  from  the  decision  before  stated 
of  the  14th  August  1862.  Great  delays  arose  in  the  prosecution 
of  that  appeal  from  various  causes.  It  is  enough  to  say  that 
Tiery  died  ;  that  he  was  succeeded  by  his  widow,  who  married  ; 
that  she  subsequently  died,  and  finally  the  estate  and  interest  of 
Tiery  devolvcil  upon  Belchambers,  who  is  the  present  appellant. 
But  there  probably  was  another  cause  for  the  delay;  namely, 
that  Nund  Lall  Ghose,  the  respondent,  had  no  interest  in  pressing 
on  the  appeal,  because  it  had  been  held  that  he  had  no  title 
to  the  lot  to  which  it  was  alleged  that  the  8,050  beegalis 
appertained.  During  this  time  Bharut  Chunder  failed  to  pay 
his  rent;  and  upon  a  suit  being  brought  against  him  and  judg- 
ment obtained,  lot  100  was  put  up  for  sale,  and  was  bought  by 
the  present  respondent,  Dhur.  Bharut  Chunder,  and  after  him 
Dhur,  made,  it  appeai-s,  various  endeavors  to  obtain  possession  of 
this  disputed  land  in  execution  of  the  decree  which  had  been 
obtained  on  the  30th  August  1862;  but,  without  going  into  these 
proceedings,  it  is  enough  to  say  that  the  Courts  appear  to  have 
refused  to  allow  them  to  obtain  possession  of  the  disputed  land 
in  execution  of  ihe  decree,  on  the  ground  that  the  question  ol 
p.ircel  or  no  parcel  was  pending  before  the  Privy  Council  in  the 
appeal  of  Tiery,  or  his  representatives,  against  the  decree  obtained 
by  Nund  Lall  Ghose. 

That  being  the  state  of  things  in  1872,  Dhur  applied 
to  be  admitted  in  that  appeal  as  a  party  respondent  to  it,  and 
he  filed  an  affidavit  in  which,  after  stating  the  greater  part  of 
the  facts  which  have  been  related,  he  averred  that  the  in- 
terest  of  the  original   respondents   in  the   lands  in  dispute  had 
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ceased.  He  went  on  to  say,  "  Bbarut  Chiinder  Roy  was,  and 
I  am  now,  the  only  person,  as  purchaser  of  the  tenure  of 
Bharut  Chunder  Roy,  interested  in  lot  100  "  ;  and  that  under  the 
execution  orders  referred  to  he  was  precluded  from  enforcing  his 
right  during  the  pendency  of  the  appeal  in  the  Privy  Council. 
Then  followed  this  statement,  "  That,  owing  to  the  respondents 
in  the  said  appeal  being  quite  uninterested  in  the  lands  in  dispute 
in  the  said  appeal,  they  have  not  taken  any  active  measure  to  bring 
it  to  a  speedy  hearing ;  that  the  said  8,050  beegahs  of  land,  the 
subject  matter  of  the  said  Privy  Council  appeal,  are  jungle  lands 
of  Soonderbunds  and  are  likely  to  relapse  into  jungle  unless  proper- 
ly banded  and  taken  care  of.  I  am  informed,  and  verily  believe, 
that  during  the  pendency  of  the  said  Privy  Council  appeal,  the 
clearance  and  cultivation  of  the  said  land  are  very  much  neglected, 
and  the  greatest  portion  thereof  has  relapsed  into  jungles,"  Then 
he  said: — "I  am  advised  that  unless  I  am  allowed  to  appear  in  the 
said  Privy  Council  appeal,  and  support  the  judgment  of  the 
High  Court,  my  interest  in  the  said  land  is  likely  to  be  materially 
affected  by  the  result  of  the  said  appeal "  ;  and  he  applied  to  be 
heard  to  support  the  judgment  of  the  High  Court  in  that  case, 
on  the  ground  that  his  interest  would  be  affected. 

His  application  was  granted  by  this  Board  ;  he  was  admitted 
as  a  respondent  to  the  appeal  ;  and  he  afterwards  filed  a  case  ia 
which  he  alleged  as  his  reasons  : — "Because  the  said  Lewis  Tieiy 
trespassed  beyond  his  boundary,  and  the  land  in  dispute  formed 
part  of  lot  100,  and  not  of  lot  104..*'  This  case  he  filed  jointly 
with  one  Gobind  Chunder,  a  representative  of  Ghose,  although 
Ghose,  as  he  contended,  had  no  interest  in  the  land,  and  that 
joint  case  was  argued  for  both  respondents  by  the  same 
Counsel,  who  contended  that  the  disputed  land  formed  part  of  lot 
100.  and  not  of  lot  104.  Their  Lordships,  upon  hearing  the  case, 
came  to  the  conclusion  that  the  plaintiff"  had  not  proved  that  the 
larid  in  dispute  belonged  to  lot  100  ;  and,  in  fact,  their  decision 
was, — for  that  is  the  eff*ect  of  it, — that  the  land  in  dispute 
belonged  to  lot  104.  Inasmuch,  however,  as  there  appeared  some 
obscurity  in  the  case  as  to  the  title  to  lot  100 ;  as  Gobind  Chunder 
appeared,  who  claimed,  or  who  generally  claimed  at  all  events, 
under  Nazir  Ali ;  and  as  Dhur  claimed  by  what  he  alleged   to   be 
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a  paramount  title  nader  the  Nawab  Nazim»  their  Lorrlships  thought 
it  well  to  explain  that  they  did  not  adjudicate  upon  any  question 
of  title  either  between  the  respondents,  or  between  the  Nawab 
Nazim,  or  Nazir  Ali,  or  any  other  persons  who  might  be  interested 
in  lot  100.  It  was  enough  that  in  that  appeal  it  was  taken  as 
admitted  that  the  respondents  and  the  appellants  respectively  were 
in  rightful  possession  of  lots  100  and  104,  and  the  sole  question 
was  to  which  the  disputed  land  appertained.  It  was  therefore 
that  their  Lordships  observed,  "It  is  scarcely  necessary  to  say  that 
this  judgment  can  only  in  this  case  affect  the  parties  to  it," — that 
is,  the  parties  to  the  judgment,  of  which  undoubtedly  Dhur  was 
one, — "and  cannot  give  any  other  persons  any  rights,  or  impose 
upon  them  any  liabilities."  If,  indeed,  Dhur,  in  the  present  action, 
had  claimed  by  some  superior  or  paramount  title  the  8,050 
beegahs,  he  might  have  been  heard  to  set  it  up,  but  he  claims 
simply  and  solely  in  this  action  the  8,050  beegahs  on  the  ground 
that  they  were  parcels  of  lot  100,  and  not  of  lot  104.  That  is  the 
very  question  on  which  he  invoked  their  Lordships*  decision.  If 
the  decision  had  been  in  his  favor,  undoubtedly  he  would  have 
availed  himself  of  it,  and  the  decision  being  against  him,  he  must 
be  bound  by  it. 

Their  Lordships  regret  that  an  expression  in  their  judgment 
which  was  intended  to  prevent  misapprehension  should  have 
apparently  led  to  it,  and  that  the  High  Court  should  have  inter- 
preted the  above  passage  as  meaning  that  their  Lordships  did  not 
intend  to  decide  the  only  point  which  they  did  decide.  The  Chief 
Justice  makes  an  observation,— that  their  Lordships  did  not  impore 
costs  upon  Dhur.  With  regard  to  that,  it  is  only  necessary  to 
say  that  it  is  manifest  that  a  direction  with  regard  to  costs  can 
have  no  effect  whatever  upon  the  judgment  given  in  the  issue 
raised  between  the  parties  to  the  appeal. 

For  these  reasons  their  Ijordships  will  humbly  advise  Her 
Majesty  that  the  judgment  of  the  High  Court  be  reversed,  and 
that  the  suit  be  dismissed  with  costs  in  both  the  Courts  below. 
The  appellant  will  also  have  the  costs  of  this  appeal. 

Appeal  decreed. 
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ON  APPEAL  FROM  THE  HIGH  COURT   OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 
Hindu  lam — llUgitimate  Son^  Inheritance  of  an — Puchis  Sowal. 

Their  Lordships  were  not  satisfied  that  the  sevas  in  dispute  were  appur- 
tenant to  the  Chhedra  raj.  Even  assuming  the  case  to  be  one  of  succession  to 
the  raj,  and  that  the  rule  of  inheritance  applicable  to  the  raj  as  contained  in 
the  compilation  known  as  "  Puchis  Sowal  "  was  that  an  illegitimate  son  may 
succeed  to  the  raj  in  the  absence  of  other  relatives  : 

Their  Lordships  hMthat  it  was  not  proved  in  this  case  that  there  was  that 
absence  of  other  relatives  which  would  entitle  an  illegitimate  son  to  succeed. 

This  was  an  appeal  from  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal  The  facts  are 
stated  fully  in  the  judgment  of  their  Lordships  which  was  deli- 
vered by 

Sir  Barnes  Peacock  : — The  plaintiff  in  this  case,  who  sues 
by  his  guardian,  claims  to  be  entitled  to  certain  sevas  describe*! 
in  the  plaint  *'  as  the  sevas  of  the  idol  Buldeb  Jeo,  situate  in 
Mouzah  Samgoodia,  Pergunnah  Tikun."  He  claims  them  as  his 
ancestral  property,  and  says  that  his  father,  Doorga  Persad  Noren- 
dro,  "died  on  the  4th  Jeyt,  1278,  leaving  him,  according  to  the 
custom  of  the  family,  as  his  suc^^essor  to  the  guddi  and  rajgi,  and 
his  lawful  heir  to  and  owner  of  all  his  moveable  and  immoveable 
property,  inclusive  of  that  under  claim.  Accordingly,  the  minor 
was  the  owner,  and  held  possession  of  the  estate  under  claim,  along 
with  all  other  property,  through  his  mother  and  step-mother,  wha 
are  defendants  in  the  present  suit." 

Certain  issues  were  fixed  for  trial :  one  was,  whether  the  plain- 
tiff was  the  legitimate  son  of  Doorga  Persad  Norendro.  He  claimed 
to  be  the  legitimate  son  upon  the  ground  that  his  father  was 
married  to  his  mother  ;  but  both  the  Lower  Courts  have  found  that 
no  marriage  took  place,  and  that  he  was  a  son  by  a  maid  servant 
to   whom   his  father  was  never  married,  and  consequently  that  he 

*  Present:— Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E* 
Smith,  and  Sir  Robert  P.  Collier. 
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was  not  legitimate.     The  next  issue  was,  of  what  caste   was  the  J.C. 

minor  ?     The   first   Court    found  as  to  that,  that  he  was  clearly  of  *S^ 

the  Ugra  caste.  Then  another  issue  was,  "  Can  he  claim  to  inherit  Juggarnath 
the  offices  held,  and  privileges  enjoyed,  by  his  father  in  connection  b^r  rqy' 
with  the  worship  of  the  idols  Sri  Buldeb  and  Gopal  Jeo  ?"  The  j^^^  gobind 
Judge  having  found  that  he  was  illegitimate,  says  : — "I  am  of  opinion  Juggodeb. 
that  he  cannot ;  because,  under  the  Hindoo  law,  illegitimate  chil- 
dren do  not  inherit  except  where  the  father  has  been  a  Sudra ;  and 
that  Doorga  Persad  admittedly  was  not.  The  Puchis  Sowal  "— 
that  is,  the  answers  which  were  given  by  certain  Rajahs  to  questions 
which  had  been  put  to  them  by  the  superintendent  of  the  tributary 
mehals — "  I  consider  to  be  no  authority  in  the  matter ;  for  the 
teuiple,  I  remark,  was  not  appurtenant  to  the  rajgi  of  Chhedra,  and, 
as  such,  the  succession  to  any  office  connected  therewith  would  not, 
be  governed  by  the  special  rules  laid  down  in  that  compilation,  but 
by  the  ordinary  law  of  inheritance  ;  and  that  I  find  is  altogether 
against  the  claim/'  Now  did  the  answers  which  were  given  to  the 
superintendent  of  tributary  mehals  prove  that,  according  to  the 
custom  of  the  family,  the  minor  was  the  successor  of  the  father  **  to 
the  guddi  and  rajgi,  and  his  lawful  heir  to  and  owner  of  all  his 
moveable  and  immoveable  property,  inclusive  of  that  under  claim  ?  " 
It  appears  to  their  Lordships  that  the  questions  put  by  the  superin- 
tendent of  the  tributary  mehals  were  for  the  purpose  of  ascer- 
taining who  were  to  be  recognised  by  the  Government  as  the 
successors  to  the  different  killas  which  are  described  in  the  questions, 
and  not  with  reference  to  the  right  to  all  the  other  property 
belonging  to  the  owners  of  them.  Under  the  first  column  of  the 
questions  is  the  name  of  the  killa;  then  the  name  of  the  rajah  ; 
and  then  the  question.  The  learned  Judge  of  the  High  Court, 
after  referring  to  other  questions,  says  :  "  A  much  more  difficult 
question  is  as  to  the  rule  of  inheritance  applicable  to  this  particular 
family/'  In  this  passage  he  considers  the  question  as  a  rule  of 
inheritance,  applicable  to  the  family,  not  merely  as  applicable  to 
the  raj  or  killa.  Then  he  proceeds  :  **I  understand  it  to  be  admitted 
that  the  plaintiiFs  father's  ancestors  had  been  titular  Rajahs  of 
Chhedra,  and  there  is  undoubted  evidence  that  in  the  absence  of 
certain  other  male  relatives  the  illegitimate  son  by  a  maid  servant, 
and  even  of  a  concubine,  may  claim  the  succession  to  what  is  called 
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the  raj.     The   compilation   which  goes  by  the  name  of  the  Puchis 
Sowal,  and    which    has   always  been   received  as  an  authority  on 

JuGGARNATH    thcso   matters,   shows   this."     There  the  learned  Judge  treats  the 
BAR  Roy       rule  of  inheritance  as  applicable  to  the  raj,  not  to  the  family.     But 

Ram  Gobind  assuming  that  the  compilation  shows  that  an  illegitimate  son  may 
JuGGODEB.  succeed  to  the  raj  in  the  absence  of  other  relatives,  it  is  not  found 
in  this  case  that  there  was  that  absence  of  other  relatives  which 
would  entitle  an  illegitimate  son  to  succeed ;  indeed,  it  wa?  proved 
that  a  male  relative  of  the  father  of  the  plaintiff  had  performed 
his  sradh,  thus  raising  a  presumption  that  there  was  a  relative 
who  was  entitled  in  preference  to  the  plaintiff  to  perform  it. 
Their  Lordships  think  that,  even  if  this  had  been  a  question  of 
succession  to  the  raj,  the  plaintiff  has  failed  to  give  sufficient 
evidence  to  prove  that  he  was  the  heir. 

The  First  Judge,  treating  the  compilation  as  evidence  with 
reference  only  to  the  raj,  says  it  is  not  proved  that  the  sevas 
in  question  were  appurtenant  to  the  raj.  If  they  were  not, 
then  the  rule  of  succession  applicable  to  the  raj  would  not 
necessarily  apply  to  them,  and  the  plaintiff  would  have  fur- 
ther to  establish  that  the  rule  was  the  rule  of  succession  not 
only  to  the  raj,  but  to  all  the  other  property  of  the  plaintiff's 
father. 

Mr.  Justice  Markby  having  held  that  the  compilation  proved 
that  an  illegitimate  son  may,  in  the  absence  of  certain  other 
relatives,  succeed  to  the  raj,  says,  with  reference  to  the  question 
whether  it  proved  his  right  to  succeed  to  the  sevas  :  "The  Subor- 
dinate Judge  gets  rid  of  this  question  by  the  observation  that  the 
temple  is  not  appurtenant  to  the  raj,  and  that  therefore  the  succes- 
sion to  any  office  therein  is  not  governed  by  the  special  rules  of  the 
Puchis  Sowal,  which  relate  only  to  the  succession  to  rajahs.  I  do 
not  think  this  view  to  be  quite  correct.  It  may  be  that  the  temple 
is  not  appurtenant  to  the  raj,  but  the  right  to  perform  the  sevas 
is  certainly  claimed  to  be  so.  That  appears  to  be  the  view  taken 
by  other  rajahs  of  the  district  enjoying  similar  privileges,  and,  as 
it  appears  to  me,  ordinarily  the  person  entitled  to  succeed  as  rajah 
would  be  entitled  t<>  perform  these  sevas,  both  rights  being  heredi- 
tary in  the  same  line.'*  It  does  not  follow,  as  of  course,  that  the 
sevas  were  appurtenant  to  the  raj  because  they   were  claimed   to 
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be  so,  and  the  reasons  of  the  learned  Judge  are  based  rather  on 
assumption  than  on  evidence  of  facts. 

The  sevas  and  the  raj  in  this  case  were  acquired  by  the  ances- 
tors of  the  plaintiff  at  different  times,  and  there  is  no  evidence  to 
show  that  the  sevas  were  ever  appurtenant  to  the  raj.  The 
raj  was  sold  in  1840  by  Srinibash,  the  father  of  Doorgapersad 
Narendro,  the  plaintiff's  father  ;  but  the  sevas  did  not  pass  with 
it.  These  facts  lead  to  the  conclusion  that  the  sevas  were  not 
appurtenant  to  the  raj. 

For  these  reasons  it  appears  to  their  Lordships  that  there  is 
not  suflScient  evidence  to  prove  that  the  plaintiff  was  the  heir  to 
the  sevas ;  and,  consequently,  that  the  Judge  of  the  First  Court 
was  right  in  dismissing  his  claim. 

They  will,  therefore,  humbly  recommend  Her  Majesty  to  re- 
verse the  judgment  of  the  High  Court,  and  to  aflSrm  the  judgment 
of  the  Subordinate  Judge.  The  resi)ondents  will  pay  the  costs 
of  this  appeal.  There  were  no  costs  given  in  the  High  Court, 
and  their  Lordships  do  not  think  it  right  to  give  the  costs  in  that 
Court,     They  only  give  the  costs  of  this  appeal. 

Appeal  decreed. 
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INGLIS  AND  Another. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 
Title — Adverse  Possession — Onus  Probandi. 

The  piaintifif  having  proved  his  title  to  the  land,  the  defendant  was  bound 
to  prove  that  the  plaintiff  lost  it  by  reason  of  his,  the  defendant's,  adverse 
possession  for  twelve  years  which  burden,  their  Lordships  AM  was  upon  the 
defendant  who  failed  to  discharge  it 

This  was  an  appeal  from  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  arc  stated  in  the  judgment  of  their  Lordships  which 
was  delivered  by 

Sir  Robert  Collier:— The  suit  out  of  which  this  appeal 
arises  was  brought  by  John   Taylor,  the*  owner  of  a  talook   called 
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Khaneh  Alumpore,  who  sought  a  declaration  of  his  right  to  and  to 
be  restored  to  possession  of  a  certain  quantity  of  land  appertaining 
to  a  mouzah  named  Julkur  Khuluk  Shajai,  part  of  the  talook,  his 
case  being  that  this  was  a  mouzah  originally  covered  with  water, 
and  so  forming  a  large  Jheel  or  lake  ;  but  that  in  recent  times  a 
portion  of  the  land  so  covered  had  become  dry  and  cultivable 
during,  at  leasts  a  part  of  the  year :  and  he  sought  to  set  aside 
certain  orders  of  Magistrates  whereby  the  question  of  possession 
had  been  decided  against  him.  The  defendant,  who  is  the  owner 
of  a  neighbouring  talook  called  Qobindpore,  denied  the  plaintiff's 
title  to  the  soil  of  this  Julkur  Khuluk  Shajai ;  he  made  some 
claim  to  it  himself;  he  disputed  that  the  land  in  question  had 
ever  formed  a  portion  of  the  mouzah,  if  it  was  one ;  he  also  relied 
upon  adverse  possession  for  more  than  twelve  years  before  the 
bringing  of  the  suit.  The  Subordinate  Judge  decided  all  the 
points  in  favor  of  the  defendant ;  his  judgment  was  reversed  by 
the  High  Court  who  found  that  the  plaintiff  had  a  title  to  the 
soil  of  the  Jheel,  and,  therefore,  to  the  land  reclaimed  therefrom  ; 
that  the  Statute  of  Limitation  did  not  bar  him  ;  and  gave  to  the 
plaintiff,  though  not  the  whole  of  the  relief  which  he  sought,  the 
land  within  a  certain  line  which  will  be  hereafter  referred  to. 

From  this  decision  the  present  appeal  has  been  brought. 
During  the  proceedings  Mr.  Taylor  has  died,  and  he  has  been 
succeeded  on  the  record  by  Mr.  Inglis,  and  Mr.  Inglis  again  by  his 
vendee  Qhose,  who  is  now  the  only  respondent. 

The  first  question  is  that  of  the  title  to  the  soil  of  the  Julkur 
Khuluk  Shajai.  With  reference  to  the  plaintiff^s  title  to  talook 
Khaneh  Alumpore  there  appears  to  have  been  no  question,  for 
Mr.  Justice  Morris,  in  his  judgment,  says  that  it  is  admitted  that 
he  is  recorded  as  the  owner  of  that  talook.  He  appears  to  have 
obtained  it — we  do  not  know  quite  how  and  when,  but  it  must  be 
assumed  rightly — from  one  Bibi  Luchmi,  who,  in  1853,  was  recorded 
as  the  possessor  of  it. 

But  then  comes  the  question  whether  the  right  of  the 
plaintiff  in  this  Julkur  Khuluk  Shajai — the  ordinary  meaning  of 
Julkur  being  fishery — was,  as  the  defendant  contends,  merely 
a  right  of  fishery  in  the  Jheel,  or  whether  it  was,  as  the  plaintiff 
contends,  the  right  to  a  mouzah  covered   with   water.    Certain 
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batwarra  papers  were  put  io  as  old  as  1799,  whereby  this  Julkur, 
which  was  certainly  then  called  a  mouzab,  was  described  as 
belonging  to  Fergunnah  Bhatia  Gopalpore ;  but  inasmuch  as  no 
area  is  given  to  it  in  the  description,  it  is  contended  that  it 
was  treated  merely  as  a  fishery  right.  The  original  settlement 
papers  of  Fergunnah  Bhatia  Gopalpore  are  not  on  the  Record.  If 
it  had  appeared  therefrom  that  all  which  at  the  time  of  the  per- 
petual settlement  had  been  settled  for  with  the  then  zemindars 
of  the  pergunnah  was  a  right  of  fishery,  that  might  aflford  an  in- 
ference that  the  soil  of  the  Jhcel  remained  in  the  Government  ; 
or  that,  at  all  events,  any  land  reclaimed  therefrom  would  be 
subject  to  a  fresh  assessment  of  revenue.  But  that  circumstance 
would  give  no  title  to  the  proprietor  of  one  part  of  the  pergunnah 
against  the  proprietor  of  another  part  of  it.  It  is  not  suggested 
that  the  law  relating  to  land  gained  from  a  river  by  gradual  ac- 
cretion applies  to  land  left  dry  by  the  partial  recession  of  the 
waters  of  the  Jheel.  Again,  if  what  was  originally  settled  was 
the  land  covered  by  the  water,  treated  as  a  mouzab,  the  title  to 
that  land  would  pass  under  the  term  Julkur  Khuluk  Shajai  to 
whomsoever  that  portion  of  the  pergunnah  might  thereafter  be 
transferred.  In  the  present  case,  it  seems  that  this  pergunnah, 
including  the  mouzah,  was  divided  among  three  persons,  and 
that  one  of  them  was  an  ancestor  of  the  defendant,  and  another 
a  person  through  whom  the  plaintiff  derives  his  title.  An  argu- 
ment has  been  founded  on  the  fact  that  one  of  these  persons  made 
a  sale  some  time  afterwards  of  her  share  of  this  mouzah.  It  is 
contended  that  the  selling  only  her  share  of  it  indicated  that  it 
was  impartible,  and  this  contention  is  said  to  be  strengthened  by 
the  fact  that  she  appears  to  have  sold  the  entirety  of  a  certain 
other  mouzah.  It  may  not  be  easy  to  find  a  satisfactory  explana- 
tion of  this  circumstance  upon  the  Record  ;  but  their  Lordships 
think  it  is  of  little  weight  when  set  against  the  other  facts  proved 
in  the  cause.  From  the  early  part  of  the  present  century  down  to 
1853  the  history  of  this  mouzah  is  a  blank  ;  but  it  appears  to  their 
Lordships  enough,  for  the  purpose  of  proving  the  plaintifif's  title 
to  the  soil,  that  there  is  an  extract  from  the  Mehalwari  Register 
in  that  year,  in  which  Bibi  Luchmi,  from  whom  he  derives  his 
title,   is   entered   by   the   Government   as  possessor  of  the  talook 
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Khaneh  Alumpore,  and  this  same  Julkur  Ehuluk  Shajai  is 
described  as  one  of  the  mouzahs  of  that  talook  and  coatainiog  an 
area  of  6,275  acres.  This  Mehalwari  Register  was  made  in 
pursuance  of  and  in  accordance  with  a  survey  in  1847,  one  of  the 
maps  of  which  is  before  their  Lordships,  in  which  this  very  mouzah 
is  laid  down  as  containing  an  acreage  corresponding  with  the 
statement  of  acreage  in  the  Mehalwari  Register.  It  would 
therefore  appear  that,  as  between  him  and  the  Government,  Mr. 
Taylor  has  clearly  a  title  to  the  soil  of  the  Jheel ;  he  has  also  a 
title  as  against  the  defendant.  It  is  stated  by  Mr.  Justice  Morris 
that  at  the  time  of  the  survey  the  defendant  made  no  claim  what- 
ever for  this  mouzah,  and  the  entries  of  the  Mehalwari  Register 
which  follow  that  which  has  been  read  show  that  in  1847  and 
15)53  no  part  of  it  appertained  to  the  talook  of  Radha  Gobiml 
Roy,  the  defendant. 

A  word  must  be  said  upon  the  question  of  boundary.  When 
the  case  was  before  the  Subordinate  Judge,  an  Ameen  was  direc- 
ted to  make  a  map  laying  down  the  boundaries  of  the  disputed 
lands.  It  seems,  indeed,  that  the  map  of  the  Ameen  gave  no 
great  satisfaction  to  the  Judge  or  to  either  of  the  parties.  But 
he  was  not  examined  in  Court,  nor  was  he  directed  to  make  a  new 
map,  nor  was  he  superseded  by  the  appointment  of  another 
Ameen.  This  map  has  been  taken  as,  at  all  events,  some  evidence 
in  the  cause.  According  to  the  statement  of  the  Ameen,  he 
intended  the  black  lino  drawn  upon  this  map  to  be  in  accordance 
with  the  survey  line  of  1847.  He  states  that,  the  defendant  not 
being  satisfied,  and  contending  that  he  based  the  line  upon 
erroneous  data,  he  took  the  data  given  him  by  the  defendant,  and 
thereupon  drew  a  yellow  line  which  is  drawn  further  in  towards 
the  lake,  and  would  therefore  be  more  favorable  to  the  defendant; 
and  the  High  Court  state  ia  their  judgment  that  the  plaintiff,  by 
way  of  concession,  agreed  to  take  the  yellow  line  as  his  boundary, 
thereby  relinquishing  above  half  of  what  he  originally  claimed, 
and  the  High  Court  further  state  that  that  line  had  been  assented 
to  by  the  defendant.  It  is  now,  indeed,  stated  that  that  is  not 
so;  but  their  Lordships  cannot  help  observing  that  the  High 
Court  do  not  seem  to  have  had  their  attention  directed  to  any 
misapprehension,  if  there   was  one,  as  to  what  appears  to  hate 
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been  conceded  by  the  Coimael  for  the  defendant,  and  under  the 
circumstances  they  cannot  but  give  credit  to  the  statement  of  the 
Higt  Court,  that  this  yellow  line  was  practically  admitted  by 
him  to  correspond  with  the  boundary  line  of  the  mouzah  as  laid 
down  in  the  survey  map. 

The  question  remains,  whether  the  disputed  land,  which  must 
now  be  taken  all  to  lie  within  the  yellow  line,  had  or  had  not 
been  occupied  by  the  defendant  for  12  years  before  the  suit  was 
instituted,  so  as  to  give  him  a  title  against  the  plaintiff  by  the 
operation  of  the  Statute  of  Limitation.  On  this  question,  un- 
doubtedly, the  issue  is  on  the  defendant.  The  plaintiff  has  proved 
his  title  ;  the  defendant  must  prove  that  the  plaintiff  has  lost  it 
by  reason  of  his,  the  defendant's,  adverse  possession.  The  High 
Court  came  to  the  conclusion  that  the  defendant  ha<l  not  satisfied 
the  burden  of  proof  thrown  upon  him,  and  their  Lordships  are  not 
prepared  to  reverse  that  judgment. 

There  is  undoubtedly  some  force  in  the  observation  of  the  High 
Court  tliat  most  of  the  witnesses  of  the  defendant  proved  too  much  ; 
some  of  them  a  possession,  not  of  12  years,  but  of  20,  .30  and  even 
40  years,  and  some  possession  from  time  immemorial.  There 
were  those  who  denied  that  there  had  been  any  change  whatever 
in  the  boundaries  of  the  lake.  The  Subordinate  Judge  dt)es  not 
appear  to  have  had  his  attention  directed  to  the  very  important 
question  when  the  new  land  formed.  He  goes  the  whole  length 
of  finding  that,  for  time  very  much  beyond  that  required  by 
the  Statute  of  Limitation,  the  defendant  and  his  ryots  and  his 
lessees  had  been  in  possession  of  the  disputed  land.  The  High  Court 
suggested  as  an  explanation  of  this,  that  a  large  portion  of  the 
evidence  may  apply  to  land  outside  the  disputed  land  ;  but  there 
is  undoubted  evidence  on  the  part  of  the  plaintiff,  by  witnesses 
who  do  not  appear  to  be  impeached  by  the  Subordinate  Judge, 
and  have  been  believed  by  the  High  Court,  that  the  land  in 
question,  that  is,  the  land  within  the  yellow  line,  has  all  been 
formed  quite  recently,  within  six  or  seven  years,  or  at  all  events 
within  less  than  12  years,  before  the  commencement  of  the  suit ; 
and  if  the  High  Court  are  right  in  that  finding,  of  course  the 
Statute  cannot  apply.  On  the  whole,  their  Lordships  have  come  to 
the  conclusion  that  the  High  Court  was  right  on  both  points,— on 
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the  question  of  title,  and  on  the  question  of  the  application   of  the 
Statute. 

On  these  grounds  they  will  humbly  advise  Her  Majesty  to 
affirm  the  judgment  of  the  High  Court,  and  to  dismiss  this 
appeal  with  costs. 

Appeal  dismissed. 
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RAJA  LEELANAND  SINGH    BAHADUR 

versus 

MAHARAJAH  LUCHMESWAR  SINGH  BAHADUR. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 
WILLIAM  IN  BENGAL. 

Boundary  dispute, 

Rajah  Lelanund  Singh  Bahadur  v.  Maharajah  Moneshwar  Singh 
Bahadur^  explained. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The 
facts  of  the  case  are  to  be  found  fully  reported  at  page  81  of  the 
tenth  Volume  of  the  Moore's  Indian  Appeals,  The  judgment  of 
their  Lordships  was  delivered  by 

Sir  James  Colvile  : — The  earlier  proceedings  in  this  long 
litigation  are  stated  at  great  length  in  the  first  judgment  §  whicli 
was  pronounced  at  this  Board  in  1865,  and  their  Lordships* 
attention  having  been  directed  to  the  material  passages  in  that 
judgment  by  Mr.  Leith,  it  is  not  necessary  in  delivering  their 
judgment  to  go  at  any  length  into  the  facts  of  the  case.  It  is 
sufficient  to  say  that  the  judgment  referred  to  shows  that  both 
the  estates,  the  proprietors  of  which  have  been  engaged  in  this 
long  litigation,  were  originally  part  of  one  large  zemindary  ;  that 
the  principal  portion  of  that  estate  consisted  of  Malguzary  lands 
which  are  called  throughout  the  proceedings  the  Nizamut  Mahals; 
that  five  pergunnahs,  of  which  Havelee  was  one,  were  claimed 
as  Lakhiraj ;  that  in  1836  a  question  arose  between  the  then 
proprietors  of  the  whole   and  the   Government  as   to  the   validity 

*  Present  :— Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 
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of  the  Lakhiraj  tenure  upon  which  Havelee  was  alleged  to  be 
held ;  that  the  Government  was  ultimately  successful  in  those 
proceedings ;  and  that  Havelee  was  thereupon  assessed  as  revenue 
paying  land,  the  area  of  it  being  according  to  what  is  called  Cap- 
tain EUis'  map  123,000  bigahs  only.  A  few  years  afterwards  the 
zemindary  became  divided.  The  Nizamut  Mahals  were  first  sold 
for  arrears  of  Government  revenue,  and  were  purchased  by  the 
father  of  the  appellant.  In  1845  Havelee  was  also  sold  for  arrears 
of  Government  revenue,  and  the  predecessor  of  the  respondent 
became  the  purchaser  of  that  estate.  The  next  material  pro- 
ceeding was  the  Government  survey  which  was  had  in  1847. 
There  were  long  complicated  proceedings,  and  the  result  was 
that,  a  new  map  having  been  made  by  Captain  Sherwill,  upon 
the  final  completion  of  those  thackbust  proceedings,  175,000 
bigahs  in  excess  of  the  123,000  bigahs  were  treated  as  belonging 
to  Havelee,  and  the  respondent  or  his  predecessor  in  title  was  put 
into  possession  of  that  land.  The  present  suit  was  then  brought 
by  the  appellant  to  recover  the  whole  of  the  175,000  bigahs,  and 
the  case  embodied  in  a  very  bulky  record  came  over  here  on 
appeal.  It  was  agrued  at  great  length  and  the  decision  of  the 
then  Board,  as  far  as  it  could,  defined  the  rights  of  the  respective 
owners  of  the  two  estates,  and  so  far  as  relates  to  this  question 
declared  that  the  appellant  was  entitled  to  the  mouzah  Goormah  — 
which  is  now  out  of  the  question — and  the  mouzah  Ghorakhore, 
"and  the  lands  comprised  therein  and  belonging  thereto  and 
to  all  such  other  parts,  if  any,  of  the  lands  in  question  in  the 
suit  as  are  not  included  in  the  settlement  of  Havelee."  If  the 
decree  had  stopped  there  it  would  have  been  an  ordinary  decree 
dealing  with  a  known  subject  and  directing  that  the  appellants 
should  recover  that  subject,  which  for  the  purposes  of  this  first 
appeal  may  be  taken  to  be  Ghorakhore  alone.  There  were,  how- 
ever, other  questions  in  the  case  which  are  the  subject  of  the 
second  appeal  before  their  Lordships,  and  arise  touching  certain 
portions  of  Havelee  described  as  the  Bunker  and  Boondee  mahals 
and  certain  ghauts.  The  order  in  Council  distinguishes  between 
these  two  classes  of  subjects,  because  while  it  simply  declares  the 
appellants  entitled  to  recover  and  be  put  into  possession  of  Ghora- 
kore,  it  proceeds  to  direct  certain  inquiries  which  were  thought 
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J.  C.  essential  before  coming  to  any  final  decision  as  to  the  Bunker   and 

iffS  Boondee  Mahals.     But  it   declared   that   except  as  to  lands  which 

Nand^ing^'  ^^^^^^  ^®  attributable  to  those  mahals  and  the  ghauts  the  remain- 
Bahadur  ing  portion  of  the  land  claimed  should  belong  to  the  appellant. 
Maharaja     The  first  and  most  material  question  on  this  appeal  is   what   their 

swAR  ^NGH  I-o^^dships  mcaut  by  the  mouzah  Ghorakhore,  which  they  finally 
Bahadur,  decided  belonged  to  the  appellant,  and  their  Lordships  think  there 
can  be  very  little  doubt  that  the  High  Court  has  come  to  a  right  de- 
cision upon  that  point.  The  ratio  decidendi  of  the  judgment  as  to 
Ghorakhore  is  thus  stated  at  page  99  of  10th  Moore.  "  It  may  be 
convenient  also  here  to  add,  although  it  has  no  immediate  refer- 
ence to  the  foregoing  proceedings,  that  from  the  proceeding  by  Mr. 
Beadon,  Ofl&ciating  Special  Deputy  Collector,  of  the  27th  August 
1841,  the  case  of  mouzah  Ghorakhore  appears  to  have  been  solemnly 
decided  in  favour  of  the  Nizamut  Mahals,  and  that,  in  our  opinion 
the  proceedings  of  the  officers  of  survey  of  the  11th  and  24th  June 
1848  are  not  entitled  to  weight  as  against  that  decision." 

There  may  be  some  little  ambiguity  in  Mr.  Beadon's  judgment 
as  to  whether  he  was  dealing  with  the  whole  or  a  portion  of  Gho- 
rakhore, but  the  ground  upon  which  this  Board  decided  in  favour 
of  the  appellants  as  to  Ghorakhore  was  that,  whether  dealing  with 
the  whole  or  a  part,  Mr.  Beadon  had  conclusively  settled  that  the 
lands  with  which  he  was  dealing  were  not  resumable,  because  they 
had  been  previously  settled  as  part  of  the  Nizamut  Mahals.  Their 
Lordships  seem  to  have  concluded  that  this  ruling  applied  to  the 
whole  of  mouzah  Ghorakhore,  and  that,  notwithstanding  the 
thackbust  proceedings  of  the  11th  and  24th  June  1848,  his  decision 
Lad  finally  given  that  mouzah  to  the  Nizamat  Mahals,  and  conse- 
quently that  to  that  extent  the  appellant  was  entitled  to  succeed 
in  his  suit  to  set  aside  and  reform  and  modify  the  thackbust 
proceedings.  Now  what  was  the  Ghorakhore  with  which  the  thack- 
bust officers  were  dealing?  It  appears  from  the  judgment  of  Mr. 
Quintin,  which  was  the  final  judgment  in  the  thackbust  proceed- 
ings, and  to  which  the  High  Court  have  referred — though  their  Lord- 
ships' attention  has  not  been  very  pointedly  drawn  to  it — that  he 
was  dealing  with  Ghorakhore  as  defined  and  demarcated  by  Cap- 
tain Sherwill  in  his  map.  At  the  bottom  of  page  176  of  the  Record 
he  says,  **  Under  such  circumstances  as  the  order  of  the  Court  is 
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clear  on   the  point,  and  as  in  the  map  prepared  by  Captain  Sher-         J.  C. 
will,  Ghorakhore  is  put  down  as  comprised    in   the  disputed   land  J^ 

omitted  in  the  survey  measurement  of  Havelee  Khurruckpore." —  Raja  Leela- 
that  is,  it  formed  part  of  the  173,000  bighas — and  the  mouzah  Bahadur 
itself  had  been  defined  by  the  map,  **  it  is  ordered  that  the  dispu-  Maharajah 
ted  lands  agreeably  to  the  map  drawn  by  Captain  Sherwill,  reve-  Luchme- 
nue  surveyor,  remain  as  before,  in  the  possession  ot  the  second  Bahadur. 
party,  as  included  in  pergunnah  Havelee  Khurruckpore  in  Altumgha 
Mahal,  resumed  by  the  Government."  It  then  directs  what  the 
officers  are  to  do  and  how  that  declaration  is  to  be  carried 
out,  amongst  other  things  the  officer  is  directed  to  exclude 
Qhorakhore  from  the  survey  map  of  pergunnah  Sukhrabadee 
(part  of  the  Nizamut  Mahals),  and  to  include  it  in  the  general 
map  as  part  of  Havelee,  and  in  a  former  part  of  the  same 
judgment  it  says,  "That  Ghorakhore,  No.  145,  which  has  been 
mentioned  in  the  Mouzaneh  Register  as  included  in  pergunnah 
Sukhrabadee  be  excluded  from  pergunnah  Sukhrabadee."  Their 
Lordships  feel  no  doubt  that  what  this  Board,  in  the  former 
appeal,  intended  to  do  was  to  reverse  the  decision  of  Mr.  Quintin 
as  to  the  mouzah  Ghorakhore  with  which  he  was  dealing,  and  to 
direct  that  it  should  be  restored  to  the  Nizamut  Mahals  in 
accordance  with  the  former  decision  of  Mr.  Beadon,  and  that  the 
Ghorakhore  which  was  in  their  contemplation,  and  the  Ghorakhore 
dealt  with  by  Mr.  Quintin,  was  that  defined  and  demarcated  by 
Captain  Sherwill;  but  even  if  their  Lordships  had  greater  doubt 
upon  that  point  than  they  entertain,  they  would  think  that  the 
appellant  has  failed  to  give  any  sufficient  ground  for  reversing  or 
qualifying  the  judgment  of  the  High  Court,  since  the  evidence  of 
his  boundaries  appears  to  be  of  the  vaguest  and  most  untrustworthy 
description,  and  in  a  measure  inconsistent  with  the  allegation 
in  his  plaint  as  to  the  quantity  which  he  originally  claimed  as 
Ghorakhore.  They  also  think  that  it  lay  upon  him  to  show  in  what 
particulars  and  to  what  extent  as  regards  Ghorakhore  the  thack- 
bust  proceedings  were  wrong.  Their  Lordships  can  find  in  the 
former  judgment  nothing  which  impugns  the  correctness  of 
Captain  Sherwill's  map  (on  which  the  general  survey  map  seems 
to  have  been  framed)  as  delimitation  of  a  particular  mouzah 
though' it  may  have  held  that  it  erroneously  included  the  mouzah, 
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80  defined  in  Havelee  instead  of  in  the  Nizamut  Mahals.f  Their 
Lordships,  therefore,  consider  that  there  is  no  ground  for  this  appeal 
against  the  decision  of  the  High  Court,  and  they  cannot  but  express 
their  regret  that  they  should  have  before  them  so  melancholy  an  ins- 
tance of  the  persistency  with  which  the  proprietors  of  these  large 
estates  will  litigate  such  a  point  as  this.  It  is  now  fifteen  years  since 
the  rights  of  the  parties  were  defined,  as  has  been  stated  before, 
by  the  order  in  Council  of  1865.  It  is  almost  admitted  that  their 
Lordships  could  not  make  a  final  decree  on  this  record  in  favour 
of  the  appellant,  but  they  are  asked  to  send  back  for  further 
litigation  a  question  of  this  kind.  Their  Lordships  would  be  very 
loth  to  disturb  the  decision  of  the  Courts  in  India  on  such  a 
question,  because  it  is  obviously  one  that  is  far   better   dealt    with 

and  decided  there. 

Appeal  dismissed. 


RAJA  LEELANAND  SINGH  BAHADUR. 

versus 

MAHARAJAH  LUCHMESWAR  SINGH  BAHADUR. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 
Practice— Boundary  Dispute, 

Their  Lordships  expressed  their  approbation  of  the  course  taken  by  the 
High  Court  7//>.,— that  of  marking  on  a  map  the  precise  area  to  which  the 
plaintiff  was  entitled, — and  observed  that  it  was  a  practice  which  it  was 
desirable  in  Courts  in  India  to  follow  in  all  cases  of  boundary  disputes. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  This  case 
and  another  between  the  same  parties,  the  judgment  in  which  is  to 
be  found  reported  at  page  382  of  this  volume,  were  heard  together 
by  their  Lordships  and  their  judgment  was  delivered  as  follows  by 
Sir  James  W.  Colvile  : — Before  deciding  this  appeal  their 
Lordships  desire  to  express  their  approbation  of  the  course 
taken  by  the  High  Court  in  this  case,  t^iar.,  that  of  marking  on 
map  the  precise  area  which  has  been  decreed  to  the  plaintiff. 
It  is  a  practice  which  it  is  desirable  for  the  Courts  in  India  to 
follow    in    all   cases  of  boundary,   so    far   as   it     is    possible    to 

♦Present  :- Sir  James  W.  Colvile,  Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier.  t  See  10  M.  I.  A.  no. 


INDIAN  APPEALS. 


387 


do  so,  since  disputes  sometimes  arise  here   as   to  what  the   Indian 
Courts  meant   to   decree.    If  that  practice   had  been  adopted  by 
Mr.   Justice    Norman     and    Mr.     Justice    Eiphinstone    Jackson 
when  they  made  their  decree  all  this  subsequent  litigation  would 
have   been  saved.     The  question  raised   by  the  appeal  lies  in  an 
extremely  narrow  compass.    On  the  second  appeal  to  Her  Majesty 
in  Council  this  Board  decided  to  reverse   the  decree    of  the   High 
Court  except   as   to   one   portion  of  it,  and  their  Lordships  cannot 
read   the   whole  of   the   judgment   delivered     on    that   occasion 
without  coming   to   the  conclusion   that  what  it  intended  was  to 
reverse  the  decree  of  the  High  Court,  so  far  as  it  gave  the  plaintiff 
any   thing   more  than   what  both   Mr.  Justice   Norman  and  Mr. 
Justice    Eiphinstone   Jackson   concurred   in  giving  him.     Their 
Lordships  then  said  : — "  On  the  whole,  then,  though   not  without 
doubt,  their   Lordships  have   come  to  the  conclusion   that  ghaut 
Amjhur,   with   whatever   land   it  covers,   has  not  been  shown  to 
have  been  included  in  the   settlement  of  Havelee,  and  that  under 
the   terms  of  the   order   in   Council   the   plaintiff   is  entitled  to 
recover  the  land  north  and  east  of  the   road   running  through  that 
ghaut/*     The  order  which  they  advised  Her  Majesty  to  make  was 
a  little    more   particular,   and   declared   the   plaintiff  entitled  to 
recover  "  so   much   of  the  land  in  dispute  as  lies  to  the  north  and 
east  of  the   road  which   runs  through    the   Amjhur   Ghaut  ;*'  and 
then  follow  these  words:  "  which   road  is   referred  to  in  the  judg- 
ment of  the  High  Court  at  page  658,  line  7,  of  the  printed  record." 
But  the  portion  of  the  judgment  of  the  Court  below   that  is  thus 
referred     to  does    not  materially  differ  from  what  their   Lordships 
had  said  in  their  judgment.     It  says:  "As  regards    the   land   to 
the  north  and  east   of  the   road   through   the  Amjhur  ghaut  the 
plaintiff  is,  in  my  opinion,  clearly    entitled  to    a  decree."     Unfor- 
tunately a  question  was  raised  when  the  case  went  back    to  India, 
and  this  order  in  Council  came  to  be   executed,  as  to   what   was 
meant  by   that   road,  and   both   the   Indian  Courts,  dealing  with 
that  which    is   after  all   a  question   of  fact,  have  agreed  that  the 
road    delineated    in  red   ink  by   Mr.  Justice   Markby   is  the  road 
which    must   be   accepted    as   that   which   is   intended  to  be  the 
boundary  of  the  land  decreed   to   the   plaintiff.      Their  Lordships 
would  be  very   unwilling  to  disturb  the   finding  of  both  Courts 
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upon  that  point,  particularly  when  it  is  coDsi<lered  that  the  Judge 
of  the  Lower  Court  was  the  Judge  of  the  district  and  probably 
had  some  local  knowledge  of  the  wild  jungles  with  which  he  was 
dealing.  But  their  Lordships,  after  hearing  the  arguments  of  the 
learned  Counsel  for  the  appellant,  who  have  said  all  they  can  in 
support  of  their  case,  have  no  doubt  that  that  judgment  is  correct ; 
that  taking  as  the  principle  of  the  judgment  here  that  all  that 
was  to  be  given  to  the  plain tiflf  was  that  which  both  the  Judges 
of  the  High  Court  in  ludia  had  decreed  to  him,  and  reading  the 
judgment  of  iMr.  El  phiostone  Jackson  as  well  as  that  of  Mr.  Justice 
Norman,  it  must  be  takon  that  the  b-juudciry  line  was  to  bo  north 
of  Totia  Ghaut,  and  that,  tlierefore,  the  road  meant  and  intended 
by  the  order  in  Council  must  be  that  which,  after  passing  through 
the  ghaut,  turns  off  to  Paharpore,  and  not  the  continuation  of  that 
road  which  leads  due  s  >uth  either  to  Khurruckpore  or  to  the 
waterfall.  In  fact,  to  adopt  the  latter  road  as  the  boundary 
would  be  inconsistent  with  the  expression  of  north  and  east,  since 
it  runs  for  the  most  part  due  north  and  south  rather  than,  as  the 
road  marked  on  the  map  does,  north  in  one  direction  and  east  in 
the  other.  On  tlie  whole,  therefore,  their  Lordships  are  of  opinion 
that  there  is  no  ground  for  questioning  the  decree  of  the  High 
Court ;  and  they  must,  therefore,  humbly  advise  Her  Majesty, 
on  the  consolidated  appeals,  to  affirm  both  the  decrees  of  the 
High  Court,  and  to  dismiss  both  appeals  with  costs. 

Appeal  dismissed. 
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AJRAWAL  SINGH  and  Others 

versus 
FOUJDAR  SINGH  and  Others. 

ON  APPEAL  FROM  THE  HIGH   COURT  OF  JUDICATURE  FOR  THE 
NORTH-WESTERN   PROVINCES  ALLAHABAD. 

Onus  Probandi—Estoppel. 

Where  the  plaintiffs  claimed  possession  of  the  property  alleging  them- 
selves to  be  entitled  to  it  on  the  ground  that  they  were  nearer  in  degree  to 
the  deceased  than  the  defendants  and  as  such  entitled  to  succeed  to  him  under 
the  Hindu  law,  but   it  appeared   that  on  the  opening  of  the  succession,  the 


♦Present:— Sir  James  W.  Colvile,  Sir  Montague  E.  Smith  and  Sir  Robert 
P.  Collier. 
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plaintiffs  had  admitted  the  rights  of  the  defendants  and  acted  upon  that  ad- 
mission by  permitting  the  names  of  the  defendants  to  be  registered  in  the 
Collector's  Office,  and  by  carrying  on  suits  with  them  in  the  joint  names  of 
all  without  disputing  their  title  for  eleven  years  after  the  opening  of  the 
succession  : 

Their  Lordships  held  that  the  plaintiffs'  conduct,  though  not  amounting  to 
an  estoppel,  imposed  upon  them  the  burden  of  proving  that  the  defendants 
had  not  an  equal  title  with  themselves. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  for  the  North- Western  Provinces.  The 
facts  of  the  case  appear  sufficiently  from  the  judgment  of  their 
Lordships  which  was  delivered  by 

Sir  Robert  P.  Collier  : — This  was  a  claim  on  the  part  of  the 
plaintiffs  who  are  appellants,  to  a  certain  portion  of  the  property, 
consisting  partly  of  a  talook  and  partly  of  houses,  of  one  Duswant 
Singh,  to  whom  they  alleged  that  they  were  heirs.  The  case  pre- 
sents itself  in  this  aspect  :  The  plaintiffs  allege  that  they,  and 
tiie  persons  constituting  another  branch  of  the  family  whom  they 
make  what  is  called  'pro  forma  defendants,  are  each  entitled  to 
half  of  the  property  of  Duswant  Singh  who  died  in  the  year  1833, 
leaving  a  widow,  Nagina  Koer,  who  died  in  1864,  whereupon  the 
succession  to  Duswant  Singh's  property  opened  to  his  next  heirs. 
The  plaintiffs'  claim  to  heirship  rests  upon  the  assertion  that  they, 
together  with  the  pro  forvia  defendants,  were  seventh  in  degree 
from  a  common  ancestor  when  the  succession  opened,  and  that 
the  real  defendants,  the  respondents,  were  eighth  in  degree,  and 
therefore  took  no  part  of  the  property  which  Duswant  left.  The 
respondents  allege  that  the  plaintiff'and  the  jyro  forma  defendants, 
as  well  as  they  themselves  were  removed  an  eighth  degree  from 
the  common  ancestor,  and  that,  therefore,  each  class  took  one 
third  of  the  property.  But  this  question  again  narrows  itself  to 
a  smaller  point.  It  is  agreed  by  both  parties  that  one  Munsa 
Singh  was  in  the  fourth  degree  from  the  common  ancestor.  If 
the  plaintiffs  are  right  in  their  assertion  that  their  grandfather, 
Slieochurn  Singh,  was  the  son  of  Munsa  Singh,  they  are  in  the 
seventh  degree;  and  if  the  grandfather  of  the ^ro/(?r77ia  defen- 
dants, Lai  Singh,  was  also  a  son  of  Munsa  Singh,  the  pro  forma 
defendants  are  also  in  the  seventh  degree.  But  if  the  respondents 
are  right  in  their  contention   that  Munsa  Singh,  instead  of  having 
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three  sons,  Sheo  Churn  Singh,  Lai  Singh  and  one  Nowidh  Singh, 
(from  whom  they,  the  respondents,  are  descended,)  had  three   sous 
named  Mahesha,  Sheo  Dutt,  and  Nowidh,  and   that  Sheo    Churn 
Singh,  and  Lai  Singh  were  the  sons  respectively  of  Mahesha  and  Sheo 
Dutt,  and  therefore  the  grandsons,  instead  of  the   sons  of  Munsa 
Singh,  then  the  respondents  are  right  in  contending  that  the  plain- 
tiffs, thepivfoo^ma  defendants,  and  themselves  are  all  in  an  equal 
degree.     So  that  the  question  comes  to  this,  so  far  as  the  issue  is 
concerned  between  the  plaintiffs  and  the  respondents,  viz,,  whether 
Mahesha  existed,  or  whether  the  name  has  been,  as  the  plaintiffs 
contend,  interpolated  into  the  pedigree  by  the  respondents.     The 
course   of   the   suit  was  this:     The  plaintiffs  sued  in  1875,  eleven 
years  after  they   allege   that  their   right   accrued  upon  the    suc- 
cession opening   on  the   death   of   Nagina  Koer.    Upon  the  case 
coming  before  the  Subordinate  Judge  he  thought  that   the  plain- 
tiffs' evidence  on  the  question  which  has  been  stated   was  better 
than  that  of  the  defendants:   in  other   words,  that  Sheo  Churn 
Singh  was  the  son   of  Munsa  Singh   and   not  the  grandson  ;  but 
he  held  that  the  plaintiffs,  having,  upon  the  death  of  Nagina  Koer 
in    1864,    treated    the   defendants   as   having   equal  rights    with 
themselves  and  having  agreed    to   their  names  being   entered  as 
having  such   rights  in  the  books  of  the  CoUectorate,  and  having 
further  brought  suits  together  with  them  for  the  purpose,  amongst 
other  things,  of  setting  aside  certain  mortgages  made  by  Nagina 
Koer,  in  all  of  which  proceedings  they  had  treated  the  defendants 
as  having  equal  rights  with   themselves  aud   as  being  in  an   equal 
degree  of  relationship  to    the  common  ancestor,  were    estopped 
from  disputing  that  the  defendants  and  themselves  had  an  equal 
title.     Therefore  ^woa^  the  talook  he  dismissed   the  suit;  but   he 
appeared  to  think  that  for  some   reason   this   ground    of   decision 
did  not  apply  to   the  house   property  in    the  suit,    and   gave  the 
plaintiffs  a  decree  for  it.     On  appeal,  the  High  Court — there  being 
cross  appeals — disagreed  with  the  Judge  of  the  Court  below  and 
pronounced  wholly  in  favour  of  the  defendants,  but  were  induced 
by  the  suggestion  of  fresh   evidence   having   been   discovered    to 
grant  a  remand,  whereupon  the  case  went  back  to  the  Subordinate 
Judge.     Upon  the  remand  both  parties  went  into  a  good  deal 
of  further  evidence,   and  the  Subordinate   Judge   came  to  the 
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conclusion  that  there  had  been  no  such  person  as  Mahesha  Singh, 
chiefly  on  documentary  evidence,  being  unable  to  give  much 
weight,  if  any,  to  the  oral  evidence  on  either  side.  The  conduct 
of  the  plaintiffs  having  been  held  by  the  High  Court  as  not 
conclusive  against  them  by  way  of  estoppel,  he  seems  to  have 
gone  to  the  opposite  extreme  in  treating  it  as  entitled  to  no 
weight  whatever.  Treating  the  oral  evidence  as  pretty  equally 
balanced  he  seems  to  have  considered  that  the  scale  was  turned 
in  favour  of  the  plaintiffs  by  the  documents  in  respect  of  which 
partly  the  remand  was  granted.  But  of  these  some  appear  to  their 
Lordships  not  to  be  evidence  at  all,  and  as  to  the  others  they  are 
unable  to  give  to  them  the  weight  which  the  Subordinate  Judge 
thought  was  due  to  them.  On  the  case  coming  again  on  appeal 
before  the  High  Court,  the  High  Court  differed  from  the  learned 
Subordinate  Judge  in  his  view  of  the  evidence  and  dismissed  the 
suit.  Undoubtedly  it  appears  to  their  Lordships  that  the  evi- 
dence on  both  sides  was,  generally  speaking,  of  a  very  unsatisfactory 
character,  but  there  are  one  or  two  considerations  which  appear  to 
determine  the  case.  The  first  and  main  consideration  is  that  the 
plaintiffs  undoubtedly  admitted  the  rights  of  the  defendants 
immediately  after  the  opening  of  the  succession,  and  acted  upon 
that  admission  by  permitting  the  names  of  the  defendants  to  be 
registered  in  the  Collector  s  office,  and  by  carrying  on  suits  with 
them  in  the  joint  names  of  all.  In  short,  they  appear  not 
to  have  in  any  respect  disputed  the  defendants'  title  until 
about  eleven  years  after  the  opening  of  the  succession.  This 
course  of  conduct,  although  it  does  not  amount  to  an  estoppel  in 
point  of  law,  throws  upon  the  plaintiffs  a  heavy  burden  of  proof, 
which,  in  their  Lordships'  opinion,  the  plaintiffs  have  not  sustained. 
Without  going  at  length  into  a  discussion  of  the  evidence,  it  is  to  be 
observed  that  in  the  first  instance  the  plaintiffs  scarcely  made 
any  attempt  to  prove  their  alleged  pedigree.  They  put  in  a 
pedigree  without  giving  any  evidence  of  a  satisfactory  character  to 
support  it,  or  to  support  what  is  their  main  proposition,  that  their 
grandfather,  Sheo  Churn  Singh,  was  the  son  of  Munsa  Singh. 
On  the  second  occassion  the  evidence  does  not  appear  to  have 
been  much  more  satisfactory.  They  did  indeed  call  a  lady, 
Narbansi   Koer,   who   had  married   out   of  the   family,   and  she 
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gave  some  evidence  in  favour  of  their  pedigree  ;  but  it  appears 
that  this  lady  had  not  been  altogether  accurate  on  this  sub- 
ject on  a  former  occasion,,  although  there  may  be  no  reason 
to  suppose  that  she  spoke  what  she  did  not  believe  to  be  true. 
It  is  to  be  observed,  however,  that  neither  of  the  two  principal  plain- 
tiflfs,  Ajrawal  Singh  and  Hari  Singh,  being  both  of  a  considerable 
age— apparently  upwards  of  seventy,  if  not  eighty  years  of 
age — has  come  forward  to  support  their  own  pedigree,  or  to 
say,  what  would  have  been  advisable  in  this  case,  that  he 
had  heard  from  any  members  of  their  family  that  their  grand- 
father, Sheo  Churn  Singh,  was  the  son  of  Munsa  Singh,  or 
that  Munsa  Singh  was  their  great  grandfather,  or  that  no 
person  of  the  name  of  Mahesha  had  ever  been  heard  of.  No 
evidence  of  that  kind  was  given.  On  the  other  hand,  the  defen- 
dants did  call  an  old  member  of  the  family,  Ram  Dyal  Singh,  one 
of  the  jiTo  forma  defendants,  who  spoke  against  his  interest,  or  at 
the  least  was  a  disinterested  witness.  He  was  of  the  age  of  83, 
and  gave  some  evidence,  which  the  High  Court  treated  as  impor- 
tant, in  favour  of  the  pedigree  of  the  defendants,  which  includes 
Mahesha,  who  is  therein  described  to  be  the  son  of  Munsa  Singh, 
although  he  admitted  that  his  personal  knowledge  did  not  extend 
beyond  Sheo  Churn  Singh,  and  that  all  that  he  said  with  regard 
to  the  state  of  the  family  before  his  time  depended  upon  hearsay. 
Their  Lordships  are  not  prepared  to  decide  that  the  High  Court 
was  wrong  in  giving  credence  to  this  evidence.  These  considera- 
tions appear  to  their  Lordships  strongly  to  incline  the  balance  in 
favour  of  the  judgment  of  the  High  Court ;  and,  this  being  so, 
they  will  humbly  advise  Her  Majesty  that  the  judgment  of  the 
High  Court  be  aflirmed,  and  that  this  appeal  be  dismissed  with 
costs. 

Appeal  dismissed. 
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MUSSAMAT  SOORUJMUKHI  KONWAR  j.c* 

mrms  »88o 

MUSSAMAT  BHUGWATI  KONWAR.  f^$, 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE   AT  FORT 
WILLIAM  IN  BENGAL. 

Hindu  law^oini  Hindu  family — Separation — Onus  prcbandi. 
Their  Lordships  were  of  opinion  that  the  onus  of  proving  separation  alleged 
by  the  plaintifif  was  upon  him  which  he  failed  to  discharge. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  are  fully  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Richard  Couch  :— This  is  a  suit  brought  by  the  plaintiff, 
the  appellant,  as  the  widow  of  Bam  Anoograha  Thakoor,  to  recover 
a  share  in  a  property  which  formerly  belonged  to  Bhugwan  Dutt 
Thakur  who  died  in  1852.  He  left  two  sons,  the  husband  of  the 
appellant  and  Pulton  Thakoor,  the  husband  of  the  respondent, 
both  of  whom  were  minors  at  the  time  of  his  death.  Pulton 
Thakoor  was  the  elder  of  the  two  brothers,  being  it  is  said  five  or  six 
years  older  than  Ram  Anoograha.  It  appears  that  for  some  time 
during  the  minority  of  the  two  sons,  Ram  Buksh  Thakoor,  who 
was  a  cousin,  acted  as  their  guardian,  and  that  he  ceased  to  do  so 
in  1857,  when  Kumla  Persad  who  had  married  their  sister,  began 
and  thence  continued  to  act  as  such  guardian.  After  the  death  of 
Anoograha,  Kumla  Persad  was  appointed  mukhtar  of  the  plaintiff. 
Ram  Anoograha  died  in  June  1859,  and  Pulton  in  April  1869 ; 
and  the  case  of  the  plaintiff  and  appellant  is,  that  before  the  death 
of  Anoograha,  and  in  April  1858,  a  separation  in  estate  took  place 
between  the  two  brothers,  and  that,  consequently,  the  plaintiff,  as 
the  widow  of  Anoograha,  at  his  death  became  entitled  to  half  of 
the  property  which  had  come  to  them  from  Bhagwan  Dutt,  it  being 
admitted  that  the  parties  are  governed  by  the  Mitakshara  Law. 
The  defendant's,  the  respondent's,  case  is  that  there  was  no  separa- 
tion, and  that  on  the  death  of  Anoograha  the  whole  property  des- 

♦Present:—  Sir  Barnes  Peacock,   Sir   Montague  E.  Smith,  Sir  Robert   P. 
Collier  and  Sir  Richard  Couch. 
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cended  to  her  husband  Pulton,  that   at  Pulton's  death  she  became 
entitled  to  it,  and  that  the   plaintiff,  Anoograha's  widow,  is  only 
entitled  to  maintenance.     The  onus,  therefore,  of  proving  the  sepa- 
ration was   upon  the  plaintiff;  and  in  order  to  establish  that  fact, 
several    witnesses — five  altogether — were   examined  on   her  part. 
Without  going  through  their  evidence  it  is  sufficient  to  say  that  they 
only  speak  of  a  division  of  moveable  property ;  and  with  regard 
to  that  they  are  not  consistent  in  their  evidence,  as  is  pointed 
out  in  the  judgment  of  the  High  Court.     They  do  not  agree  as  to 
what  articles  of  moveable  property  were   actually  divided;  they  do 
not  agree  as  to  the  persons  who  were  appointed  arbitrators ;  the 
person  who  is  said  to  have  made  out  the  list   was  not  called  as  a 
witness,  nor  was  any  of  the  persons  who   were   said   to   have  been 
arbitrators.     As  evidence  of  a   partition   or  division   of  moveable 
property  this   kind   of  proof  is   very   unsatisfactory  and  open  to 
great  observation.     As  evidence  of  a   partition  of  the  immoveable 
property    it  amounts  to   nothing.     One    witness   expressly  says 
that  the  mouzahs  were  not  partitioned ;  and  their  Lordships  think 
that  if  the   parties  thought  it   right,  according  to  this  evidence 
to  make  a  formal    partition    of  moveable   property,  and   if  at  or 
about  that  time,  which  is  when  it  is  alleged  the  partition  took  place, 
they  were  going  also  to  divide  the   immoveable   property,  it  might 
be  expected  that  there  would  be   some   evidence  of  a   formal  divi- 
sion of  it,  and  some  trace  of  what  was  done  at  that   time  to  divide 
immoveable  property  ;  whereas  there  is  nothing  in  the  oral  evidence 
which  indicates  that  the  parties  did  any  thing  towards  dividing  it, 
and  apparently  the  immoveable  property  remained  just   as    it  was. 
But  the  appellant  also  relied  upon  certain   documentary  evidence. 
The  first  document  to  which  their  Lordships  were   referred    is  a 
proceeding  in  the  CoUectorate  of  Tirhoot  of  the   27th  May    1858, 
which    appears  to     be     important    only   in   this    respect :   that 
it  shows  that  at  that  time,  which  was   about  a   month  after  the 
separation,  there  was  a  question  as  to  who  was  actually  the    guar- 
dian  of    Pulton  Thakoor,   who  is  clearly  shown  to   have    been 
a  person  then    incapable  of  managing  his    affairs.     The   allega- 
tion  of    the    appellant    indeed   is    that    the   partition   was   not 
made  by   Pulton    Thakoor ;   that  he   was   incapable  of    making 
it,  being  of  unsound  mind — and  that  it  was  made  by  Kumla  Per- 
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sad,  acting  as  his  guardian*    The  next  document  is  the  mokhtar- 
namah  from  the  plaintiff  to  Kumla  Persad  of   the  5th  Kovember 
1859,  which  obviously   proves   nothing  against   the   respondent 
with  regard   to  a  partition  having  been  made,    There  is  also  a 
copy  of  a  judgment  of  the  Deputy  Collector  of  Tirhoot  of  the  2nd 
May   1860,  in  a  suit  for  rent,  as  to  which  the  same  observation 
may  be  made  as  is  applicable  to  some  of  the  other  evidence  in  the 
case;  namely,   that   it  shows  that  there  was  an  assertion  on  the 
part  of  the  appellant,  who  was  the   plaintiff  in  that  suit,  of  her 
right ;  and  if  rent  had  been  paid  to  her  it  would  be  some  evi- 
dence of  possession  by  her.     The   documentary  evidence  which 
is  mainly   relied  upon   by    the  appellant  are  proceedings  in  the 
Court  of  the  Collector  of  Tirhoot,  of  the  19th  June  1862,  and  of  the 
2nd  August  1862,  in  which  it  appears  that  in  a  suit  for  a  partition 
there  are   entries  and  statements  from  which,  if  they  were  admis- 
sible in  evidence  against  the  plaintiff,   it  might  be   inferred  that 
some  partition  had  been  previously  made ;  because  there  are  entries 
which  show  that  the  plaintiff,  the  widow  of  An6ograha  Thakoor, 
was  recognised  as  being  entitled   to  and   having  a  share,  which 
would   not  be  consistent  with  the  brothers  having  continued  joint 
until  Anoograha's  death,  in  which  case  the  whole  of  it  would  have 
descended  to  Pulton.    If  he  had  been  of  sound  mind,  and  capable 
of  managing   his  own  affairsi   and   had  been  himself  a  party  to 
these    proceedings,    and    had    made    or   adopted    these     admis- 
sions, their  Lordships   think  that  they  would  have  been  evidence 
of  considerable  value  upon  the  question  whether  a  separation  had 
been  made  at  some  previous   period.    But  their   Lordships  must 
look  at  the  circumstances  under  which   these  proceedings  were 
taken.    They  appear  to  have  been  conducted,  as  far   as  Pulton 
Thakoor  is  concerned,  by  Eumla  Persad,  whose  only  authority  for 
80  acting  was  apparently  an  ikrarnamah  which  is  said  to  have  been 
executed  by  Bam  Buksh  in  1861.    Now  that  could  give  no  authority 
to  Eumla  Persad  to  act  in  this  way  as  guardian,  and  to  bind 
Pulton  Thakoor  by  proceedings  of  this  kind.    It   may  further  be 
observed   that,   a^uming  that  Eumla  Persad  was  properly  acting 
as  guardian,  if  there  had  been  no  separation  before  the  death   of 
Anoograha,  although  he  might  have  authority  to  manage  the 
estate,  or  possibly  even  to  make  a  partition,  it  does  not  follow  that 
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he  would  have  power  to  make  admissions  of  previous  transactions 
so  as  to  aflfect  the  estate  of  Pulton.  Whether  the  High  Court 
thought  that  these  proceedings  were  not  evidence  against  the 
respondent,  on  the  ground  of  the  want  of  authority  in  Kumla 
Fersad,  or  on  some  other  ground,  does  not  appear.  Their  Lord- 
ships are  of  opinion  that  they  cannot  under  the  circumstances  be 
treated  as  evidence  against  the  respondent,  and  consequently  they 
do  not  in  any  way  supply  evidence  of  a  division  of  the  immove- 
able property,  which  the  rest  of  the  evidence  in  the  case  fails  to 
aflFord,  The  case  resolves  itself  into  this :  that  in  the  oral  evidence 
there  is  really  no  proof  of  a  division  of  immoveable  property,  and 
the  proceedings  which  might  have  supplied  that  want  and  have 
shown  by  way  of  admission  that  there  had  been  a  previous  separa- 
tion cannot  be  used  against  the  respondent  as  evidence  of  such 
division.  Their  Lordships  will,  therefore,  humbly  advise  Her  Ma- 
jesty that  the  decision  of  the  High  Court  be  affirmed,  and  that  this 

appeal  be  dismissed. 

Appeal  dismiaaed. 

RAMSWAMY  SETTY  and  Another- 
J-  C.  veravs 

"^«  KOOSOO  AND  Another. 

Afay  27,  ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 

AT  FORT  WILLIAM  IN  BENGAL. 
CoHtract^UMlify  of  the  parties  to  it 

Where  the  defendants  borrowed  a  sum  of  money  from  Con  a  promissory  note 
for  the  purchase  of  certain  rubies,  and  it  was  agreed  between  the  defendants 
and  the  plaintiffs  to  whom  the  promissory  note  was  endorsed,  that  the  plaintifi& 
were  to  be  repaid  from  the  proceeds  of  the  sale  of  the  rubies  in  England ;  and 
should  the  sum  so  realised  by  that  sale  be  not  sufficient,  the  bond  and  the 
obligation  were  to  remain  as  security  for  the  balance : 

Their  Lordships  held  that  the  defendants  were  liable  to  pay  to  the  plaintiffs 
the  amount  secured  by  the  bond,  notwithstanding  the  fact  that  the  rubies 
could  not  be  sold  in  England,  they  having  been,  with  the  consent  of  the  defend- 
ants, brought  back  to  Calcutta,  where  they  were  sold. 

This  was  an  appeal  against  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal.  The  judgment  of 
their  Lordships  in  which  the  facts  are  fully  stated  was  delivered  by 
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Sir  Barnes  Peacock  :— Their  Lordships  are  of  opinion  in 
this  case  that  the  judgment  of  the  High  Court  on  appeal  should 
be  reversed,  and  that  the  judgment  of  the  First  Court  should 
be  aflBrmed.  It  appears  that  in  the  year  1875  Koosoo  and  Ko  Pho, 
or  one  of  them,  purchased,  in  Burmah,  a  number  of  rubies.  They, 
not  having  the  means  of  paying  for  them,  borrowed  a  sum  of 
Rupees  62,044  from  Arnasalem  Setty,  for  which  they  gave  a  pro- 
missory note,  both  Ko  Pho  and  Koosoo  being  liable  upon  that 
note.  Arnasalem  Setty  endorsed  the  note  to  the  plaintiffs  in  the 
action.  It  was  expected  that  the  proceeds  of  a  sale  of  the  rubies  in 
Calcutta  would  be  sufficient  to  take  up  the  note ;  but  that  hope 
was  not  realised  ;  and  therefore  an  arrangement  was  come  to  for 
sending  the  rubies,  or  some  of  them,  to  England  for  sale,  through 
Messrs.  Hamilton  and  Company,  who  were  jewellers  in  Calcutta. 
In  consequence,  the  bond  of  the  29th  June  1875,  was  entered 
into,  by  which  Ko  Pho,  as  well  as  Koosoo,  bound  himself  to  pay 
to  the  plaintiffs  the  sum  of  Rupees  65,368  upon  certain  conditions; 
the  Rupees  65,368  being  the  amount  of  principal  and  interest 
due  upon  the  note.  The  bond  contained  the  following  recital  : 
"  Whereas  the  said  Koosoo  is  desirous  of  sending  to  England  a 
number  of  Ava  rubies,  through  the  firm  of  Hamilton  and  Com- 
pany, of  Calcutta,  for  sale,  and  has  borrowed  from  the  said 
Cheena  Tanna  Anna  Pallaneappa  Setty  the  sum  of  Rupees  62,044, 
which,  with  interest  thereon  at  the  rate  of  one  Rupee  and  eight 
annas  per  centum  per  mensem,  amounting  to  the  sum  of  Rupees 
3,324 — 6 — 0,  being  added  to  the  sum  of  Rupees  62,044,  makes  a 
total  sum  of  Rupees  65,368 — 6 — 0,  which  the  said  parties  intend 
shall  be  repaid  to  the  said  Cheena  Tanna  Anna  Pallaneappa 
Setty  from  the  proceeds  of  the  said  rubies,  after  deducting  all  the 
charges  of  Messrs  Hamilton  and  Company  and  their  agents  in 
England  for  commission  and  insurance  on  the  same  ;  and  it  has 
been  agreed  that  the  said  Koosoo  and  Ko  Pho  shall  be  liable  to 
pay  any  deficiency  of  the  said  loan  in  case  the  proceeds  payable 
by  the  said  firm  of  Hamilton  and  Company  shall  not  be  sufficient 
to  pay  the  amount  of  this  bond."  It  appears  that,  out  of  the 
rubies  purchased  in  Burmah,  it  was  considered  that  only  108  were 
rubies  for  which  there  would  be  a  good  sale  in  England,  the  remain- 
der being  smaller,  and  the  expense  of  sending  them  to  England 
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being  more  than   the  profit  to  be  derived   from    a  sale  of  them  ; 
and  it  was  therefore  arranged  by  Ko  Pho  and   Koosoo,   and   the 
plaintiffs,   that  only   the    108   should   be  sent  to  England.    The 
learned  Judges  of  the  High  Court  on  appeal  thought  that  Ko  Pho 
only  consented  that  the  smaller  rubies  should  not  be  sent  at  the 
time.    The  recital  of  the  bond,  however,  does  not  refer  to  the 
whole  of  the  rubies,  but  "merely  that  he  was  desirous  of  sending  to 
England  a  number   of  Ava  rubies."    That  number  it  was  settled 
and  arranged  by  all  the   parties  should  be   108,  and  they  were 
actually  sent     The  condition  of  bond   is  this  : — **  If  the  price  of 
the  rubies   to  be  realised  by  the  said  Cheena  Tanna  Anna  Palla- 
neappa  Setty  from  the  said  firm  of  Hamilton  and  Company  shall 
not    amount    to  a  sufficient    sum  to  pay    the  sum    of  Rupees 
65,368 — 6 — 0  and  interest  from  this  day,  at  the  rate  of  one  Rupee 
eight  annas  per  centum  per  mensem,  till  the  date  upon   which  the 
said  Cheena  Tanna  Anna  Pallaneappa  Setty  shall  receive  from  the 
said  firm  of  Hamilton  and  Company  the  clear  proceeds  of  the  said 
rubies,  then  the  above  bond  and  obligation  shall  remain  a  security 
for  the  difference  between  the  said  sum  of   Rupees  65,368—6 — 0 
and  interest  at  one  Rupee  eight  annas  per  centum  per    mensem, 
and  the  amount  to  be  received  by  the  said  Cheena   Tanna    Anna 
Pallaneappa  Setty  from  Messrs  Hamilton   and  Company  ;  and  on 
payment  by  the   said  Koosoo   and  Ko  Pho   of  the  said  difference, 
then  this  obligation  shall  be  void;   or   otherwise  to  remain  in  full 
force  and  virtue."     The  rubies  having  been  sent  to  England,  Koosoo 
and  Ko  Pho  both  agreed  that  a  reserved  price  should  be  put  upon 
them.     But  when  they  arrived  in  England  the  market  for  the  sale 
of  rubies   had   gone  down,  and  there  was  no  sale  for  them  at  the 
reserved  price.     If  Koosoo  and  the  plaintiffs  had  without  the  con- 
sent of  Ko   Pho  arranged  that  the   rubies    should  not  be  sold  in 
England,  but  should  be  sent  back  and  sold   in' Calcutta,   and    had 
put  it  out  of  the  power  of  Hamilton   and  Company  to  sell  them 
in  England,  the  defendant,  Ko  Pho,  might  have  had   a   defence   to 
the  action ;  but  he  consented   to   the  rubies  being  brought  back 
and  sold  in  Calcutta.    The   learned  Judges  of  the    High   Court 
say  :^-''  Much  reliance  was  placed  by  the  plaintiffs  upon  a   passage 
in  Amasalem's  evidence,  in  which  he  states  that  the  defendant   Ro 
Fho  told  him  to  write   to  his  agent  to  send  for  the  rubies  from 
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England,  as  the  market  had  fallen  there,  and  that  they  should  be 
sold  in  Calcutta.  On  the  same  occasion  Ko  Pho  said  that  he  would 
himself  write  to  Koosoo  to  have  the  rubies  sold  in  Calcutta ;  but 
this  conversation  took  place  four  months  before  the  actual  sale  of 
the  rubies,  and  there  is  no  evidence  that  either  Arnasalem  or  Ko 
Pho  wrote  to  Calcutta  upon  the  subject,  or  that  Ko  Pho  did  really 
in  this  way  authorise  the  sale  which  took  place."  Whether  the 
conversation  took  place  four  months  before  the  actual  sale  or  not  is 
immaterial.  The  letter  at  page  87  of  the  Record  was  signed  for 
Ko  Pho  by  the  pen  of  Koosoo,  and  there  is  no  sufficient  evidence 
to  show  that  Ko  Pho  authorised  Koosoo  to  sign  it  for  him.  But, 
without  referring  to  that  letter,  their  Lordships  are  of  opinion  that 
there  is  quite  sufficient  evidence  to  show  that  Ko  Pho  consented 
that  only  108  rubies  should  be  sent  to  England  for  sale,  and  that 
he  afterwards  consented  to  their  being  brought  back  and  sold  in 
Calcutta.  They  were  sold  in  Calcutta,  and  it  thereby  became 
impossible  to  realise  any  thing  from  the  sale  of  them  in  England. 
Ko  Pho  was  therefore  liable  to  pay  to  the  plaintiffs  the  amount 
secured  by  the  bond  after  deducting  the  amount  which  Mr.  Justice 
White,  by  his  decree,  has  ordered  to  be  deducted  thereform,  vie., 
the  sum  which  was  realised  by  the  sale  in  Calcutta.  Under  these 
circumstances  their  Lordships  will  humbly  advise  Her  Majesty  to 
reverse  the  decree  of  the  High  Court  on  appeal,  and  to  affirm  the 
decision  of  the  High  Court  in  its  Original  Jurisdiction  and  to  order 
that  the  defendants  do  pay  the  costs  in  the  High  Court  in  appeal. 
Their  Lordships  order  that  the  respondents  do  pay  the  costs  of 
this  appeal. 

Appeal  decreed. 
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ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMIS- 
SIONER, OUDH. 

Hindu  Law — Act  1 0/1869,  Sec  10 — Enhy  in  the  list  of  Talukdars. 

The  entry  of  the  name  of  a  talukdar  in  a  list  prepared  under  Act  No.  I  of 
1869  is  no  bar  to  a  claim  to  a  right  of  succession  on  the  part  of  the  adopted 
son  of  such  talukdar. 

These  appeals  were  from  a  judgment  and  decree  of  the  Court  of 
the  Judicial  Commissioner  of  Gudh.  The  facts  of  the  case  are  fully 
stated  in  the  judgment  of  their  Lordships  which  was  delivered  by 

Sib  Arthur  Hobhouse  : — In  this  case  the  appellant  Seth 
Jaidial,  the  plaintiff  below,  is  the  nephew  by  birth  and  the  son 
by  adoption  of  the  cross-appellant  Seth  Sita  Bam,  the  defendant 
below.  The  suit  was  instituted  for  the  purpose  of  ascertaining 
and  enforcing  the  rights  and  interests  of  Jaidial  as  against  Sita- 
Bam  in  certain  moveable  and  immoveable  property  which  has 
been  the  subject  of  a  number  of  family  transaction  from  the 
year  1S64  onwards.  The  history  of  the  case  prior  to  the  year 
1864  may  be  briefly  stated.  Seth  Lalljee,  a  landowner  of 
Oudh,  had  two  sons,  the  elder  of  whom  was  Moorli  Mano- 
hur,  and  the  younger  Sita  Ram.  Moorli  again  had  two  sons, 
of  whom  the  elder  was  Rughobar  Dyal,  and  the  younger  Jaidial. 
Sita  Ram  has  never  had  a  natural  son.  Up  to  and  after  the 
annexation  of  Oudh  in  the  year  1856  the  family  was  undivided,  and 
it  possessed  ancestral  estate  which  included  the  talooks  of  Moizud- 
deenpur  and  Chandpur.  At  the  time  when  the  mutiny  was  sup- 
pressed Lalljee  was  dead,  and  Moorli  was  the  head  of  the  family. 
He  then  took  steps  to  procure  a  settlement  with  himself  or  his 
two  infant  sons,  and  a  sunnud  to  himself,    so  as  to  constitute  him- 
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self  the  sole  owner  of  the  ancestral  estate.  These  procee<lings  on 
Moorli's  part  led  to  counter  proceedings  on  the  part  of  Sita  Ram, 
which  came  before  the  revenue  officers  on  several  occasions.  The 
dispute  was  also  referred  to  arbitration,  and  in  the  month  of  May 
1863,  the  arbitrator  made  an  award  substantially  in  favour  of 
Sita  Ram's  contention  that  the  lands  in  dispute  were  joint  ancestral 
property.  A  large  portion  of  the  evidence  and  of  the  discussion  in 
the  courts  below  and  here  has  been  addressed  to  the  question 
which  of  the  two  disputants  had  the  stronger  case.  For  the  present 
purpose  that  question,  which  is  an  intricate  and  puzzling  one,  is 
not  very  material.  It  is  suflScient  to  say  that  the  award  does  not 
appear  to  have  settled  the  matter,  and  that  in  the  month  of  Sep- 
tember 1864,  Moor  li  was  still  asserting  his  sole  ownership  and 
Sita  Ram  claiming  to  share  the  property.  In  that  state  of  things 
an  arrangement  was  come  to,  the  true  interpretation  of  which  is 
the  substantial  question  in  this  suit.  On  the  25th  September  1864, 
Moorli  was  on  his  death-bed.  It  would  seem  that  his  son  Rugho- 
bar  Dyal  had  attained  majority,  and  that  Jaidial  was  about  eleven 
years  old.  On  that  day  the  family  met  together,  when  four  docu- 
ments were  framed  which  are  now  to  be  construed.  The  first 
(Exhibit  C.  6)  is  Moorli's  will,  and  is  as  follows  :  — 

**I,  Seth  Moorli  Monohur,  son  of  Lalji,  caste  Khatri,  talukdar 
of  Moizuddinpur,  Chandpur,  Sandah  Saranyan,  Khatgara  &c.,  in 
the  district  of  Sitapur,  declare  that  whereas  I  have  been  suflfering 
from  ill  health  for  a  long  time,  I  have  with  a  view  to  prevent  a 
dispute  between  Raghubar  Dyal  and  Jaidial  in  future  come  to 
the  following  determination:  Raghubar  Dyal  my  eldest  son  will 
after  death  succeed  to  the  whole  of  my  property,  consisting  of 
cash  goods,  &c.,  and  my  debt  and  credit  account." 

"With  rgard  to  the  talukas  mentioned  in  the  margin  (1)  Raghu- 
(1)  Moizuddinpur,  com-  bar  Dyal,  who  is  elder  of  the  two,  will 
(after  the  village  and  talukdari  expenses 
and  Government  demand  have  been  paid) 
get  nine-sixteenths,  and  Jaidial  seven- 
sixteenths,  of  the  net  profits,  and  the  kabu- 
liyatdars  as  they  are  at  present,  and  in  this 
proportion  the  net  profits  of  those  talukas 
will  be  divided  in  which  th^ir  names  have  not  been  registered. 

51 


prising  principal  villages 
and  those  included  there- 
in. 

Sanda  ditto  ditto 
Saranyan  ditto  ditto 
Chandpur,  comprising 
principal  hamlets  and 
those  included  therein. 
Dari  Nagara  ditto  ditto 
Jungle  grant. 
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''  After  this  determination  had  been  come  to,  Seth  Sita  Bam 
with  my  consent  adopted  my  younger  son  Jaidial  and  executed  a 
deed  of  adoption  under  the  rules  in  force.  Sita  Bam  will  therefore 
be  his  protector  and  guardian  like  me,  but  in  case  of  a  dispute  arising 
between  Baghubar  Dyal,  Jaidial  and  Sita  Bam  a  partition  will  be 
made  in  the  above  proportion.  When  a  partition  is  made  the 
villages  of  Eatra  will  go  to  the  share  of  Baghubar  DyaL  By  this 
will  every  deed  affecting  the  proprietary  right  in  land  existing  up 
to  date  is  cancelled.  The  parties  above  named  are  required  to 
conform  to  the  provisions  of  this  will  without  quarrelling.  After 
the  partition  is  made  each  will  pay  for  his  own  expenses.  I  have 
therefore  executed  this  will  that  it  may  serve  as  a  document,  and 
prove  of  use  when  required.  Out  of  the  Government  promissory 
notes  Jaidial  will  get  his  share  to  the  value  of  18,000,  the  remain- 
der will  go  to  Baghubar  DyaL  I  make  over  Jaidial  with  his  share 
above  specified  to  Sita  Bam.  Baghubar  Dyal  and  Jaidial  have 
been  joint  owners  of  the  elephants,  horses,  bullocks,  cows,  appurte- 
nances of  the  kitchen,  clothe,  and  other  necessaries  of  life,  and 
they  are  the  owners  of  these  things  in  the  proportion  of  nine- 
sixteenths  and  seven-sixteenths." 

"  Signature  of  Mubli  Manohub  Seth,  in  Hindi!  " 
"  Signature  of  Sita  Bam  Seth,  in  Hindi!' 
"  Signature  of  Baqhubar  Dyal,  in  Hindi!' 

The  second  (Exhibit  C.  7)  called  an  acquittance  roll,  is  as 
follows: — 

''I,  Seth  Sita  Bam,  son  of  Laiji,  caste  Khatri,  talookdar  Moizud-* 
dinpur  in  the  district  of  Sitapur  do  herein  declare  that  whereas 
Seth  Murli  Manohur,  my  brother,  has  this  day  executed  a  will 
regarding  moveable  and  immoveable  property  about  which  there 
existed  a  dispute  between  me  and  him,  and  I  having  approved  of 
the  same  have  no  more  claim  against  him  or  against  his  son  Ba- 
ghubar Dyal  with  regard  to  goods,  cash,  zemindary,  or  accounts 
of  debt  or  credit.  I  have  therefore  executed  this  deed  of 
acquittance  that  it  may  serve  as  a  document  and  prove  of  use  when 
required.     The  above  written  in  Persian  character  is  genuine. 

"(Sd.)    Sita  Bam  Seth;' 
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The   third    (Exhibit  C. 
follows: — 


8)   being   a  deed   of  adoption  is  as 


I,  Seth  Sita  Ram,  son  of  Lalji,  caste  Khattri,  talukdar  of  Moiz- 
uddinpur,  Alahna,  Mahooa,  Kola  &c.,  do  herein  declare  that  whereas 
I  have  no  male  issue,  I  have  adopted  Jaidial,  son  of  my  brother 
Murli  Manohur,  as  my  son,  with  a  view  that  he  may  perform  the 
ceremonies  prescribed  by  the  Hindu  law ;  I  have  conferred  on 
him  all  the  legal  and  proper  powers.  I  hereby  declare  that 
Jaidial,  my  adopted  son,  will  inherit  the  whole  of  my  estate  both 
moveable  and  immoveable  and  no  one  else  will  interfere  or  have 
a  claim  to  the  same.  Should  I  be  blessed  with  a  son  hereafter, 
Jaidial  will  get  half,  and  the  other  half  will  go  to  my  son.  I 
have  therefore  voluntarily  executed  this  deed  of  adoption  that  it 
may  serve  as  a  document  and  prove  of  use  when  required.  This  is 
a  genuine  document. 

*'(Sd.)     SiTARAM." 

The  fourth  (Exhibit  C.  9)  is  called  Sita  Ram's  will,  and  is  as 
follows : — 

"  I,  Seth  Sita  Ram,  talukdar  of  Alahna  Mahooa,  Kola,  tahsil 
Misrik  in  the  Sitapur  district  do  herein  declare  that  whereas  I 
have  received  the  aforesaid  estate  from  Government  for  faithful 
services  rendered  by  me,  it  has  been  determined  with  a  view  to 
prevent  future  disputes  that  Raghubar  Dyal  should  get  nine- 
sixteenths  and  Jaidial  seven-sixteenths  of  the  estate.  Should  a 
dispute  arise  between  Raghubar  Dyal  and  Jaidial,  they  will  divide 
the  estate  between  themselves  in  the  same  proportion,  and  as  long 
as  they  are  on  amicable  terms  they  will  divide  the  profits  under 
the  terms  of  the  will  executed  by  Seth  Murli  Manohar*  I  have 
therefore  executed  this  will  that  it  may  serve  as  a  document  and 
prove  of  use.    This  is  a  genuine  will. 

"  (Sd.)      SiTARAM." 

Before  attempting  to  construe  these  documents,  it  is  necessary 
to  state  the  outcome  of  the  disputes  which  have  ensued  upon 
them.  Moorli  died  the  day  after  the  arrangement  was  efifected, 
and  quarrels  broke  out  again  very  soon  after  his  death.  On  the 
14th  of  September  1865,  Sita  Ram  filed  a  plaint  against  his  two 
nephews  and  others,  in  which  he  sought  to  set  up  the  award  of 
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August,  1863  and  to  cancel  Exhibit  C-6  and  C-7.  But  he  very 
quickly  abandoned  his  attack,  and  in  November  1865,  came  to  an 
agreement  with  Ragliubar  Dyal  to  divide  Moorli's  estate  in  the 
proportions  of  nine  annas  to  Raghubar  Dyal  and  seven  to  Sita  Ram. 
This  compromise  was  affirmed  by  a  declaratory  decree  passed  in 
the  suit  on  the  10th  February  1866.  The  interests  of  Jaidial 
were  protected  by  the  following  directions  : — 

**  That  no  part  of  the  pn^perty  the  subject  of  partition  shall  be 
alienated  to  any  third  party  pending  decision  of  a  suit  to  be  insti- 
tuted on  behalf  of  Jaidial,  the  minor  and  adopted  son  of  Sita  Ram, 
plaintiff,  to  determine  whether  he  is  or  is  not  entitled  by  the  will 
of  his  natural  fatlier  or  otherwise  to  the  property  specified  therein 
as  his  share,  so  that  the  same  may  be  held  for  him  as  a  proprietor 
till  he  shall  have  come  of  age,  leaving  the  parties  to  be  fully  bound 
thereby  or  by  this  consequent  decree  as  between  themselves,  so 
that  whatever  more  than  JaidiaVs  rights  is  now  decreed  t^  pass 
between  them  shall  not  be  affected  by  any  decree  he  may  secure, 
and  what  is  included  in  his  rights  shall  stand  as  transferred  to 
him  instead  of  as  by  this  decree  to  his  adopting  father,  the  plaintiff 
Sita  Ram,  and  that  a  curator  be  immediately  appointed  by  the 
Civil  Court  to  lay  suit  on  behalf  of  the  minor  Jaidial,  unless 
Sita  Ram  plaintiff  file  a  satisfactory  admission  of  the  rights  that 
may  be  claimed  for  the  said  minor  Jaidial." 

The  next  step  was  that  in  June  1867.  Sita  Ram  instituted  a 
suit  against  Raghubar  Dyal  alone,  to  enforce  the  declaratory  decree 
of  February  1866.  Raghubar  Dyal  resisted  on  the  ground  that 
Sita  Ram  was  only  a  trustee  for  Jaidial,  but  a  decree  was  made 
against  him  on  the  30th  of  July  1867.  Raghubar  Dyal  then  applied 
for  review  of  the  decree  of  February  1866,  mainly  on  the  gronnd 
that  in  November  1865  when  the  compromise  was  arranged  he  was 
the  infant  ward  of  Sita  Ram.  Sita  Ram  was  the  sole  respondent 
to  this  application.  The  point  was  decided  against  Raghubar  Dyal, 
and  his  application  was  dismissed  by  the  Civil  Judge  of  Lucknow 
in  the  month  of  August  1S68.  He  then  appealed  to  the  Court  of 
tlie  Judicial  Commissioner ;  the  case  was  heard  by  that  officer 
Sir  George  Couper,  sitting  with  Colonel  Barrow,  the  Finan- 
cial Commissioner,  and  under  their  advice  a  fresh  com- 
promise  was    arrived   at.     In    pursuance  of   this   compromise  a 
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decree   was 
effect : — 


passed   on  the   80tb    March   1869,   to  the   following 


"We  declare  Jaidial  to  be  the  adopted  son^f  Sita  Ram.  We 
declare  that  the  whole  of  the  property  directed  in  Moorli  Manohar's 
will  dated  25th  September  1864  to  be  divided  in  the  propor- 
tion of  nine-sixteenths  to  Raghubar  Dyal  and  seven-sixteenths  to 
Sita  Ram,  shall  be  so  divided,  the  village  Kootrah  to  form  part  of 
Raghubar  Dyal's  nine-anna  share.  And  in  accordance  with  the 
express  wish  of  the  parties  recorded  before  us  this  day,  we  declare 
that  the  remainder  of  the  property,  whether  mentioned  in  the  will 
or  not,  after  deducting  all  legitimate  costs,  including  the  fees  of 
one  pleader  on  each  side,  shall  be  divided  into  three  shares,  of 
which  Raghubar  Dyal  shall  take  two  shares,  and  Sita  Ram  shall  take 
one  share.  The  jewels  which  have  not  been  given  to  the  ladies  of 
the  family  shall  be  subject  to  division  in  the  same  proportion, 
vis.,  two-thirds  to  Raghubar  Dyal  and  one-third  to  Sita  Ram." 

The  decree  is  headed.  In  the  case  of  Seth  Raghubar  Dyal  v.  Seth 
Sita  Bam,  and  is  signed  by  Sir  George  Couper  and  Colonel  Barrow. 
By  a  subsequent  minute,  dated  the  18th  April  1870,  these  two 
officers'  declared  that  their  intention  was  to  divide  the  estate  of 
Mahooa  Kola,  which  is  the  subject  of  Exhibit  C-9,  in  the  same  way 
as  the  property  which  by  Exhibit  C-6  is  divided  between  Raghu- 
bar Dyal  and  Sita  Ram  in  the  proportions  of  nine  and  seven  annas. 
The  partition  directed  by  the  decree  of  the  30th  March  18(>9,  has 
been  carried  into  effect  On  the  1st  June  1870,  the  Deputy  Com- 
missioner ordered  that  Raghubar  Dyal  should  be  put  into  posses- 
sion of  a  nine-anna  share  of  Mahooa  Kola,  and  that  Sita  Ram  and 
Jaidial  should  retain  a  seven-anna  share.  And  the  sum  of  Rs. 
48,000  has  been  awarded  to  Sita  Ram  as  his  share  of  Moorli's 
moveable  property.  In  September  1871  Jaidial  attained  his 
majority.  In  the  year  1875  disputes  arose  between  him  and 
Sita  Ram,  and  in  1876  be  filed  a  plaint  in  the  Court  of  the  Deputy 
Commissioner  against  Sita  Ram,  asking  for  a  declaratory  decree  to 
the  effect  that  Sita  Ram  was  a  trustee  for  him  of  seven  annas  of 
both  Moorli's  land  and  Mahooa  Kola,  and  had  no  power  to 
alienate  or  encumber  the  estate.  On  the  22nd  May  1876,  the 
Deputy   Commissioner  dismissed  the   suit,  his  principal   reason 
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apparently  being  that,  whereas  the  case  made  by  the  plaint 
was  that  Sita  Ram  was  a  mere  trustee,  the  case  made  at 
the  Bar  was  that  he  had  a  life  interest  in  the  property.  On 
the  2nd  of  October  1876  Jaidial  filed  his  plaint  in  the  present 
suit.  In  it  he  lays  claim  to  seven  annas  of  Moorli's  immoveable 
and  moveable  property,  and  also  of  Mahooa  Kola.  He  mentions 
the  decree  of  the  80th  March  1869,  and  without  expressly 
saying  that  ho  repudiates  the  compromise  effected  by  it,  remarks 
that  he  was  not  a  party  to  the  suit ;  a  remark  which  is  not  quite 
accurate,  though  it  is  true  that  he  was  not  made  a  party  to  Raghu- 
bar  DyaPs  application  for  review.  He  prays  for  a  declaration  of  his 
proprietary  right,  for  recovery  of  possession,  and  for  an  injunction 
prohibiting  transfer.  By  his  written  statement  Sita  Ram  claims 
to  be  absolute  owner  of  the  property  in  question,  and  among  nu- 
merous other  pleas,  states  that  he  is  entered  as  talukdar  of  Moiz- 
uddinpur  and  Mahooa  Eola  in  talukdar's  list  prepared  in  accord- 
ance with  Act  I  of  1869,  which  under  section  10  of  the  Act  is  a  bu* 
to  the  plaintiff's  claim.  He  also  maintains  that  Exhibit  C-9 
is  a  will,  states  that  it  has  been  revoked,  and  contends  that 
the  addition  made  on  the  18th  April  1870,  to  the  decree  of 
the  80th  March  1869,  was  uUra  vires  and  void.  On  the  4tb  June 
1877,  Mr.  Anderson,  the  Deputy  Commissioner,  made  a  decree  a& 
follows : — 

"  The  whole  property  decreed  to  Sita  Ram  by  Judicial  Com- 
missioner's decree  of  30th  March  1869,  including  seven-sixteenths 
share  in  estate  of  Mahooa  Kola,  is  vested  in  Jaidial.  But  Sita  Ram 
will  during  his  life  time  remain  trustee  and  manager  for  Jaidial. 
Sita  Ram  has  no  power  of  alienation.  Jaidial  is  entitled  to  mainten- 
ance out  of  the  estate.  Dismiss  the  claim  of  Jaidial  to  cash  and 
personal  property.  Plaintiff  will  get  his  costs  out  of  the  estate. 
Interest  at  6  per  cent." 

Both  parties  appealed  to  the  Commissioner  Mr.  Macandrew 
who  on  the  20th  September  1877  decreed  as  follows : — 

'^That  the  claim  of  the  plaintiff  to  possession  of  the  estate  and 
the  moveable  property  be  dismissed.  The  defendant  is  to  be  put 
into  possession  of  a  seven-anna  share  in  the  whole  estate.  He  is 
to  have  a  life  interest,  but  is  to  be  restrained  from  either  aliena- 
ting or  wasting  it.     The  plaintiff  be  declared  to  be  the  heir  and 
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successor  of  the  defendaDt,  and  to  have  all  the  rights  of  a  rever* 
sionary.  He  is  declared  to  have  a  right  to  a  suitable  maiuteiianee 
from  the  defendant,  and  considering  the  state  of  feeling  between 
them  the  Court  is  of  opinion  that  this  maintenance  should  be 
fixed  and  the  case  be  remitted  to  the  lower  Court  to  fix  and  declare 
it  and  the  order  so  declared  shall  become  part  of  this  decree ;  and 
as  regards  costs  the  Court  orders  that  the  costs  of  both  parties  be 
paid  from  the  estate." 

By  a  subsequent  order  of  the  Commissioner,  dated  the  13th 
December  1877,  the  maintenance  was  fixed  at  Rs.  4,000  per 
annum.  Jaidial  appealed  to  the  Judicial  Commissioner  Mr.  Capper, 
who  considered  that  Jaidial  took  no  interest  in  the  immoveable 
property  beyond  that  which  he  acquired  by  his  status  as  the  adop- 
ted son  of  Sita  Ram.  With  respect  to  the  moveable  property  he 
held  that  Sita  Ram  was  a  trustee  for  Jaidial,  and  that  though 
Sita  Ram  was  competent  to  make  a  compromise  with  Raghubar- 
Dyal,  yet  Jaidial  might  challenge  it  as  being  prejudicial  to  his 
interests.  He  therefore  remanded  the  suit  to  the  Deputy  Commis- 
sioner for  inquiry  whether  the  compromise  of  March  1869  was 
prejudicial  to  the  interests  of  Jaidial,  and  whether  Sita  Ram  had 
reduced  into  possession  any  of  Moorli's  property  of  which  he  was 
trustee  for  Jaidial.  On  the  6th  June  1878  the  Deputy  Commis- 
sioner found  that  the  compromise  of  March  1869  was  as  to  personal 
property  prejudicial  to  the  interests  of  Jaidial  and  void  as  against 
him.  He  further  found  that  Sita  Ram  had  received  the  sums  of 
Rs.  18,000  and  Rs.  30,000  on  account  of  Moorli's  Government 
promissory  notes  and  bis  other  moveables.  He  gave  Jaidial  a 
decree  for  Rs.  80,947-3-0.  His  finding  as  to  the  compromise 
appears  to  be  founded,  not  on  any  calculation  of  the  amount  which 
without  such  compromise  might  have  been  got  for  Sita  Ram  and 
Jaidial  as  against  Raghubar  Dyal,  but  solely  on  the  ground  that 
Sita  Ram  having  got  the  money  claimed  to  hold  it  as  his  own. 
From  this  decree  both  parties  appealed  to  Mr.  Capper  who  varied 
it.  The  final  decree  made  on  the  23rd  July  1878  is  to  the 
effect  that  Sita  Ram  shall  pay  to  Jaidial  by  instalments  the  sum 
of  Rs.  44,947-8-0  being  the  exact  amount  claimed  by  this  plaint, 
and  that  the  rest  of  Jaidial's  claim  shall  be  dismissed.  It  directs 
that  the  parties  shall  have  their  costs  in  all  Courts  in  proportion  to 
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this  decree,  and  interest  from  date  of  decree.  Again  both  parties 
have  appealed,  each  contending  that  Mr.  Capper's  decree  is  wrong 
in  making  a  distinction  between  moveable  and  immoveable  proper- 
ty. Jaidial  contends  that  the  principle  applied  to  the  moveable 
property  and  Sita  Bam  that  the  principle  applied  to  the  immoveable 
property  is  the  true  one.  It  appears  to  their  Lordships  that  the 
four  exhibits  C-6,  7,  8,  and  9  must  be  taken  together  as  express- 
ing a  family  arrangement  for  the  purpose  of  settling  the  disputes 
between  the  brothers  Moorli  and  Sita  Ram.  Besides  their  desire 
of  peace  each  would  by  such  an  arrangement  avoid  considerable 
risk  of  loss.  Moorli  had  got  a  legal  advantage  with  respect  to 
Moizuddinpur  and  Ohandpur  which  it  was  quite  possible  he 
might  retain  and  so  exclude  Sita  Bam  from  those  properties  en- 
tirely. Sita  Ram  had  at  least  a  very  arguable  claim.  It  seems  that 
in  the  ultimate  opinion  of  the  executive  officers  he  had  a  sound 
claim,  to  one  half  of  those  properties.  If  he  succeeded  his  nephews 
would  ouly  get  one-fourth  for  each  of  them.  Moorli  was  dying, 
and  he  wished  his  eldest  son  to  take  the  larger  share  of  his  estate. 
Sita  Bam  was  childless,  and  his  nephew  Jaidial  was  a  little  boy. 
In  these  circumstances  it  was  a  very  reasonable  arrangement  that 
the  two  brothers  should  bring  the  disputed  properties  and  other 
properties  into  a  common  fund  and  divide  them,  Sita  Bam  assent- 
ing to  the  gift  of  the  larger  share  to  Baghubar  Dyal,  and  himself 
taking  the  smaller  share  with  the  obligation  to  provide  for  Jaidial 
as  his  son.  This  is  exactly  what  they  did.  By  exhibit  C-6  Moorli 
recites  his  intentions  towards  his  sons  independently  of  any 
arrangement  with  Sita  Bam.  Then  he  says  that  after  those  inten- 
tions had  been  formed  the  adoption  of  Jaidial  by  Sita  Bam  was 
effected.  Accordingly  he  now  treats  Sita  Bam  as  the  effective 
owner  of  JaidiaFs  share,  saying  "I  make  over  Jaidial  with  his  share 
above  specified  to  Sita  Bam."  Sita  Bam  on  his  part  signs  an 
acquittance  (Exhibit  C-7)  of  all  claims  against  Moorli  or  Baghu- 
bar Dyal,  on  the  ground  that  "  Moorli  has  this  day  executed  a  will 
regarding  moveable  and  immoveable  property  about  which  there 
existed  a  dispute  between  me  and  him."  In  the  deed  of  adoption 
Exhibit  C-8  he  goes  on  to  declare  "  that  Jaidial  my  adopted  son 
will  inherit  the  whole  of  my  estate  both  moveable  and  immoveable," 
subject  only  to  the  one  contingency  of  a  son  being  born   to   Sita- 
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Ram,  in  which  case  Jaidial  is  to  get  half.     And  by  Exhibit  C-9  he         J*  C 

1881 
brings  his  own  talook  Mahooa  Kola  into  the  scheme  of  division  bet-  s.^ 

ween  Moorli's  sona    It  is  impossible  not  to  admit   that  there  are      ^^Jlr.^' 
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some  diflSculties  in  the  way  of  this  construction,  as  there  must  be  «  ^u 
in  the  way  of  every  construction  of  such  hurried  and  informal  do-  Ram 
cuments.  But  this  construction  appears  to  their  Lordships  to  SEriTirrA 
satisfy  better  than  others,  the  wording  of  the  documents,  while  it  ^^^ 
brings  out  of  them  the  most  reasonable  results.  On  Jaidial's  cons-  Seth  Jai- 
truction  which  is  applied  by  Mr.  Capper  to  the  moveable  property 
we  are  asked  to  believe  that  Sita  Ram,  having  a  substantial  claim 
which  he  was  vigorously  prosecuting  against  Moorli,  not  only  gave 
up  the  whole  of  it,  but  also  parted  gratuitously  with  nine  annas  of 
his  own  separate  property  to  Moorli's  eldest  son.  On  Sita  Barn's 
construction  which  is  applied  by  Mr.  Capper  to  the  immoveable 
property,  we  must  suppose  that  Jaidial  took  nothing  certain  under 
the  arrangement  except  a  son's  rights  in  so  much  of  Sita  Ram's 
share  of  Moorli's  estate  as  may  be  held  to  have  an  ancestral  charac- 
ter. In  their  Lordships'  view  the  two  leading  features  of  the 
arrangement  are  these : — First,  that  the  share  of  Moorli's  property 
designed  by  him  for  Jaidial  should  pass  to  Sita  Ram  and  Jaidial 
as  father  and  son  ;  and  secondly,  that  Jaidial  should  be  secured 
in  his  inheritance  of  the  property  coming  to  Sita  Ram  under  the 
arrangement.  It  appears  to  them  therefore  that  Mr.  Capper's 
decrees  err  in  drawing  a  distinction  between  the  moveable  and 
immoveable  property,  and  in  treating  Sita  Ram  as  a  mere  trustee 
of  the  former.  On  the  other  hand,  in  wholly  dismissing  Jaidial's 
suit  as  to  the  immoveable  property,  the  decrees  fail  to  give  him  the 
amount  of  security  contemplated  by  the  arrangement  of  1864. 
There  is  another  objection  to  these  decrees,  which  is  that  by  giving 
to  Jaidial  the  sums  claimed  by  him,  which  are  the  seven-anna 
shares  mentioned  in  Exhibit  C*6,  they  upset  the  compromise  of 
1869  which  divides  the  moveables  on  a  different  principle.  Their 
Lordships  are  clear  that,  whether  they  regard  the  terms  of  the 
declaratory  decree  of  February  1866,  or  ordinary  principles  of 
justice,  if  Jaidial  could  have  challenged  the  terms  of  the  compro- 
mise at  all,  he  could  only  do  it  in  the  presence  of  Raghubar  Dyal ; 
and  though  it  is  competent  to  him  to  contend  that  Sita  Ram  is 
only  a  trustee  for  himself,  he  cannot,  in  a  suit  against  Sita  Ram 
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alone,  obtain  anything  more  than  an  adjustment  of  the  interests  of 
Sita  Ram  and  himself  in  the  property  actually  taken  by   Sita  Ram 
under   the  compromise.     For   the   purpose   of  this  suit  therefore 
Sita  Ram's  interest  under  the  compromise  of  1069  must  bo   subs- 
tituted  for  his   interest   under  the   family   arrangement  of  1864?, 
Turning  to  the  decrees  of  Mr.  Anderson  and  Mr   Macandrew,  their 
Lordships  think  that  those  decrees  proceed  on  a  right  principle  in 
placing  both  classes  of  property  on  the  same  footing,  and  in  recog- 
nising the  right  of  Jaidial  to   security  of  succession  ;  but  that  in 
giving  him  that  security  by  dividing  the  property   into   a   life  in- 
terest and   remainder,  they  give  it  in  a  way  which  is  not  the  sim- 
plest nor  the  most  in   accordance   with   the  notions   of  property 
entertained  by  those  who  live  under  the   law   of  the    Mitaksbara. 
Moreover   those   decrees  do  not,  and  by  the  method  adopted  could 
not  without  elaborate  provision  allow  for  the   contingency  of  Sita- 
Ram  having  another  son.     Their  Lordships  conceive   that    in  de- 
claring  that   Jaidial   should  inherit,   Sita  Ram   intended  to  place 
him  in  the  position  which  under  the  Mitakshara  law   a   son  occu- 
pies  with  reference   to   his  father's  ancestral  immoveable  estate. 
Their  Lordships  are  further  of  opinion  that,  though  Sita  Ram   has 
no  right  to  alienate  the  property  whether  moveable    or  immoveable 
so  as  to  defeat  JaidiaFs  succession,  no  case  has  been  made  for  an  in- 
junction  to  restrain  him    from   such   alienation.     On   this    point 
the  plaint  alleges  no  more  than    that  Sita  Ram   became    extrava- 
gant and   contracted   large   debts.     With   respect   to    costs,  their 
Lordships  think    that  the  two  Lower  Courts  did  right  in  ordering 
them  to  be  paid  out  of  the  estate.     The  litigation  has  been  lamen- 
table,   but   each     party    has   raised   unjustifiable   issues,    and   so 
far  as  the   record  tells  the   story,   it    is   impossible   to   blame  one 
more    than  the   other.     The   decree   should   take    the   following 
form: — Discharge  the  decrees  and  orders   of  the   4th  June  1877, 
the  20th  September   1877,  the   13th  December   1877,  the    21st 
March  1878,  the  6th  June  1878,  and  the  28rd  July  1878.     Declare 
that,   according  to  the   true  construction    of    Exhibits  C-6,  7,  8 
and  9,  all  the  share   and  interest   in  the  moveable  and   immove- 
able  property   of  Moorli  Manohar  and  in   the  talook  of  Mahooa 
Kola,  which    is  thereby    stated  to  be  given  to  Sita   Rata    or   to 
Jaidial,  is  given  to    Sita  Ram  for  such  interest  and  with  such 
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right  of  succession  to  Jaidial  as  by  virtue  of  the  law  of  the 
Mitakshara  attaches  to  ancestral  immoveable  property  as  between 
father  and  son.  Declare  that  all  property  whether  moveable  or 
immoveable  taken  by  Sita  Ram  under  the  decree  of  the  30th 
March  1869,  as  explained  by  the  minute  of  the  18th  April  1870, 
is  taken  by  him  for  such  interest  and  with  such  right  of  succession 
to  Jaidial  as  by  virtue  of  the  same  law  attaches  to  ancestral  im- 
moveable property  as  between  father  and  son.  Declare  that  the 
entry  of  Sita  Ram's  name  on  the  talookdar's  list  is  no  bar  to  the 
assertion  by  Jaidial  of  the  interest  herein  before  declared  to  be 
vested  in  him.  Dismiss  the  plaint  so  far  as  it  seeks  recovery  of 
possession  and  an  injunction.  Order  the  whole  costs  of  the  litiga- 
tion, including  the  costs  of  these  appeals,  to  be  paid  by  Sita- 
Ram  out  of  the  property  taken  by  him  under  the  decree  of  the 
30th  March  1869  explained  as  aforesaid.  Costs  to  be  taxed  as 
between  solicitor  and  client.  Their  Lordships  will  humbly  report 
to  Her  Majesty  accordingly,  except  as  regards  the  costs  of  these 
appeals,  which  they  will  themselves  order  to  be  paid  by  Sita  Ram 
out  of  the  estate. 

Decree  modified. 
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THAKUR  RAGHBIR  SINGH 

verstLS 

RAJA  NORINDAR  BAHADUR  SINGH. 

ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER, 

OUDH. 

Alluvion— Dhardhur  a  Custom—Effect  of  the  sunntids  grantedin  Oudh  in  1859. 
Where  one  talukdar  of  land  in  Oudh  claimed  from  another  possession  of 
land  which  had,  by  a  change  in  the  course  of  a  river,  been  transferred  to  its 
opposite  bank,  on  the  basis  of  the  custom  of  Dhardhura  ;  and  where  it 
appeared  that  in  a  previous  suit  between  these  parties,  it  was  decided  that  the 
custom  of  Dhardhura  was  replaced  by  the  sunnads,  and  that  the  boundary 
to  the  defendant's  estate  was  the  southern  bank  of  the  old  bed  of  the  river: 

Their  Lordships  were  of  opinion  that  the  rights  of  the  parties  depended 
upon  the  sunnads  granted  to  each  party  in  1869  and  upon  the  operation  of  the 
rules  of  law  with  reference  to  those  sunnads  ;  and  held  upon  the  construction 
of  the  decree  passed  in  the  previous  suit,   that  that  decree  did  not  fix  a  hard 

♦Present  :— Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  Sir  Richard  Couch  and  Sir  Arthur  Hobhouse. 
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J.  C.  and  fast  line  as  a  boundary  between  the  two  estates  but  had  fixed  as  the  boon- 

1 88i  dary  the  southern  bank  of  the  old  bed  of  the  river  wherever  that  might  be. 

Thakur  This  was  an  appeal  against  the  judgment  and  decree   of  the 

^ShTgII^      Court  of  the  Judicial  Commissioner  of  Oudh.    The  facts  of  the 

^  case  appear  sufficiently  from  the  judgment  of  their  Lordships  which 

DAR  Baha-    was  delivered  by 
DUR  Singh. 

Sir  Arthur  Hobhouse: — ^The  shape  in  which  this  appeal 
comes  before  their  Lordships  is  this  :  the  plaintiff  in  the  suit,  who 
is  the  talukdar  of  Harba  and  the  respondent  in  this  appeal,  claims 
against  the  defendant,  who  is  the  talukdar  of  Dhanawan  and  the 
appellant,  certain  lands  as  accrued  or  accreted  to  his  estate  by  the 
action  of  the  River  Qogra.  The  first  Court  before  which  the  ques- 
tion Came,  that  of  the  Deputy  Commissioner  Colonel  Chamier, 
decided  in  the  plaintiff's  favour  as  to  a  certain  portion  of  the  claim, 
natnely,  380  pukka  bighas,  and  that  is  no  longer  in  dispute ;  but 
as  to  the  rest  of  the  land  claimed,  which  was  after  measurement 
fouud  to  embrace  2,500  pukka  bighas,  that  is  to  say  as  to  2,120 
bighas,  he  decided  against  the  plaintiff  upon  the  ground  that  in  a 
previous  suit,  which  commenced  in  the  year  1867  and  was  decided 
by  Colonel  Mac  Andrew  in  the  year  1870,  the  Court  had  estab- 
lished, as  between  the  same  parties  who  are  now  litigants,  that  a 
definite  line, — a  hard  and  fast  line,  as  it  is  called  in  some  of  the 
judgments, — was  to  be  laid  down  between  the  estates  of  the  plain- 
tiff and  defendant,  and  that  whatever  the  action  of  the  river  might 
be,  that  line  was  still  to  divide  the  estates.  The  Commissioner 
Colonel  Reid  upon  appeal  differed  from  Colonel  Chamier  in  his 
view  of  the  decree  of  1870.  He  considered  that  the  meaning  of 
Colonel  Mac  Andrew's  decree  was  that  the  boundary  between  the 
two  estates  was  the  river  itself, — the  northernmost  stream  of  the 
river, — and  that  each  estate  ran  to  the  water's  edge,  wherever  that 
might  be.  He  considered  that  the  line  was  a  variable  line  accord- 
ing to  the  action  of  the  river,  instead  of  being  a  hard  and  fast  line 
fixed  by  the  decree  of  1870.  And  upon  that  view  Colonel  Reid 
gave  the  plaintiff  a  decree  for  the  whole  area  claimed.  Their 
Lordships  do  not  know  whether  it  was  the  whole  area  mentioned 
in  the  plaint.  There  seems  to  be  some  uncertainty  about  measure- 
ment, but  the  Amin  who  was  deputed  to  make  an  inquiry  on  the 
subject  specified  the  laud  on  the  map  marked  Z  at  2,500  pukka 
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bighas  altogether.  UpoQ  appexl  to  the  Judicial  Commissioner 
Mr.  Capper,  he  affirmed  Colonel  Reid's  decree ;  and  from  that 
decision  of  Mr.  Capper  the  present  appeal  is  brought.  It  is  clear 
that  the  principal  subject  of  dispute  in  the  Courts  below  has  been 
the  bearing  of  Colonel  Mac  Andrew's  decree  of  the  year  1870  ; 
and  it  is  necessary  to  refer  to  the  suit  in  some  detail  to  show 
what  that  decree  was  ;  for  whatever  it  was,  it  now  binds  the 
parties.  The  suit,  which  was  commenced  in  the  year  1867,  was 
one  brought  by  the  present  appellant  and  two  other  plaintiffs 
against  the  present  respondent,  for  the  recovery  of  a  large  tract  of 
land  which  had,  by  the  action — in  this  suit  usually  called  the 
sudden  action — of  the  River  Qogra,  been  thrown  from  the  south 
bank  to  the  north  bank  of  the  main  stream  ;  and  the  ground  of 
the  plaintiflTs  claim  was,  that  the  custom  of  Dhardhura,  or  the 
custom  that  the  boundary  of  estates  should  vary  with  the  main 
stream  of  the  river,  prevailed  in  the  locality.  That  seems  to  have 
been  the  principal  point  in  dispute,  and  it  certainly  was  the  point 
that  affected  the  great  bulk  of  the  land  then  claimed  by  the 
plaintiffs.  The  case  came  before  Mr.  McMinn,  he  being  a  settle- 
ment officer  at  the  time,  in  the  month  of  August  1869  ;  and  he 
decided  that  the  custom  of  Dhardhura,  if  it  existed  before,  had 
been  displaced  by  the  revenue  survey  in  the  year  1859,  and  by  the 
sunnud  which  was  consequent  upon  that  survey ;  but  he  held  that 
the  construction  of  the  sunnud  was  to  give  to  the  appellant  and 
respondent  respectively  all  the  soil  up  to  the  centre  of  the  then 
main  stream  of  the  Qogra;  that  the  boundary  so  ascertained  was  a 
fixed  line,  the  respondent  being  entitled  to  the  land  to  the  south 
of  that  line,  and  the  appellant  being  entitled  to  the  land  to  the 
north.  The  case  then  came  by  way  of  appeal  before  Colonel 
Mac  Andrew,  and  he  agreed  with  the  Court  below  in  holding  that 
the  custom  of  Dhardhura  was  displaced,  that  being  the  prin- 
cipal question  in  the  suit ;  but  with  regard  to  the  fixed  boundary 
he  disagreed,  and  the  principle  he  laid  down  was  this  :  **  If  the 
river,  before  it  took  its  new  course  in  1272  F.  (A.  D.  1864-5)  to 
the  south,  had  encroached  on  the  northern  bank  by  degrees  and 
thrown  up  land  to  the  south,  such  land  would  belong  to  defendant 
now,  even  though  not  in  his  estate  when  the  summary  settlement 
was  made."    That  judgment  lays  down  the  principle  on  which  the 
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boundary  line  between  the  taluks  of  Dhanawan  and  Harha  is  lo 
be  ascertained.  And  the  importance  of  the  case  is  this :  The  ori- 
ginal rights  of  the  plaintiff  and  defendant  must  depend  on  the 
sunnuds,  and  upon  the  operation  of  the  rules  of  law  with  reference 
to  those  sunnuds.  Their  Lordships  have  not  got  the  sunnuds  be- 
fore them;  but  they  find  that  in  the  suit  ending  in  1870,  when 
they  were  before  the  Court,  tbe  Court  held  two  things  :  one,  that 
the  sunnuds  displaced  the  custom  of  Dhardhura ;  and  the  other, 
that,  notwithstanding  the  sunnuds,  if  land  were  thrown  up  by 
degrees  on  the  south  bank  of  the  river,  the  then  defendant,  the 
present  plaintiff,  would  be  entitled  to  it.  Thereupon  Colonel  Mac 
Andrew  referred  the  matter  to  the  Commissioner  to  ascertain  whe- 
ther any  such  land  had  been  thrown  up ;  and  it  is  upon  the  report 
of  the  Commissioner  that  the  principal  difficulty  appears  to  arise 
with  regard  to  the  construction  of  Colonel  Mac  Andrew's  final  decree. 
It  should  be  here  mentioned  that  the  river  was  found  to  have  been 
encroaching  towards  the  north,  and  to  have  been  throwing  up  land 
to  the  south,  for  at  least  five  years ;  that  is,  from  1059,  when  the 
revenue  survey  was  made,  to  the  year  1864.  Some  time  in 
the  year  1864  the  main  stream  shifted  its  course  ;  not  by  gradually 
overflowing  the  land,  but  by  striking  off  at  an  angle  to  the  south, 
leaving  only  a  comparatively  small  quantity  of  water  running 
down  the  old  main  bed,  and  enclosing  a  space  of  land  between  the 
old  main  bed,  called  bed  No.  V,  and  the  new  main  bed,  called  bed 
No.  11.  That  was  the  land  which  was  claimed  in  the  suit  of  1867. 
Now  Mr,  Harington,  the  Commissioner,  to  whom  the  matter  was 
referred  by  Colonel  Mac  Andrew,  seems  to  have  thought  that 
if  Colonel  Mac  Andrew  had  had  a  map  before  hira  he  never 
would  have  remanded  the  case.  Mr.  Harington  reports  that 
from  the  year  1859  down  to  the  year  1864  the  river  encroached 
gradually  to  the  north;  and  then  he  finds,  "that  of  the  land 
claimed  none  has  been  gradually  thrown  up,  the  change  of  tbe 
river  from  north  to  south  having  been  sudden,  and  the  places 
where  accretion  did  take  place  between  1859  and  1864,  when  the 
river  was  encroaching  to  the  north,  not  being  in  suit."  That  is  inac- 
curate language  on  Mr.  Harington's  part.  It  is  quite  clear  that  what- 
ever accretions  were  made  between  1859  and  1864 — and  they  must 
have  been  substantial — were  claimed  in  the  suit  of  1867  by  the  pre- 
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sent  appellant ;  for  Mr.  McMinn,  in  stating  the  plaint,  says :  "  Qhur- 
koiyan" — that  is  owner  of  Qhurkoiyan,  the  present  appellant— 
"claims  all  the  land  opposite  it  down  to  the  new  main  stream  in 
which  the  river  was  then  flowing/'  Indeed  it  is  impossible  that 
the  appellant,  who  was  contending  that  the  large  tract  of  land  rajaNorin 
down  to  the  new  main  stream,  t.  «.,  all  between  bed  V  and  bed  II, 
was  his,  should  do  otherwise  than  claim  the  comparatively  small 
strip  which  had  formed  by  accretion  on  the  south  bank  of  bed  V. 
Therefore  it  is  perfectly  clear  that  whatever  had  accreted  to  the 
south  bank  of  the  old  main  stream  must  have  been  in  suit  in  the 
year  1867.  Mr.  Harington's  meaning,  however,  seems  to  be 
pretty  clear.  He  was  thinking  of  the  great  mass  of  the  land 
which  was  claimed  by  the  then  plaintiff  between  the  old  main 
stream  and  the  new  main  stream ;  and  the  reason  he  assigned  for 
finding  that  of  the  land  claimed  none  had  been  gradually  thrown 
up,  was  that  the  change  of  the  river  from  north  to  south  was 
sudden.  Therefore  he  was  thinking  of  the  bulk  of  the  land  cut 
off  by  the  sudden  change,  and  thrown  from  the  south  to  the  north 
of  the  main  stream,  and  not  of  that  comparatively  small  portion 
which  had  accreted  to  the  south  bank  and  been  taken  from  the 
north  bank  of  bed  V  by  the  action  of  the  river.  If  he  had  said 
that  the  questions  raised  related  either  to  the  custom  of  Dhar* 
dhura  or  to  the  existence  of  a  fixed  boundary  line,  and  not  to 
accretion,  he  would  have  been  right.  Upon  Mr.  Harington's 
report  Colonel  Mac  Andrew  decided  as  follows  :  "  That  at  annexa- 
tion the  stream  was  very  nearly  in  the  bed  No.  V " — which  is 
the  old  main  bed  of  the  river;  that  between  annexation  and  1272 
F/' — that  is  1864,—- "the  river  was  slightly  cutting  to  the  north 
and  throwing  up  land  to  the  south.*'  Therefore  he  held  that  the 
part  of  the  land  in  dispute  was  accreted  land.  Then  he  said:  ''It 
is  clear  that  the  river  was  the  boundary.  Its  actual  edge  at  the 
time  of  the  summary  settlement  is  not  ascertainable  ;  and  conse^ 
quently,  now  that  it  has  forsaken  its  bed,  the  boundary  of  the 
Harha  estate  must  be  held  to  go  up  to  the  southern  edge  of  bed 
No.  V."  Now  upon  those  words  it  is  contended  that  Colonel 
Mac  Andrew  intended  to  decide  with  regard  to  a  tracing  of  a 
survey  map  that  was  before  him  (called  Map-A.)  that  the  southern 
edge  of   bed    No.    V   was  a  fixed  point — a  hard  and   fast  line 


416  PRIVY  COUNCIL 

J.  C.         ascertained  at  the  time  of  the  revenue  survey,  and  that  the 
1881         Harha  estate  was  never  to  go  beyond  that  edge.    Of  course  that 


Thakur  is  consistent  with  the  literal  interpretation  of  the  words ;   but 

Singh  it  is  equally  consistent  with  the  literal  interpretation  of  the   words 

Raja  NoRiN-  ^  ^^^^  ^^^^  ^7  ^^  ^^'  ^  ^®  meant  the  bed   which   was  actually 

DAR  Baha-  holding  the  reduced  stream  of  the   northern  branch  of  the  river, 

DUR  OiNGH. 

and  that  he   intended  the  boundary  of   the   Harha    estate    to 

go  up  to  the  edge  of  the  water,  wherever  it  might  be.  Both 
these  interpretations  are  equally  consistent  with  the  words  of 
Colonel  Mac  Andrew  just  read ;  but  it  is  only  the  latter  interpre- 
tation which  is  consistent  with  the  passage  read  from  his  previous 
judgment,  that,  "  If  the  river  had  thrown  up  land  to  the  south 
such  land  would  belong  to  the  defendant  now,  even  though  not  in 
his  estate  when  the  summary  settlement  was  made."  And  it  is 
very  clear,  in  their  Lordships'  opinion,  that  the  Judicial  Commis- 
sioner and  the  Commissioner  were  right  in  so  interpreting  Colonel 
Mac  Andrew's  judgment  It  will  be  convenient  here  to  refer  to  the 
report  of  the  Amin  which  has  been  before  mentioned  as  having 
been  made  in  this  suit.  Colonel  Mac  Andrew's  judgment  finds  that 
for  five  years  the  river  was  cutting  to  the  north  and  throwing  up 
land  to  the  south.  The  Amin  finds  **  that  when  the  revenue 
survey  of  the  purgunnah  of  Dariabad  was  made  in  1863 — 64i," 
that  was  the  map  the  tracing  of  which  (Map-A)  was  before  Colonel 
Mac  Andrew, — "  the  southern  bank  of  channel  No.  IV  was  at  the 
point  marked  A,  which  the  revenue  surveyor  indicated  by  a 
dotted  line  in  his  map.  The  main  stream  was  then  at  this  very 
place."  "  That  then  was  the  boundary  of  the  stream  when  the 
survey  was  made."  Then  he  points  out  that  in  the  suit  of  1867  no 
separate  map  was  prepared  ;  ''  but  by  looking  at  the  map  "—an- 
other map^"  of  the  Qonda  district,"—  which  lies  to  the  north  of 
the  river  altogether, — "  as  well  as  by  a  local  inspection,  it  appears 
that  the  southern  bank  of  the  channel  No.  V  at  the  time  of 
Commissioner's  decision  was  at  the  point  marked  C."  Turning 
to  the  Amin's  map  (Map-Z),  and  looking  at  points  A  and  C,  we 
find  that  there  has  been  a  considerable  retrocession  of  the  river 
towards  the  north  and  a  corresponding  gain  of  the  land  upon  the 
southern  bank  between  the  time  of  the  survey  and  the  time  of 
the  Commissioner's  decision.    But  then  there  is  another  map  which 
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is  in  evidence,  and  that  is  the  revenue  survey  of  the  Gonda  district. 
The  date  of  that  is  not  certain  ;  but  the    surveyor   of  the  Gonda 
district   fixed   the   southern   bank  of  the   stream   at  a  point  still 
further  north — at  a  point  which  on  Map-Z.   is   marked  B,  so    that 
either    the    river    must   have    advanced  still  further  north  bet- 
ween C  and  B,  or  having  advanced  from  C  to  B,   it  had  gone  back 
again  from  B  to  C  at   sometime   previous    to   the  Commissioner's 
decision.     One  of  those  conclusions  must  be  true.     Which  is  true 
would  depend  on  the  date  of  the  Gonda  map.     The  object  of  referr- 
ing to  all  those  shiftings  and  changings  of  the   river   from  time  to 
time  is  to  show  that  there  was  evidence  before  the  Court  on  which 
it  might  find  that  there  had  been  a  gradual   accretion   of  land  to 
the  south  of  bed   V.     It   appears   that   both   Colonel    Reid   the 
Commissioner,  and  Mr.  Capper  the  Judicial   Commissioner,   were 
clear  that  there  was  such  an  accretion.     Colonel   Reid   says,  "  As 
the  land  in  suit  is  a  gradual  accretion   to   the  estate  of  plaintiflf  it 
follows  that  it  belongs  to  him."     Mr.  Capper  says,   ''  The  land  has 
been  left  as  the  river  in  stream  No.  V  receded   from   its  southern 
bank,  and  has  gradually  accrued  to  the  southern  land,   and  cannot 
be  recognised  or  named  by  its   old  name  when  on  the  northern 
bank."     Those  are  two  concurrent  findings   of  fact.     To   impugn 
them  it  has  been  suggested  at  the  bar  that  there   is   no  evidence 
on  which  those  findings  can  rest.     But  when  we  look  at  the   judg- 
ment of  Colonel   Mac    Andrew,  his  findings  in  the  year  1870,  the 
subsequent  findings  of  the   Amin  in  this  suit,  and  the  three  maps, 
it  seems  clear  that  there  has  been  a  gradual  working  of  the  river 
to  the  north,  certainly  from   time   to  time  there  has   been  some 
shifting  to  the  north,  and  it   was   very  well    open  to  the  Court  to 
say  that  that  was  such  a  gradual   shifting  as   to  make  the  exposed 
land  accreted  land.     Moreover  the  paucity  of  evidence  is  accounted 
for  by  the  absence  of  dispute.     The  defendant   never  took  issue  on 
the  point  whether  or  no  there   had  been  gradual  accretion.     When 
the  Vakils  went  before  Colonel  Chamier   to  settle  the  issues  there 
was    no   such   dispute,   it  was  not    raised  upon    appeal ;    when 
Colonel  Reid  delivered    his   decision   there   was  a  distinct  finding 
on    the   point,   and   the   adverse  decision   against   the  defendant 
rested  upon  that  finding ;  yet  when  the   defendant  appeals  to  Mr. 
Capper  and  takes  four  or  five   objections,   no   one   of  them  is  the 
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objection  that  there  was  no  evidence  on  which  to  6nd  the  fact  of 
accretion.  Their  Lordships  consider  that  this  matter  is  co^npletely 
concluded  by  the  judgments  of  the  two  appellate  Courts  below  ; 
and  they  will  therefore  humbly  advise  Her  Majesty  that  the 
appeal  be  dismissed.     The  costs  to  follow  the  event. 

Appeal   dismustd. 


Dec.  9. 


THEKKINIYETATH  KIRANGATT  MANAKKAL 

NARAYANAN  NAMBUTIRIPAD 

versus 

IRINGALLUR  THARAKATH  SANKUNNI  THARAVANAR 

AND  Others. 

ON  APPEAL  FROM  THE  HIGH  COURT   OF   JUDICATURE 

AT  MADRAS. 

Otti  Mortgage — Onus  Probandi, 

Where  a  plaintiff  came  into  Court   for  the  recovery  of  certain  property  in 

possession  of  the  defendants,  alleging  the  possession  of  the  defendant    to  be 

that  of  mortgagees,  and  the  defendants  pleaded  want  of  title  in  the  plaintiffs : — 

Their  Lordships  A^A/ that  it  was  for  the  plaintiff   to  prove  the  mortgage 

alleged  by  him,  which  he  failed  to  prove. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Madras.  The  facts  are  fully  stated 
in  the  judgment  of  their  Lordships  which  was  delivered  by 

Sir  Arthur  Hobhouse: — In  this  case  the  plaintiflf  is  the 
head  of  an  ancient  Brahmin  family  in  Malabar,  the  head  of  which 
appears  to  possess  many  names,  but  has  been  called  in  this  suit 
generally  by  the  name  Nambutiripad.  The  defendants,  except 
one  of  them  who  has  only  a  derivative  title,  also  represent  a 
Malabar  family,  and  are  called  the  Tharavanars.  There  have  been 
for  a  great  many  years  pecuniary  transactions  between  the 
plaintiff's  family  and  the  defendants'  family,  and  properties  have 
from  time  to  time  been  mortgaged  by  the  plaintiff's  family  to 
the  defendants*  family  to  secure  sums  of  money.  This  suit  began 
in  the  month  of  August  1877  ;  and  the  plaintiff  sued  the  defen- 
dants, the  Tharavanars,  to  recover  from  them  certain  lands  as 
being  part  of  the  ancient  jenm  or  domain  of  his  family.  By 
the  plaintiff's  own  showing,   at  least   by    the   documents   that  he 

*  Present:— Sir  Barnes  Peacock,  Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  Sir  Richard  Couch  and  Sir  Arthur  Hobhouse. 
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produced  when  the  issues  were  settled,  his  family  had  been  out  of 
possession  of  these  lands  for  nearly  120  years,  and  the  Tharavanar 
family  had  been  in  possession  of  them  for  nearly  100  years.  In 
order  to  avoid  the  effect  of  that  long  lapse  of  time,  the  plaintiff 
relied  upon  a  series  of  mortgages  executed  by  his  family  to  the 
Tharavanars  or  to  persons  who  had  transferred  their  interest  to  the 
Tharavanars.  Of  those  mortgages  it  is  only  necessary  to  examine 
very  closely  the  latest, — that  is  the  mortgage  called  an  Otti  or 
usufructuary  mortgage.  It  purports  to  be  a  demise  for  term 
of  fifty-five  years  to  the  Tharavanar  of  the  day,  dating  from  the 
year  1820, — the  most  exact  date  we  have  is  either  the  month  of 
April  or  May  1820,— for  the  purpose  of  securing  a  suitt  of  3,000 
fanams.  If  that  mortgage  had  been  executed  the  Tharavanars 
would  have  held  the  lands  by  a  rightful  title  in  conformity  with 
the  mortgage  until  the  year  1875,  and  under  the  existing  law 
of  limitations  the  suit  would  have  been  in  time  ;  but  if  no  such 
mortgage  can  be  proved,  then  the  long  possession  of  the-  defen- 
dants would,  under  the  old  law  of  limitations,  as  well  as  under 
the  existing  law,  bar  the  title  of  the  plaintiff*.  By  way  of  defence, 
the  defendants  have  been  ill-advised  enough  to  set  up  the  story 
that  the  jenm  or  domain  of  the  lands  in  dispute  never  belonged  to 
the  plaintiff's  family  at  all,  but  was  from  ancient  and  immemorial 
time  the  jenm  of  the  defendant.  To  support  that  defence  they  have 
produced  certain  Government  accounts  called  Pymash  accounts. 
It  has  been  found  in  both  Courts  that  those  Pymash  accounts  are 
false  and  fabricated,  and  that  the  forgery  or  fabrication  was  effected 
a  number  of  years  ago  in  order  to  give  some  advantage  to  the  defen- 
dants' family  in  a  contest  then  pending  between  them  and  the 
plaintiff's  family.  Therefore  so  far  as  the  defence  is  grounded  on 
original  title  in  the  defendants,  and  does  not  rest  simply  upon 
possession,  lapse  of  time,  and  lack  of  evidence  on  the  plaintiff's 
part,  it  is  a  fraudulent  defence,  and  it  faib.  Still  the  plaintiff 
must  recover  by  the  strength  of  his  own  title ;  and  the  question  is, 
whether  he  has  proved  his  Otti  mortgage.  Before  examining  the 
evidence  to  support  that  mortgage,  their  Lordships  would  make 
one  or  two  remarks  about  the  earlier  series  of  mortgages,  which 
extends  from  the  year  1758  to  the  year  1820.  The  plaintiff 
brings  forward  the  earliest  Pymash  accounts  that  ever  were  taken— 
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the  accounts  of  the  year  1799 — in  order  to  prove  that  his  Ceimily 
were  then  the  jenmis  or  owners  of  the  land  in  question ;  bat  those 
same  accounts  have  columns  in  them  for  the  mortgagees  of  the  land, 
which  appear  to  be  filled  up  according  to  general  forms.  When 
the  land  now  sued  for  is  mentioned,  although  it  is  mentioned  to  be 
the  jenm  of  the  plaintiGTs  family,  it  is  also  mentioned  that  the 
mortgagee  is  some  person  or  other  who  is  not  the  person  in 
whom,  according  to  the  plaintiffs  theory,  the  mortgage  would  then 
be  vested.  For  instance,  at  page  54  of  the  Record,  the  Ayakurishi 
land,  which  is  the  greater  portion  of  the  land  comprised  in  the 
Olii  mortgage,  is  mentioned  to  be  jenm  of  Kirangatt  Mana,  one  of 
the  appellations  of  the  plaintiff's  house,  but  it  is  in  the  name  of 
and  under  kanom  or  mortgage  to  Mannil  Kora  Nayar,  who  is  not 
one  of  the  Tharavanar  family.  The  Kuthamkurishi  land,  another 
portion  of  the  land  in  the  Otti  mortgage,  is  the  jenm  of  the 
plaintiff^'s  family,  but  it  is  in  the  name  of  and  under  kanom  to 
lynvan  Palani,  who  again  is  not  one  of  the  Tharavanar  family. 
The  Nurkara  land  and  the  Pokkala  land,  which  are  the  two  other 
tracts  of  land  in  the  Otii  mortgage,  are  also  put  in  the  names  of 
mortgagees  who  are  not  of  the  Tharavanar  family.  Mr.  Leith 
argued,  and  their  Lordships  think  quite  rightly,  that  that  is 
not  conclusive  against  the  plaintifFs  case.  It  is  not ;  but  it  cer- 
tainly does  tend  to  throw  a  doubt  upon  those  documents,  on  which 
the  plaintiflf  very  much  relies  in  order  to  bring  up  the  history  of 
his  title  to  the  date  of  1820,  when  the  Otti  mortgage  is  alleged  to 
have  taken  effect.  Another  point  to  be  observed  with  respect  to  the 
earlier  history  of  the  title  is  that  all  the  earlier  mortgages  reserved 
rents,  and  there  is  no  evidence  whatever  of  rents  having  been 
paid.  No  doubt  it  is  justly  observed  that  the  receipts  for  rents 
would  be  in  the  hands  of  the  mortgagees,  and  not  of  the  mortga- 
gor. But  the  mortgagor  employed  agents.  We  have  his  family 
documents  produced  to  show  the  existence  of  these  mortgages, 
what  is  called  the  Grandhavaii  book  and  the  Kutti-kanak 
accounts.  If  the  agents  of  the  plaintifTs  family  had  received  these 
rents  it  is  impossible  not  to  believe  that  accounts  would  be  forth- 
coming in  which  the  agents  would  have  charged  themselves  with 
the  rent  as  between  themselves  and  their  principals,  in  which 
receipts  would  have  been  entered  in  the  ordinary  course  of  busi- 
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ness,  and  which  would  have  been  good  evidence  in  an  ancient  case 
like  this  of  the  receipt  of  rents.  Those  difficulties  would  not  be 
conclusive  against  the  plaintiflF  if  he  could  only  prove  his  Otti 
mortgage,  and  their  Lordships  will  now  proceed  to  examine  the 
evidence  adduced  to  prove  it.  In  the  first  place,  the  document 
which  their  Lordships  have  had  before  them  written  on  a  palm  leaf  is 
not  an  original.  The  original,  however,  would  be  in  the  possession 
of  the  mortgagee,  and  it  would  be  sufficient  for  the  plaintiff  to 
prove  his  case  by  other  means.  The  document  produced  pur- 
ports to  be  either  a  copy  or  a  draft,  probably  a  draft,  according  to 
the  evidence ;  and  it  is  unsigned  and  unwitnessed.  It  is  to  be 
observed  that,  according  to  the  plaintiflf's  own  story,  he  was  parting 
with  his  land  for  a  term  of  fifty-five  years,  and  he  paid  no  interest, 
and  reserved  no  rent.  Therefore  during  those  fifty-five  years  all 
the  ordinary  indicia  of  title  as  between  landlord  and  tenant,  mort- 
gagor and  mortgagee,  would  be  wanting;  and  there  was  every 
reason  why  he  should  preserve  the  most  accurate  evidence,  of 
this  deed  which  he  says  was  executed.  But  we  find  that,  instead 
of  preserving  accurate  evidence,  he  keeps  only  either  a  draft  or  a 
copy  which  does  not  even  mention  who  signed  the  original  or  who 
attested  it.  Another  observation  is  that  the  term  of  fifty  five 
years  is  a  very  unusual  one.  It  is  alleged  that  it  is  not  unknown 
in  Malabar ;  but  their  Lordships  have  not  been  referred  to  any 
evidence  to  show  that  such  a  term  ever  was  granted  by  way  of 
mortgage  in  that  country.  On  the  face  of  the  document  therefore 
it  is  a  very  unsatisfactory  proof  of  the  mortgage.  Can  that  proof 
be  supplemented  by  oral  evidence  ?  For  that  purpose  two  wit- 
nesses are  produced  ;  for  we  may  disregard  the  evidence  of  a  third 
witness,  who  tells  a  very  loose  story,  in  which  he  contradicts 
himself,  as  to  having  seen  the  document  in  the  hands  of  the  de- 
fendants. The  first  witness  called  with  reference  to  the  point  is  the 
witness  Patinjarepatt,  and  he  says  : — "  The  Tharakath  house" — 
that  is  the  defendants'  house — **  has  a  veppu  right  over  these  lands. 
I  was  present  when  the  Otti  demise  was  made  in  their  favour. 
That  demise  was,  I  think,  in  995  (1820—21).  It  was  for  8,000 
fanams.  Plaintiff's  grandfather  granted  the  demise  to  Chattu 
Tharavanar.  There  were  no  attesting  vyritnesses  to  the  said  veppu 
document.    It  was  not  then  customary  to  write  the  names   of  the 
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witnesses  ia  the  documents  executed  by  the  Mana."  Now,  pausing 
there  for  a  moment,  their  Lordships  would  observe  that,  if  it 
were  not  customary  in  the  business  of  the  plaintiffs  house  to  write 
the  names  of  the  witnesses  on  such  documents,  it  is  a  most  uu- 
fortunate  custom  for  those  who  part  with  their  property  for  long 
terras  of  years.  A  man  .who  does  not  take  such  a  precaution, 
whether  customary  or  not,  when  granting  a  very  unusual  term 
must  not  be  surprised  if  he  finds  himself  in  difficulties  at  the  end 
of  the  term.  The  witness  goes  on  : — "  The  document  was  written 
by  the  accountant.  A  period  had  been  fixed  in  the  document. 
It  was  for  fifty-five  years.  The  demise  was  made  in  renewal  of 
a  former  document.  In  the  former  document  a  period  of 
twenty  years  had  been  fixed.  A  longer  period  than  that  of  the 
former  document  was  fixed  in  this  document,  as  a  larger  sum 
was  advanced  in  addition  to  the  kanom.  The  period  was  enlarged 
because  a  sum  of  1,000  fanams  was  paid  as  renewal  fees.  The  for- 
mer demise  was  for  2,000  fanams.  The  demise  for  3,000  fanams 
was  granted  on  payment  of  a  further  advance  of  1,000  fanams  in 
addition  to  the  said  amount.  The  former  kanom  document  of 
2,000  fanams  was  returned  to  the  Nambutiripad.  A  draft  was 
made  of  the  veppu  document  to  be  executed.  That  was  in  the 
handwriting  of  the  above  named  Parangotasha  Menon,  who  made 
the  fair  copy.  The  copy  was  taken  and  secured  as  the  marupattam 
(counterpart).  The  veppu  document  and  the  counterpart  are  in 
the  Koleyuth  character.  The  veppu  document  was  signed  by  the 
Nambutiripad,  and  given  to  Chattu  Tharavanar."  In  cross-exami- 
nation he  says: — "  I  am  now  seventy-six  years  old.  *  *  *  I  was  in 
the  pay  of  the  plaintifif  Nambutiripad  from  1017  (1041-1842)  to 
1031  (1855-56).  *  *  *  *  I  do  not  know  the  Koleyuth  character. 
*  *  *I  have  a  particular  recollection  of  this  demise  in  consequence 
of  having  seen  many  times  the  Kuttikanak  (accounts),  and  the  maru- 
pattam (counterpart)  at  the  Mana."  The  first  observation  on  this  evi- 
dence is  that  we  have  here  an  old  man,  seventy-six  years  of  age,  who 
is  speaking  of  a  great  number  of  small  details  which  took  place 
when  he  was  a  lad  eighteen  years  old.  He  does  not  tell  us  why  he 
was  present.  He  was  not  then  employed  in  the  Mava  or  plaintiff's 
establishment,  nor  was  he  so  employed  until  twenty  years  after- 
wards.   He  seems  only  to  have  been  casually  or  accidentally  pre- 
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sent.  He  speaks  to  the  identity  of  a  document  of  which  he  himself 
tells  us  he  does  not  know  the  character  in  which  it  is  written. 
Well  then,  is  there  anything  to  stimulate  his  recollections  ?  He 
says  he  recollects  because  he  has  seen  many  times  the  Kutti-kanak 
accounts  and  the  counterpart  at  the  Mana.  But  his  seeing  the 
counterpart  is  open  to  the  same  observation,  that  he  does  not 
even  know  the  character  in  which  it  is  written,  and  we  see  from 
looking  at  these  palm  leaves  that  one  document  is  very  like 
another,  and  when  a  man  does  not  know  the  character  in  which 
a  document  is  written  he  can  hardly  be  sure  that  the  document 
which  he  sees  is  the  same  document  which  he  thinks  he  saw 
thirty,  forty  or  fifty  years  before.  Then  turning  to  the  Kutti- 
kanak  accounts  to  which  he  refers,  exhibit  G,  we  find  a  document 
on  which  the  Subordinate  Judge  has  placed  considerable  reliance. 
But  it  is  an  ex-parte  document,  it  is  only  to  be  found  in  the  family 
accounts  of  the  plaintiflF,  and  when  it  is  looked  at  it  is  found  to  labour 
under  the  fatal  defect  of  not  mentioning  the  term  of  years  for  which 
this  Olti  mortgage  of  1020  was  granted.  Excepting  on  that  point, 
it  is  an  entry  in  the  plaintiflTs  own  books  corresponding  with  the 
OUi  mortgage ;  but  when  we  look  for  the  term  of  years  that  is 
granted  the  original  is  mutilated,  and  the  term  cannot  be  as- 
certained. The  next  witness,  also  seventy-six  years  old,  says  this: 
*'The  lands  were  demised  by  the  Mana  to  Chattu  Tharavanar  on 
veppu  in  995  (1820-21).  It  was  for  3,000  fanams,  and  was 
demised  by  the  above  mentioned  Deva  Narayanan  Nambutiripad. 
A  marupattam  (counterpart)  had  been  taken  and  secured  as  evi' 
dence  thereof.  The  marupattam  (counterpart)  was  written  by  the 
Menon  (accountant) ;  his  name  is  Kiringat  Parangotasha  Menon. 
He  is  dead.  I  have  seen  a  counterpart  being  taken.  All  these 
things  took  place  at  Yatanakurishi.  In  the  demise  a  period  of 
fifty-five  years  has  been  fixed.  Chattu  Tharavanar  was  sent  for, 
and  told  by  the  Mana  that  some  money  was  wanted.  Chattu 
Tharavanar  then  answered  that  money  was  very  scarce,  and  that  if 
a  demise  was  executed  for  a  period  of  fifty-five  years  he  would, 
however,  give  money.  The  former  demise  was  one  for  twenty  years. 
As  a  larger  sum  of  money  was  given,  the  demise  was  made  for 
fifty-five  years.  The  former  demise  was  returned  to  the  plaintiff, 
Nambutiripad.     When  the  fifty-five  years  demise  was  executed 
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a  sum  of  1,000  fanams  was  given  as  veppu  and  a  sum  of  1,000 
fanams  as  present."  He  introduces  another  sum  of  1,000  fanams, 
given  as  a  bonus  or  present  at  the  time.  "  As  I  was  living  at  the 
Maoa  as  a  Kutti  Pattar  (literally  a  young  Brahmin),  I  came  to 
be  present  at  the  time  of  the  demise."  That  witness  no  doubt 
states  how  he  came  to  be  present.  Whether  a  Kutti  Pattar  means 
a  cook,  as  the  High  Court  seem  to  have  thought,  or  a  young 
Brahmin,  it  does  not  appear  in  what  capacity  this  witness  was 
employed  in  the  household.  He  had  nothing  to  do  with  the 
transaction  ;  he  was  only  casually  present.  He  speaks  to  a  great 
number  of  details  relating  both  to  the  Otti  mortgage,  and  to  the 
previous  mortgage,  which  had  then  expired,  which  it  is  almost 
impossible  to  believe  that  any  body  seventy-six  years  old  could 
remember  to  have  ca.sually  happened  in  his  presence  when  he  was 
a  lad  of  eighteen.  Nor  does  he  mention,  as  the  last  witness 
mentions,  that  there  was  anything  to  stimulate  his  recollection. 
According  to  his  evidence,  nothing  bearing  on  the  subject  has 
happened  between  the  year  1820,  when  he  says  all  these  details 
took  place  in  his  presence,  and  the  year  1878,  when  he  was  called 
upon  to  give  evidence  in  the  suit.  Well  then  we  have  this  state 
of  things :  to  prove  a  mortgage  of  most  unusual  form,  there  is 
produced  a  document  without  signature,  without  witnesses,  not 
professing  to  be  an  original,  called  a  counterpart,  but  not  shown 
to  be  more  than  the  copy  of  a  draft ;  and  it  is  spoken  to  at  fifty- 
eight  years'  distance  of  time  by  two  old  men  who,  when  the 
events  happened  which  they  speak  to,  were  young  lads  who, 
somehow  or  other,  were  about  the  plaintiff's  household,  and 
happened,  not  in  any  official  character,  but  accidentally,  to  be 
present  when  the  Otti  mortgage  was  executed,  and  one  of  whom 
cannot  even  read  the  character  in  which  the  document  is  written. 
It  would  be  extremely  dangerous  to  allow  titles  resting  on  long 
possession  to  be  shaken  by  such  evidence  as  that.  The  case 
against  the  plaintiff  is  somewhat  intensified  by  what  took  place 
in  the  year  1856.  In  that  year  there  came  to  his  knowledge  the 
fact  that  either  the  defendants,  who  had  got  an  official  position  in 
the  district,  or  somebody  in  their  interest,  was  falsifying  the 
Government  accounts  with  a  view  to  prove  that  the  defendants, 
were  the  jenmis   of  these  lands,  and  a  formal  complaint  was  lodged 
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by  tbe  plaintiff  before  Mr.  Collet,  the  Magistrate  of  Malabar. 
He  states  there,  "  Our  jenmis  have  been  altered  into  those  of 
the  Tharakath" — which  is  another  name  for  the  Tharavanar 
family — '*  and  others  in  the  accounts."  Therefore  he  knew  the 
plot  that  was  going  on  against  him.  There  was  an  official 
inqairy.  It  was  found  the  accounts  were  tampered  with,  and  some 
of  the  officials  were  punished  for  it.  That  was  in  the  year  1856, 
twenty-two  years  before  the  suit  was  brought.  At  all  events  one 
would  have  thought  that  a  man  so  threatened  would  then  have 
made  every  effort  to  get  some  acknowledgment,  to  perpetuate 
testimony,  or  to  put  upon  record  his  title  as  against  the  persons  in 
possession  who  were  falsifying  documents  with  a  view  to  keep  him 
out.  But  beyond  this  complaint  to  the  Magistrate  we  do  not  find 
that  any  e&ort  whatever  was  made  by  the  plaintiflf  or  his  family 
to  substantiate  their  title  to  the  lands.  There  may  have  been 
witnesses  living  then  who  could  have  spoken  with  very  much 
more  authority  than  the  two  old  men  who  are  now  brought  forward ; 
at  all  events  one  would  expect  to  find  a  person  who  knew  himself 
to  be  the  owner  of  these  lands,  and  knew  that  steps  were  being 
taken  to  put  a  new  ownership  on  the  record,  making  much  more 
effort  than  the  plaintiff  did  make  to  establish  his  title.  The 
result  is  that  their  Lordships  think  the  plaintiff's  case  is  not  proved. 
They  do  not  desire  to  take  the  ground  that  was  taken  by  the 
High  Court,  nor  in  fact  do  they  altogether  see  their  way  to  taking 
the  ground,  that  there  has  been  a  deliberate  fraud  on  the  plaintiff's 
part.  There  is  force  in  much  that  Mr,  Leith  urged  upon  the  state 
of  these  documents,  and  in  his  argument  that  many  of  the  badges 
of  fraud  which  one  would  expect  to  find  in  a  deliberately  concocted 
case  are  absent  in  this  case.  But  they  consider  the  case  is  not 
proved;  that  it  would  be  most  dangerous  to  Indian  titles  if  evi- 
dence such  as  is  adduced  by  the  plaintiff  in  this  suit  were  allowed 
to  disturb  long  possession ;  and  on  that  ground  they  will  humbly 
advise  Her  Majesty  to  dismiss  this  appeal,  and  the  cost  must 
follow  the  result. 

Appeal  dismissed. 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 
Mortgages^  Two  Successive, — Sale  in  execution  of  a  decree  upon  the  second  tnortgage — 
Sale  in  execution  oj  a  decree  upon  the  first  mortgage^Priority. 

Where  the  defendant  having  obtained  two  successive  mortgages,  the  firsts 
in  the  name  of  his  wife,  and  the  second  one  in  his  son's  name,  and  having  then 
obtained  decrees  thereon,  caused  the  mortgaged  property  to  be  sold  first  in 
execution  of  the  decree  upon  the  second  mortgage  when  it  was  purchased  by 
the  plaintiff;  and  it  was  then  put  up  to  sale  in  execution  of  the  decree  upon  the 
first  mortgage   and  purchased  by  the  defendant  in  the  name  of  his  son  : 

Their  Lordships  set  aside  the  second  sale  in  a  suit  by  the  plaintiff  against 
the  defendant,  his  wife  and  son,  for  a  declaration  of  title  and  right  to  redeem 
the  first  mortgage.  Their  Lordships  also  observed  that  as  the  mortgagor  was 
no  party  to  the  suit,  it  was  not  necessary  to  state  in  the  decree  whether  this 
plaintiff  was  entitled  to  redeem  as  second  mortgagee  or  as  purchaser  of  the 
property  in  dispute. 

These  appeals  were  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  are  fully  stated  in  the  following  judgment  of  their 
Lordships  which  was  delivered  by 

Lord  Blackburn  : — In  this  case  there  are  two  appeals,  an 
appeal  and  a  cross-appeal.  The  circumstances  under  which  the 
point  upon  which  their  Lordships  have  to  express  an  opinion  arises, 
are  these :  A  family,  consisting  of  the  father,  the  wife  and  the  son, 
are  the  three  defendants.  They  have  been  called  defendants  1,  2 
and  3,  but  the  expressions,  "father",  "  wife",  and  "son",  which  have 
been  used  as  most  convenient,  may  be  used  here.  There  have 
been  two  bonds  made  creating  a  charge  upon  the  estate.  The  first 
in  point  of  date  was  in  the  name  of  the  wife.  She,  on  the  face  of  the 
bond,  was  the  lender  of  the   money.     The   next  in   point  of  date 

^Present :— Lord  Blackburn,  Lord  Watson,  Sir  Barnes  Peacock,   Sir  Robert 
P.  Collier.  Sir  Richard  Couch,  and  Sir  Arthur  Hobhouse. 
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was  a  bond  io  the  name  of  the  husband,  the  first  defendant. 
There  was  a  third,  also  to  him  but  that  is  not  very  material  to 
consider.  That  being  the  state  of  things,  these  bonds  were  brought 
to  judgment  and  execution.  The  first  suit,  instituted  against  the 
original  grantor  of  the  bonds,  was  that  which  was  brought,  in  the 
name  of  the  wife,  upon  the  7th  July  1875.  The  second  suit  ins- 
tituted was  that  which  was  brought  in  the  name  of  the  husband ; 
and  that  was  instituted  on  the  24th  July  1875, — very  shortly  after- 
wards. The  two  came  to  judgment  upon  the  same  day,  the  6th 
September  1875,  and  two  judgments  were  given.  As  far  as  there 
was  any  question  of  priority,  the  prior  suit  was  the  suit  on  the 
prior  bond.  The  execution  of  the  bond  that  was  in  the  name  of 
the  wife  had  priority  over  the  other  ;  but  the  execution  which  was 
first  carried  out  to  a  sale,  upon  the  1st  May  1876,  was  upon  the 
bond  which  was  second  in  point  of  date,  which  bond  had  been  in 
the  name  of  the  husband.  It  was  upon  that  execution  that  a  sale 
took  place,  and  at  that  sale  the  plaintiff  became  the  purchaser.  On 
the  23rd  October  1876,  some  months  afterwards,  they  proceeded 
to  the  sale  under  the  execution  which  was  first  in  point  of  date 
on  the  bond  that  had  been  in  the  name  of  the  wife ;  and  on  that 
sale  the  son  became  the  purchaser.  The  question  here  is  between 
the  plaintiff,  the  purchaser  under  the  first  execution,  though  under 
the  second  bond, — and  the  purchaser  under  the  second  sale.  The 
plaintiff  in  substance  brought  his  action  to  set  aside  the  sale  to  the 
son,  and  to  have  himself  declared  the  purchaser,  he  expressly  stat- 
ing in  his  plaint  that  he  claimed  it  as  purchaser,  and  to  be  entitled 
to  redeem.  He  did  not  say  that  the  bond  debt  to  the  father  and 
husband  on  the  second  bond  was  prior  in  date  ;  all  that  he  claimed 
was  that,  under  the  circumstances  of  the  case,  he  should  be  entitl- 
ed to  redeem.  The  original  grantor  of  the  bonds  was  no  party 
to  the  suit  and  was  not  in  any  way  brought  before  the  Court. 
That  being  the  state  of  things,  and  there  being  a  great  many  phrases 
about  fraud  and  other  matters  of  that  sort,  the  plaintifTs  conten- 
tion was  that  in  fact,  though  there  were  the  three  names  used,  and 
though  it  was  said  that  the  money  was  lent  by  the  wife  in  the 
first  bond,  and  that  the  son  was  the  purchaser  under  the  sale,  yet 
in  reality  father  was  the  party  all  through  ;  that  it  was  the  father 
who  had  lent  the  money  in  the  name  of  his  wife;  and  that  it   was 
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the  father  who  had  purchased  in  the  name  of  the  son.  That  was 
really  and  truly  the  contention  ;  and  on  that  contention  of  fact 
both  the  Judge  of  the  Inferior  Court  and  the  Judges  of  the  High 
Court  upon  appeal  have  found  in  favour  of  the  plaintiff.  They 
found  that  the  husband  or  father  was  merely  using  the  names  of 
the  others,  because  the  three,  the  husband,  the  wife  and  the  son 
were  living  joint  in  family  together ;  and  though  some  evidence 
was  called  to  show  that  the  wife  had  a  separate  estate,  and  that 
she  might  have  been  the  lender  of  the  money,  there  was  no  evi- 
dence whatever  attempted  to  be  given  to  show  that  the  son  had 
any  separate  estate,  or  that  he  purchased,  or  that  the  son,  in  fact, 
was  anything  else  but  what  the  plaintiff  alleged  him  to  be.  Their 
Lordships  think  that,  both  the  Inferior  Court  and  the  Supreme 
Court  having  decided  that  question  of  fact  without  any  apparent 
difficulty  or  doubt,  they  should  not  further  enter  into  the  question, 
as  to  whether  it  were  so  or  not,  especially  as  it  rather  appears 
as  if,  upon  further  entering  into  the  question,  there  would  be  very 
strong  grounds  for  their  Lordships  coming  to  the  same  conclusion 
as  that  at  which  the  Courts  below  arrived.  When  once  it  is 
established,  as  their  Lordships  now  take  it  to  be,  as  a  fact  to  start 
with,  that  the  purchase  under  the  second  sale  was  by  the  defendant 
the  husband  or  father,  himself,  who  had  himself  caused  the 
first  sale  to  take  place  and  then  purchased  under  the  second  sale,  it 
is  quite  clear  that  thit  could  not  stand  against  the  purchaser  under 
the  first  sale  and  it  is  clear  that  it  must  be  set  aside.  The  High 
Court  in  altering  the  judgment  of  the  Court  below  say,  that 
being  so,  it  must  be  set  aside  and  the  plaintiff  is  entitled  to 
redeem.  But  then,  unfortunately,  the  Court,  strongly  impressed 
with  the  fact  that  the  original  mortgagor  might  have  been  ill-used 
or  might  havt  some  claim,  went  on  to  declare  something  favorable 
to  the  original  mortgagor,  who  was  not  before  the  Court  at  all  and 
which  might  very  possibly  embarrass  the  plaintiff  in  his  title.  Ac- 
cordingly, he  complains  that  when  they  made  their  decree  they  put 
in  unnecessary  matters.  The  decree  at  page  143  of  the  record,  as 
actually  drawn  up,  would  be  all  right  until  it  comes  to  line  80.  Then, 
as  it  stands  at  present,  it  goes  on,  **  And  it  is  declared  that  the 
plaintiff,  as  the  second  mortgagee  in  respect  of  the  said  property, 
is  entitled   to   redeem   the   first   mortgage  of  the  said  defendant, 
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gagee  or  whether   it  was  as  a   purchaser.     It   may   be   that  the    Ch^ramun 

OiNGH 

original  grantor  of  the  bond  might  be  induced  to   make   out  some  v, 

case  or  other  that  there  was  res-judicata  in   his   favour  on   these  ^  Mahomed 

words,  and   consequently   their   Lordships  think  that  those  words  'othere* 

"  as  the  second  mortgagee  in  respect  of  the   said  property,"  should  

,  AHMED 

be  struck  out.     It  then   goes  on  up  to   the  line  35,  as  to  which         Kabir 

there  is  no  objection ;  and  then  it  says,  "  and  it  is  further  declared    chooramun 

that  the  said  plaintiff  has  not  acquired  the  equity  of  redemption        Singh. 

regarding  the  said  property  belonging  to  the  said  Lala  Rughoo- 

buns  Sahai,  alias   Domi  Lai."      Now  that  is  a   question  which 

if  raisable  at  all,  as  to  which  their  Lordships  express  no  opinion, 

can  be  raised  only  by  Lala  Bughoobuns  Sahai,  and  has  nothing 

to  do  with  this  suit.     That  declaration,  therefore,  ought  also  to  be 

struck  out.     That  is  really  the  only  alteration.     In  every  other 

respect  the  decree  of  the  High  Court  seems  to  be  perfectly  right. 

In  those  respects  it  should  be  altered. 

The  cross-appeal  is  upon  the  question  of  fact  which  has  ahready 
been  mentioned.  It  is  brought  by  the  son  who  also  opposes  the 
first  appeal.  The  son's  case  upon  the  cross-appeal  is  that  he  was 
not  merely  benamee  for  his  father;  but  he  produces  no  evidence 
nor  does  he  show  that  any  evidence  ever  was  produced,  to  show 
that  he  was  not  a  mere  benamee.  Both  the  Courts  below  have 
thought  that  he  was  so  and  consequently  he  fails  on  that.  The 
result  is  that  the  decree  stands,  with  the  alteration  mentioned  and 
the  cross-appeal  is  dismissed.  There  remains  only  one  other 
question,  what  is  the  effect  on  the  costs  of  the  litigation  ?  The 
general  rule  is,  that  where  an  appellant  succeeds  he  gets  the  costs 
of  the  appeal,  and  that  where  a  respondent  succeeds  he  gets  the 
costs.  The  question  now  is,  whether  there  is  any  ground  for 
altering  that  general  rule.  The  cross-appeal  which  is  brought 
on  the  question  of  fact  and  which  the  appellant  was  fully  entitled 
to  oppose,  has  been  decided  against  the  cross-appellant  and  in 
favour  of  the  original  plaintiff :  and  no  reason  whatever  can  be 
suggested  why  it  should  not  be  with  costs.  As  to  the  first  appeal 
the  matter  is  not  quite  so  cleai*.  The  alteration  made  is  leaving 
out  a  portion  of  the  decree   of  the   Court  below,   which  it  seems 
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was  quite  unnecessary  and  which  there  Lordships  think  the  plain- 
tiff had  a  right  to  complain  of  and  to  get  rid  of  as  embarrassing 
to  his  title.  The  question  is  whether  or  no  there  may  be  some 
plausible  grounds  for  saying  that  that  should  not  be  done  at  the 
expense  of  the  respondent.  The  respondent  appeared  and  resisted 
it.  Their  Lordships  are  of  opinion  that  there  are  no  grounds  for 
excepting  this  case  from  the  operation  of  the  general  rule  and  that 
general  rule  should  prevail.  The  result  is  that  their  Lordships 
will  humbly  advise  Her  Majesty  that  the  decree  of  the  High  Court 
*  should  be  altered  in  the  manner  already  mentioned  and  that  the 
cross-appeal  should  be  dismissed,  and  that  both  should  be  with 
costs  to  the  plaintiff'.  Decree  modified. 


J.C* 

18S2 

J^ed,  I, 


MUSSAMMAT  JAIMUNGUL  KOERI  and  Others. 

vcrstcs. 
MUSSAMMAT  MOHKEM  KOERI  and  Another. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

Practice — Privy  Council  Appeal—  Grounds  upon  which  an  appeal  will  lie. 
Their  Lordships  will  not,  on  appeal,  enter  into   the   question  whether  the 
concurrent  decision  of  the  courts  below  on  a  question   of   fact  was  correct  or 
not  unless  it  could  be  shown  that  the  two  courts  below  did  not  in  substance, 
really  and  truly  proceed  upon  the  same  grounds. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  are  stated  in  the  following  judgment  of  their  Lordships 
which  was  delivered  by 

Lord  Blackburn: — In  this  case  their  Lordships  are  of 
opinion  that  there  is  no  question  of  law  involved.  The  ques- 
tion is  one  of  pure  fact,  whether  the  plaintiff  was  upon 
the  evidence  shown  to  be  the  person  she  asserted  herself  to  be. 
There  has  prevailed,  for  a  great  many  years,  a  rule  of  practice 
that  their  Lordships  do  not  enter  into  the  question  whether 
the  decisions  of  the  Courts  below  are,  or  are  not,  correct  on 
matters  of  fact,  provided  the  two  Courts  below  have  proceeded 
upon  the  evidence,  and   have  come  to  the  same  conclusion.    Here, 

Present  :—  Lord  Blackburn,  Lord  Watson,  Sir  Barnes  Peacock ,  Sir  Robert 
P .  Collier,  Sir  Richard  Couch,  Sir  Arthur  Hobhouse. 
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the  allegation  of  the  plaintiff  being  a  question  of  fact,  and  there 
being  no  question  of  law  involved,  that  would  be  a  sufficient 
ground  for  dismissing  the  appeal,  and  advising  Her  Majesty  to 
affirm  the  decision  of  the  Court  below,  unless  it  can  be  shown  that 
the  two  Courts  below  did  not,'  in  substance,  really  and  truly 
proceed  upon  the  same  ground.  Probably  if  the  appellant  could 
do  that,  the  case  might  be  said  not  to  come  within  the  rule. 
Both  the  Courts  below  agree  that  the  plaintiff  is  not  made  out 
to  be  the  right  person.  The  Judge  of  the  first  Court  proceeds 
further  to  say,  having  shaped  the  issue  in  that  way,  that  another 
claimant  was  the  right  one.  Of  course,  if  he  had  said  :  Finding 
that  claimant  A  was  the  right  one,  I  find  that  claimant  B 
cannot  be  the  right  one,"  that  would  be  a  most  irresistible 
conclusion,  if  he  had  gone  on  that  ground.  But  their  Lord- 
ships think,  upon  looking  at  the  judgment,  that  the  Judge 
below  has  gone  into  the  evidence,  and  shown  ample  and  strong 
reason  for  saying  that  the  plaintiff  is  not  the  right  claimant,  and 
when  he  afterwards  says  that  the  other  one  is  the  right  one,  he 
raay  have  drawn  an  improper  conclusion  from  the  reasoning  on 
which  he  arrived  at  the  conclusion  that  the  plaintiff  was  not  the 
right  person.  The  Superior  Court  proceed  on  the  very  same 
ground  of  fact,  as  their  Lordships  understand  it,  and  say  they 
agree  with  the  Judge  below  in  thinking  the  present  plaintiff  is 
not  the  right  person,  but  do  not  draw  the  conclusion  that  the 
other  claimant  was  the  right  one.  So  that  the  two  Courts  below 
have  not  only  come  to  the  same  decision,  but  have  come  to  the 
same  decision  substantially  on  the  same  grounds.  Therefore  the 
case  seems  to  fall  within  the  rule  of  practice  which  has  been 
alluded  to ;  and  their  Lordships  think,  without  further  going  into 
the  merits,  that  they  ought  humbly  to  advise  Her  Majesty  to 
dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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J.C*  HUSSAIN  ALI  KHAN 

1882  versus 

March  3.  KHURSAID  ALI  KHAN  and  ASHGAR  ALI  KHAN. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  FOR  THE 
NORTH-WESTERN  PROVINCES. 

Their  Lordships  were  of  opinion  that  on  the  whole,  the  proof  of  the  pro- 
missory note,  the  basis  of  the  suit,  was  too  strong  to  justify  them  in  reversing 
the  judgment  of  the  High  Court. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  for  the  North-Western  Provinces. 
The  facts  are  fully  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Bobert  Collier  : — The  plaintifEs  in  this  case  are  two  sons 
of  Afbab  Ali  Khan  who  appears  to  have  died  as  long  ago  as  1840 
or  1841,  leaving  them  infants,  together  with  a  younger  brother 
Ahmed.  The  defendant  is  their  father's  brother,  and  was  entitled 
to  half  of  the  joint  estate  of  the  family.  Each  of  the  brothers, 
in  addition  to  having  a  share  in  the  other  half  of  that  estate,  had 
separate  properties,  consisting  of  villages  and  other  tenements. 
The  defendant  acted  as  manager  of  the  property,  and  seems  to 
have  given  no  accounts,  or  accounts  to  a  very  limited  extent, 
to  his  nephews,  during  a  very  long  period,  indeed  up  to  the 
year  1875.  In  the  spring  of  that  year  the  plaintiffs  required 
accounts  from  him,  and  on  the  21st  and  23rd  May  various  accounts 
were  given  by  him,  with  respect  to  which  the  subject  of  this 
action  arises.  The  case  of  the  plaintiffs  is  that  the  defendant 
rendered  four  accounts :  one  to  Khursaid,  separately,  admitting 
an  amount  due  of,  in  round  numbers,  the  sum  of  Rupees  23,000  ; 
another  to  Ashgar,  separately,  admitting  an  amount  due  of,  in 
round  numbers,  Rupees  5,000  ;  and  with  respect  to  these  accounts 
no  dispute  arises.  The  plaintiffs'  case  further  is,  that  with  respect 
to  the  zemindari  the  joint  property  of  the  family,  the  defendant 
rendered  an  account  showing  that  the  three  brothers  were  each 
entitled  to  a  third  of  Rupees  74,800,  comprising  arrears  of  about 
thirteen  years  ;  and  they  alleged   that  a  deed  of  acquittance   was 

♦  Present  :— Sir  Barnes  Peacock,  Sir  Robert  P.  Collier,  Sir  Richard  Couch 
and  Sir  Arthur  Hobhouse. 
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executed,  that  the  sum  of  Rupees  74,800  was  paid  to  the  two 
brothers  in  June,  and  that  a  note  was  given  by  the  defendant  for 
Rupees  74,800  and  that  note  was  returned  to  him  upon  the 
Rupees  74,800  being  paid.  They  further  say  that  there  was  a 
fourth  account  containing  a  statement  of  an  amount  deposited  by 
the  plaintiffs  with  the  defendant  at  various  times,  which  was 
furnished  by  and  was  signed  by  the  defendant.  It  consists  of 
various  items :  Rupees  25,000,  deposited  on  the  2nd  November 
1866;  Rupees  34,000,  on  the  25th  May  1870;  Rupees  3,000, 
on  the  3rd  July  1870  ;  and  "  profits  on  account  of  interest  of 
Mursan  &c/'  Rupees  9,331,  making  Rupees  98,331,  from  which 
was  deducted  Rupees  15,133-4-3  the  alleged  value  of  a  house 
with  some  land  sold  by  defendant  to  plaintiffs,  leaving  on  the 
balance,  a  sum  of  Rs.  83,111-11-9.  The  plaintiffs  allege  that  the 
defendant  gave  them  a  promissory  note  for  this  amount  in  these 
terms  ;  "Rupees  83, 111-11-9,  half  of  which  is  Rupees  41,555-13-1  ^i, 
deposited  by  you,  are  held  by  me  as  a  trust.  I  agree  that  when- 
ever the  said  sum  of  Rupees  83,111-11-9  will  be  demanded  by 
you  I  shall  pay  the  same  in  cash  at  once,  without  any  objection 
or  argument."  They  gave  evidence  of  the  execution  by  the 
defendant  of  this  note,  and  based  their  suit  upon  it.  The  case 
of  the  defendnnt  is  that  there  were  only  three  accounts ;  that  this 
last  account  which  the  plaintiffs  set  up  is  altogether  a  fabrication; 
that  he  gave  no  such  promissory  note,  and  signed  no  such  account. 
He  further  goes  on  to  set  up  a  case  of  his  own.  '  By  that  case  he 
admits  that  the  very  sum  claimed,  ri0.,  Rupees  83,111-11-9,  was  due 
from  him,  but  he  says  that  was  on  the  zemindari  account,  and 
made  up  by  deducting  from  the  whole  amount  Rupees  88,531-11-9, 
Rs.  5,419-5-3  paid  to  Ahmed  at  the  request  of  his  brother,  leaving 
Rupees  83,111 ;  that  on  the  zemindari  account  he  gave  a  pro- 
missory note  for  this  amount;  that  he  paid  it,  sending  the 
money  by  rail  on  the  7th  June ;  that  this  promissory  note  for 
Rupees  83,111-11-9  was  returned  to  him,  and  was  that  which 
he  produced.  That,  in  outline,  is  the  case  of  the  respective 
parties.  It  should  be  mentioned  that  another  suit  was  brought 
some  time  before  this  suit, — we  have  not  the  exact  date, — by  the 
third  brother  Ahmed,  in  which  suit  the  present  plaintiffs  were 
the  real   defendants  and   the  present   defendant  a  nominal   one, 
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V,  but  Rupees  83,111;  and  he  claimed  his  share  of  that  amount. 

Ali  Khan      ^^  "^^J  ^^  assumed   that  his  brothers  did  not    deny  his  title  to 
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J-  '^^         Ahmed's  case,  as  far  as  their  Lordships  are  able  to   collect  it  from 

*,^  the  materials  they  have,  coupled  with  the  short  judgment  in  appeal, 

HussainAli    was,  that  not  Rupees  74,800    was  paid  on  the  zemindari  account, 

V. 
HURSA 
lLI  Kh/ 

^Ali^han  ^    ^'^^  share  of  the  smaller  amount ;  so  the  question  seems  to  have 

been,   which   was  the  right  amount — Rupees  74,800  or  Rupees 

8-5,111.     Both  Courts  decided  against  Ahmed  that  the  sum  paid 
in  respect  of  the  zemindari  account  was   Rupees  74,800  and  not 
Rupees  83,111.     It  should  be  stated  that  the  same  Subordinate 
Jutlge  who  decided    against    Ahmed   in    his   suit   found    for   the 
defendants  in  the  present  suit ;  that  his  judgment  was   reversed 
by  the  High  Court,  from  whose  judgment  the  present    appeal  has 
been  brought.     The  High  Court  refer  to  the  two  judgments  of  this 
Judge  in  the  two  cases,  and  seem  to    infer   that   those  judgments 
are  not  in  all  respects  quite  consistent  with  each  other.     It  appears 
to  have  been    agreed    that  the  evidence  in   Ahmed's  suit   might 
be  referred  to  \xx  this.     Undoubtedly  there  is   some    force    in   the 
observation  on  the  part  of  the  appellant  that  the   plaintiffs  give 
very  unsatisfactory  evidence  of  the  manner  in    which  the   items  of 
the  account  on  which  they  rely  are    made   out.     Their    evidence 
of  having  received  large  sums  of  Rupees   25,000,  Rupees    34,000, 
Rupees    *iO,000,    from  their  grand-mother,  is  of  a  very   loose   and 
unsatisfactory  character.     It  is  also  to  be  observed  that,  in  respect 
to  a  large    item    of   Rupees    34,000,    Ashgar,    whose    money  it  is 
alleged  to  have  been,  is  not  called,  and  that  we  have   only  the 
evidence  of  his  servant,  who  deposes  to  having  deposited    it..    But 
their  Lordships   are    called    upon    by    the   appellant    to   revei*se  a 
decision  of  the  High  Court  which  turned  mainly  on    the    question 
whether  or  not   the  promissory  note    put  in   by  the   plaintiffs,  as 
executed  by  the  defendant  on  the  23rd    May   1875,  was    genuine. 
If  that   promissory    note    were   genuine    their   case   was    proved. 
Although  the  defendant"  presented   himself  as   a  witness   in    the 
former  case,  thereby  showing  that  he   had    no   religious    or    other 
objection  to  giving  evidence  in  a  Court  of   Justice,   and    although 
he  there  distinctly  deposed  to  the  truth  of  his   story  in  that    case, 
namely,  that  Rupees  83,111  were  paid  on  the   zemindari   accouat, 
yet  in  this  case  he  gives  no  evidence.     In  this  case  a  new  question 
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arises  which  did  not  arise  ia  the  former ;  namely,  as  to  the  promis- 
sory note  which  he  is  alleged  to   have   given   for  Rupees  83,111, 
upon  the  23rd    May   1875,  for  the  balance  of  the  deposit  account. 
The  making  of  that  note  is  deposed  to  by  three  or  four  witnesses 
who  are  described  as   zemindars,   and  whose  respectability  is  not 
impeached.     Disputing   the   genuineness   of  that   note,   he    was 
bound   to   come  forward  and   swear  that  it  was  not  his,  or  at  all 
events   to  call  some  witness   who  would  say   that  it   was  not   in 
his    handwriting,    or  that   it  did    not   resemble  his  handwriting. 
The    case    now   stands   thus :   a   document   of  the    utmost  im- 
portance  is    put   in  by  the  plaintiflfs,   enough   of  itself,  without 
any  other  evidence,    to   support  their  case.     The   defendant  dec- 
lares it   to   be   a  forgery,  but  gives   no  evidence  whatever  of  its 
not    being   genuine.     If  the   case   rested  there,   their   Lordships 
would  feel  very  great  difficulty  in  reversing  the  judgment   of  the 
High  Court ;  but  it  does  not  rest  there.     An  essential  part  of  the 
defendant's  case  is  not  only  that  the  note  is  a  forgery,  and  that  the 
account  which  he  is  alleged  to  have   signed  was  also  a  forgery,  but 
that  the  sum  of  Rupees  81,111  was  due  on  the  other   account,  the 
zemindary  account,  and  that  the   only  note   he  gave   was  on  that 
account — the  very  note  which    was  returned  to  him  and  which  he 
produced.     This   has  been  found  against  him  by  two  courts.     It 
has  been  found  against   him   by  the  very  Judge  who  has  decided 
in  his   favour  in  this  case,  and  therefore  it  must  be  assumed  that 
with  respect  to  that  part   of  the  transaction  the  defendant's  state- 
ment that  the  zemindary  account    was  not  for  Rupees  74,800,  but 
for  Rupees  83,111,  is  false.     But   this  assumption   draws   with   it 
consequences  of  a  very   serious  kind  ;  z/i>.,  that  the  defendant  has 
put  in  several  documents  which   are  forgeries.     The  note  (as  it  is 
called)  before   referred  to,  which  he  alleges  to  have  been  returned 
to   him,   and    which    he   produced,  is   in  these  terms: — '*  Rupees 
88,531-1-0  were  found,  according  to  the  detail  given  in  the  account 
and  the  abstract   statement,   as  your  half  share   of  the  profits   of 
the  joint   estate   of  Jausath   for  thirteen  years.     Out  of  that  you 
received    Rupees    5,419-5-3    in    cash;    and   the   balance  Rupees 
83,111-11-9,  half  of  which  is  Rupees   41,555-13-10^,  are  deposited 
with  me.     The  amount  will  be  paid  without  objection   at  any  time 
you  should  require.      After  paying  the  sum  herein  specified,  I  shall 
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take  back  this  note  of  hand.  The  plaintiffs'  case  is  that  no  such 
promissory  note  was  given  by  the  defendant,  but  that  another 
promissory  note  for  Rupees  74,800  was  given  by  him.  The 
finding  which  Las  been  mentioned  necessarily  involves  the 
fact  that  the  note  put  in  by  the  defendant  is  a  forgery.  It  should 
further  be  observed  that  he  puts  in  a  letter  of  the  plaintiffs  dated 
the  oth  June  1875,  in  which  they  mention  the  sum  of  Rupees 
83,111.  It  runs  thus  : — **  After  paying  my  respects  to  you,  I  beg 
respectfully  to  state  that  here  at  Meerut  I  require  the  money 
which  has  been  deposited  with  you  through  dear  brother  Ashgar 
Ali  Khan.  Hence  I  beg  that  you  will  kindly  send  all  the  money 
which  is  in  deposit,  i.  e.,  Rupees  83,111-11-9,  to  Meerut,  through 
Gliasi  Rara,  treasurer.*'  The  plaintiff  Khursaid  declares  that  this 
letter  has  been  tampered  with,  that  it  was  a  general  request  to 
pay  all  money  due,  and  that  the  "Rupees  88,111,"  which  appears 
here  to  refer  to  the  zemindari  account,  was  interpolated.  It  is 
to  be  observed  in  respect  to  this  that  the  High  Court  express  their 
opinion  that  it  was  interpolated,  and  also  state  that  the  Judge  of 
the  Court  below,  whose  judgment  unfortunately  we  have  not,  was 
of  the  same  opinion.  There  are  some  further  letters  which  have 
been  referred  to  by  the  High  Court,  published  in  the  supplemen- 
tary papers,  which  their  Lordships  agree  with  the  High  Court  have 
a  considerable  bearing  in  favour  of  the  plaintiffs*  case.  The  first 
is  Exhibit  A,  in  which  the  defendant  writes,  "  I  more  than  once 
requested  you  to  return  me  the  notes  of  hand  which  you  had  got 
me  to  write  on  23rd  May  1875,  and  to  take  your  money,  which 
would  be  paid  up  by  the  end  of  July,  but  you  did  not  believe  me. 
There  is  no  complication  in  this  matter,  and  it  could  be  done  now 
also.  Please  pay  attention  also  to  what  I  say  ;  you  got  me  to  write 
a  note  of  hand  of  Rupees  74,800  on  21st  May,  although  there  was 
no  need  for  it."  The  High  Court  find  that  this  letter  is  unim- 
peachable. It  is  true  that  it  is  denied  by  the  defendant  to  be  in  his 
writing,  but  their  Lordships  concur  with  the  High  Court  that  it 
must  be  taken  to  be  a  genuine  letter.  If  so,  it  contains  an  ad- 
mission in  the  defendant's  own  hand  that  the  case  set  up  by  him 
in  respect  of  the  amount  of  the  zemindari  account  was  a  false  one. 
There  is  another  letter  referred  to  by  the  High  Court  (Exhibit  D), 
which  the  defendant  in  his  examination  in  Ahmed^s  case  does  not 
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deny  to  be  his.     He  simply  observes  that  the  signature   resembles         J.C. 
his.     This   letter,   dated   12th  July   1875,   contains  this  passage :  ^^^^ 

"If  you  wish  I  can  bring  the  private  money  with  me,  and  you  HussainAli 
can  take  the  same  from  me,  and  at  the  same  time  you  can  send 
for  the  three  notes  of  hand  which  are  with  Khursaid  Ali  Khan." 
According  to  the  defendant  s  contention,  there  would  be  only  two 
notes  of  hand  with  Khursaid  Ali  Khan ;  there  were  only  three 
altogether,  and  one  had  been  returned  to  him.  On  these  grounds, 
although  the  case  of  the  plaintiff  is  to  some  extent  unsatisfactory 
quoad  the  proof  of  the  sums  which  they  obtained  from  their  grand- 
mother and  deposited,  their  Lordships  on  the  whole  think  that 
that  case,  resting  mainly  upon  a  promissory  note  deposed  to  by 
several  witnesses  apparently  of  respectability,  and  which  has  not 
been  seriously  impugned  on  the  other  side,  and  is  fortified  by  the 
decision  in  the  other  case,  is  too  strong  to  justify  them  in  revers- 
ing the  judgment  of  the  High  Court.  Under  these  circumstances, 
their  Lordships  will  humbly  advise  Her  Majesty  that  the  judgment 
under  appeal  be  afiSrmed,  and  that  this  appeal  be  dismissed  with 
costs. 

Appeal  dismissed. 


BAIJNATH  SAHAY 

versus 

RUGHONATH  PERSHAD  SINGH. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 
Benamidar— Certified  Purchaser— Onus  probandu 
A  person  who  alleges   that  the  certificated  purchaser  who  is   registered 
as  an  owner  in  the  Record  of  Rights  is  a  benamidar,  must  give  substantial 
proof  of  that  allegation. 

This  was  an  appeal  against  the  judgmenb  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  appear  suflBciently  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Arthur  Hobhouse  : — The  appellant  in  this  case  is  the 
registered  owner  of  one-third  part,  or  5  annas  4  pies,  of  the  mouzah 
Hardeya  in  the  district  of  Shahabad.  The  question  is,  whether 
•Present:— Sir  Barnes  Peacock,  Sir  Richard  Couch  and  Sir  Arthur  Hobhouse. 
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he  is  also  the  beneficial  owner  or  only  benamidar  for  the  respon- 
dent. That  question  was  decided  by  the  Subordinate  Judge  of 
Shahabad  in  favour  of  the  appellant,  and  by  the  High  Court  in 
favor  of  the  respondent.  The  property  in  dispute  belonged  to  a 
family  who  in  this  litigation  are  called  the  Singhs ;  and,  at  the  time 
when  the  transactions  giving  rise  to  the  present  question  commenc- 
ed, there  were  five  branches  of  the  family,  co-sharers  of  the  pro- 
perty. The  shares  of  three  have  been  subject  to  a  diflferent  course 
of  dealing  from  the  shares  of  the  other  two.  For  the  present 
purpose  it  will  be  convenient  to  speak  of  the  5  annas  4  pies  as  the 
5  annas  share,  of  the  three- fifths  as  the  8  annas  share,  and  of  the 
two-fifths  as  the  2  annas  share.  It  will  also  be  convenient  to 
speak  of  proceedings  taken  by  any  representative  member  of  the 
family  as  proceedings  of  the  Singhs  collectively.  The  appellant 
and  his  father,  Atannu  Lall,  carried  on  the  business  of  bankers  in 
partnership  together  at  some  place  in  the  district  of  Arrah,  and 
throughout  the  transactions  now  under  review,  there  has  been 
identity  of  interest  between  the  two.  Whether  the  name  of  the 
one  or  the  other  is  used  in  any  transaction,  it  must  be  taken  that, 
up  to  the  time  of  Mannu's  death,  both  were  equally  concerned  ia 
it.  There  is  another  joint  family  who  play  a  large  part  in  the 
history  of  the  present  dispute,  the  family  of  the  Sahus.  They 
appear  sometimes  by  one  representative,  and  sometimes  by  another. 
It  will  be  convenient  also  to  speak  of  proceedings  by  any  of  the 
Sahu  family  as  proceedings  by  the  family  collectively.  In  the 
year  1852,  the  Singhs  mortgaged  their  5  annas  to  the  Sahus  to 
secure  Rs.  21,213.  This  mortgage  was  effected  by  a  lease  called 
a  zaribhurna  lease  granted  to  the  Sahus  for  20  years,  and  a  sub- 
lease called  a  kutkina  lease  granted  back  again  by  the  Sahus  to 
the  Singhs  at  a  certain  rent.  On  the  7th  June  1858,  the 
three-anna  share  was  put  up  to  sale  by  auction  under  a 
decree  obtained  by  one  Sri  Ans  Koer  against  the  co-sharers 
who  owned  it,  and  it  was  bought  by  Mannu  for  the  sum  of 
Rs.  1,350.  At  that  time  the  property  of  the  Singhs,  who  were 
implicated  in  the  rebellion,  was  under  attachment  by  the 
Government,  and  the  Government  took  objection  to  the  sale. 
That  objection  was  overruled,  and  the  sale  to  Mannu  was  estab- 
lished by  the  grant  of  a  certificate,   and  an   order  for  delivery  of 
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possession,  which  is  dated  the  1st  December  1858.  On  the  21st 
November  1859,  the  Revenue  Commissioner  made  an  order  by 
which  the  property  was  released  from  confiscation,  and  on  the 
6th  February  1860  such  release  was  publicly  notified.  At  that 
time  the  Singhs  petitioned  the  Deputy  Collector  that  he  would 
order  the  tenants  to  pay  rent  to  them  ;  but  he  prudently  declined 
to  do  that,  and  intimated  that  they  and  the  auction -purchasers 
should  enter  into  a  mutual  settlement.  In  the  year  1859  Mannu 
brought  5  suits  against  a  ryot  named  Obhoy  Pandey  and  four 
other  ryots  of  Hardeya  for  rent  of  small  portions  of  the  three- 
anna  share.  In  these  suits,  or  in  one  of  them,  the  Singhs  appeared 
and  objected.  The  issue  was,  whether  or  no  Mannu  had  obtained 
possession.  It  was  held  by  the  first  Court  on  the  10th  April  1860, 
and  by  the  Judge  of  Shahabad   in   appeal  on  the  15th   December 

1860,  that  he  had  obtained  possession,  and  decrees  for  rent  were 
granted  to  him  in  the  five  suits.  Pending  this  litigation,  Mannu 
applied  to  the  Collector  of  Shahabad  to  effect  a  mutation  of  names 
in  the  register.  The  Singhs  opposed  the  application,  and  the  suit 
was  heard  on  the  30th  April  1860,  The  Collector  decided  that 
mutation  follows  possession,  that  Mannu  had  dispossessed  the  Singhs 
and  got  possession  for  himself,  and  that  he  was  entitled  to  be 
registered  accordingly.  It  appears  that  the  five  anna-share  stood 
in  the  name  of  Koer  Singh.  The  actual  operation  effected  in  the 
books  was,  first,  to  enter  the  names  of  the  three  co-sharers  of  the 
three-anna  share  along  with  Koer  Singh,  and  then  to  expunge 
their  names,  and  enter  that  of  Mannu  in  their  stead.  This  pro- 
ceeding left  the  Singhs  at  liberty  to  assert  their  title  in  a  suit 
framed  for  the  purpose,  which  they  did  without  much  loss  of  time. 
They  sued  Mannu  to  recover  from  him  the  three-anna  share,  on 
the  ground  that  the  sale  of  the  7th  June  1858  was  made  during 
the  confiscation,  and  was  therefore  invalid.  Of  that  opinion  was 
the  first  Court,  which  gave  the  Singhs  a  decree  on  the  7th  March 

1861.  It  is  observable  that  the  suit  was  not  for  recovery,  but 
for  confirmation  of  possession  ;  and  that  the  decree  did  not  pur- 
port to  give  possession,  but  to  confirm  it.  At  the  same  time  the 
Singhs  sued  Baijnath  to  recover  a  mouzah  called  Manyan,  and 
also  sued  Baijnath  and  one  Sunder  Dass  to  recover  another 
mouzah   called   Manaich.     These  two   mouzahs  were   purchased 
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some  time  in  the  year  1858  at  an  execution-sale  held  in  pursu- 
ance of  a  decree  obtained  against  the  Singhs  by  Mussammat 
Kunder  Koer.  The  first  Court  dismissed  this  suit.  Maunu 
appealed  from  the  decree  dismissing  the  Hardeya  suit,  and  the 
Singhs  appealed  from  the  decree  dismissing  the  Manyau  and 
Manaich  suits.  Before  the  appeals  were  heard,  and  on  the  13th 
February  1862,  the  parties  came  to  an  agreement  that  the  titles 
of  the  execution-purchasers  should  be  affirmed,  and  that  the 
suit  should  be  stopped,  each  party  paying  their  own  costs.  In 
accordance  with  this  agreement,  and  on  a  petition  of  the  Singhs 
expressly  admitting  the  validity  of  the  sale  of  Hardeja,  the  Judge 
of  Shahabad,  on  the  7th  May  1862,  reversed  the  decree  of  the 
7th  March  1861.  It  is  alleged  by  the  respondent  that  the  real 
meaning  of  this  compromise  was  that  Manyan  and  Manaich  should 
be  abandoned  by  the  Singhs  to  Mannu  and  Baijnatli,  but  that 
Hardeya,  though  apparently  abandoned  likewise,  should  really  be 
held  by  Mannu  as  benamidar  for  the  Singhs  The  motives 
suggested  for  placing  the  property  in  a  fictitious  name  is  that  the 
creditors  of  the  Singhs  might  be  thereby  baffled.  Up  to  this 
time  there  were  no  relations  between  Mannu  and  the  Singhs 
except  the  hostile  ones  above  narrated.  But  simultaneously  with 
the  compromise  and  by  an  ikrarnama  dated  the  15th  February 
1862,  Dulhin  Badam  Koer  and  Dulhin  Champa  Koer,  acting  on 
behalf  of  the  Singh  family,  opened  a  banking  and  agency  account 
witli  Mannu's  house  in  respect  of  a  talook  called  Ruppur,  In  the 
month  of  December  1858  the  Sahus  sued  the  Singhs  for  arrears 
of  rent  due  upon  the  kutkina  lease  ;  and  Mannu,  who  had  then 
purchased  the  three-anna  share,  was  made  a  defendant  to  the  suit. 
The  Singhs  disputed  the  validity  of  zaribhurna  and  kutkina  leases. 
The  Sahus,  however,  obtained  a  decree  against  them,  and,  in  the 
first  instance,  against  Mannu ;  but  on  appeal  the  decree  against 
Mannu  was  discharged,  and  all  questions  between  him  and  the 
Sahus  were  left  open.  This  suit  was  finally  decided  on  the  17th 
June  1861.  In  the  meantime,  and  on  the  5th  March  1860,  the 
Singhs'  five-anna  share  in  Hardeya  was  put  up  for  sale  by  auction 
at  the  suit  of  Mahessur  Bux  Singh,  and  was  purchased  by  the 
Sahus.  This  purchase  was  made  with  notice  of  the  previous  pur- 
chase of  the  three-anna  share  by  Mannu.     The  Singhs  objected  i(^ 
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the  sale  upon  the  same  ground   on  which  they  impeached  the  pre- 
vious sale  of  the  three-anna  share  of  Hardeya,  tn's;.,  the  confiscation. 
But  before  the  sale  to  the  Sahus  the  land  had   been  released  from 
confiscation  and  the  objection  was  overruled.     On  the   13th   June 
1860,  an   order  was  made  for  confirmation  of  sale  and  delivery  of 
possession.     In  the  month  of  October  1865,   the   Sahus  instituted 
a  suit  against  the  Singhs  and  Mannu  for  possession  of  the  5  annas, 
and   to   have  the  name  of  their  representative  Chooni  Sahu  regis- 
tered as  owner.     They  relied  entirely  on  their  purchase  of  the    5th 
March  1850,  and  not  on  the  mortgage   of   1852.     The   battle   was 
fought   with   various  fortune  up   to  the  High  Court,   who,  on  the 
Ist  February  1867,  made  a  decree  which,  as  regards  this  suit,  was 
final.     The  result   was  that   the   Sahus  failed  in  getting  a  decree 
for  possession  of  the  8  annas  purchased  by  Mannu,    but  succeeded 
as   to   the   two   annas   not  so  purchased.     The  next  stage  in  the 
contest    was    a  suit   by  Mannu   against  the   Sahus   to   recover 
the   sum  of  Rs.  62-10  due   for   the   costs  of  the   suit  of  1865. 
Under  the  decree  of  this  suit  the  Sahus'  interest   in  Hardeya  was 
put   up   to  sale,  and  was  purchased  by  Mokund  Lall  on  the  28th 
April  1868,  for  the  sum  of  Rs.  120.     Mokund  was  the  brother-in-law 
of  Mannu,  and  it  is  clear  now,  and  not  disputed  by  the  appellant's 
Counsel,  that  his  name  was  used  on   Mannu's  behalf.     Just   after 
this  sale  was  eflFected,  vis.,  on  the  6th  May  1868,  the  Sahus  insti- 
tuted a  suit   against   Mannu  and  the  Singhs  for  possession  of  the 
three-anna  share  by  setting  aside  the  order  of  the  7tb  May  1862,  on 
the  ground  of  collusion  between  the  parties  to  the  compromise.     On 
the  face  of  the  proceedings  it  does  not  appear  that  the  Singhs  took 
any  active  or  separate  part  in  defending  this  suit.     The  Munsiff 
dismissed  the  suit  mainly  on  the  ground  that  the  Sahus'  interest  was 
gone  out  of  them  by  Mokund's  purchase  of  the    28th   April  1868. 
He  also  considered    that   the   question    was  settled    by   the    High 
Court   decree  of  the   1st   February  1867.     On    appeal   the    first 
Subordinate  Judge  of  Shababad  agreed  with  the  Munsiflf  on  both 
points.     On  special   appeal  the  High   Court  remanded  the  case. 
The   judgment   on    this  appeal  does  not  appear  in  the  record,  but 
from  the  judgment  of  the  High  Court  in  the  present  suit  it    would 
appear   that  the  direction  to  the  Court  below  was  to  inquire  whe- 
ther sale  of  Mokund  was  a  fraud,  and  whether  Mokund    was    bena- 
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midar  for    Mannu.     Mokund    was    thus   made    a    party    to    the 
suit.     On    remand   the    Munsiff  gave  the  Sahus    a  decree   which 
was   reversed    by   the   Subordinate  Judge,  who  dismissed  the  suit 
on  the  ground  that  no   interest  passed  to   the  Sahus,  on    the    5th 
March  1860,  because  of   Mannu  s  previous  purchase.     The  Sahus 
then  appealed  to  the  High  Court,  where  the  case  was  compromised. 
The  Sahus  instituted  another  suit  against  Mannu  and    Mokund  to 
recover  possession  of  the    two-anna   share    by  setting    aside    the 
sale  of  the  28th  April  1S60.    This  suit  also  found  its  way  up  to  the 
High  Court,   was  remanded,   and  travelled   up  to  the  High  Court 
again,  where  it  was  compromised   along   with    the    suit    for  the   3 
annas.     The  terms  of  the   compromise  were  as  follows  : — ^That  the 
Sahus  should  receive  Rs.  12,000 ;   that    the  validity   of  Mokund's 
purchase   should   be   aflSrmed  ;  that  the  Sahus  should  abandon  all 
claims  against  Hardeya  under  zaribhuma  and  kutkina    leases,  and 
under  the  decree  of  the  17th  June  1061  ;  that   they  should  retain 
their  personal  remedies  against  the  Singhs  in   respect  of  the  zari- 
bhuma and    kutkina    leases ;  and    that   all   claims   for    costs   and 
mesne-profits  should    be    given    up    on   all  sides.     As  there  were 
three  appeals,  one  by  the    Sahus,  one  by  Mannu    and  one   by  Mo- 
kund,  this  compromise    was   carried    into   effect  by  three  orders, 
one  in  each  appeal,  and  each   dated   the   SOth   June    1871.     The 
Rs.    12,000     were  duly   paid    to   the    Sahus,  and   on    the     10th 
July  1871,  an  ikramama  was    executed    by   them,   acknowledging 
the  receipt  of  the  money  and  re-aflSrming  the  terms  of  compromise. 
It  is  contended  by  the  respondent  who  has  come    to  represent  the 
Singh  family  that  the   Singhs  were   the  substantial  defendants  in 
the   suits   brought  by   the  Sahus,   and  that  the  compromise  was 
eflfected  entirely  on  their  behalf.     This  contention  and  the  conten- 
tion with  respect  to  the    compromise   of  1862  are  the  main  ques- 
tions in  the  present  appeal,  but  before  discussing  them,  some   fur- 
ther  legal   proceedings   must   be  stated.     On  the  8th  July  1372, 
Mokund  executed  a  deed  of  sale  of  the  5  annas   to  Mannu    in  con- 
sideration of  Rs.  1*3,000.     This  must   be  taken  as   a  purely  formal 
transaction.     On  the    13th  December    1872,  the  name  of  Mannu 
was  registered  instead  of  the  names   of  two  Singhs  who  had  till 
then  remained  registered  in  respect  of  the  two-anna  share.  Mannu 
died   shortly  afterwards,   and  on   the  15th  April  1873,  the  name 
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of  Bai  jnath  was  substituted  for  that  of  his  father.  These  muta- 
tions were  made  without  any  objection  by  the  Singhs  or  any  other 
person.  In  June  1873,  the  appellant  sued  five  ryots  of  Hardeya 
for  lent  of  portions  of  the  five-anna  share.  Three  of  them  disputed 
his  title,  and  it  is  stated  that  these  three  were  defendants  to  the 
rent-suits  brought  by  Mannu  in  1 860,  though,  with  the  exception 
of  Obhoy  Pandey,  the  names  are  diflferent.  The  respondent  inter- 
vened in  the  suits  as  an  objector  to  the  appellant's  title.  The 
proceedings  in  the  suit  against  Obhoy  Pandey  are  given  in  the 
record.  Obhoy  pleads  that  he  has  paid  his  rent  to  another,  mean- 
ing the  Singhs.  The  respondent  alleges  that  neither  the  appellant 
nor  his  ancestor  nor  their  vendor  nor  the  Sahus  were  ever  in 
possession  of  this  share  (the  5  annas)  by  receipt  and  enjoyment 
of  rent ;  that  great  confidence  and  friendship  existed  between 
Mannu  and  the  respondent's  ancestors,  and  that,  with  a  view  to 
avoid  certain  dangers,  this  share  was  advisedly  allowed  to  stand 
in  the  name  of  Mannu  without  giving  him  the  beneficial  enjoy- 
ment of  the  same  ;  that  the  Singhs  remained  in  actual  enjoyment 
of  the  share,  and  that  the  appellant's  suit  was  in  violation  of 
trust  and  confidence.  The  suit  followed  the  course  which 
appears  to  have  been  customary  with  the  property  in  question. 
The  Munsiff  decided  for  the  defendant,  the  Subordinate  Judge 
for  the  plaintiff,  and  then  came  a  special  appeal  to  the  High 
Court.  On  the  16th  August  1875,  that  Court  held  that  the  sole 
question  was,  who  was  in  possession  and  in  actual  receipt  of  rent ; 
and  inasmuch  as  the  Subordinate  Judge  had  found  that  issue 
of  fact  in  favour  of  the  appellant,  he  was  entitled  to  a  decree  As 
to  the  respondent,  the  High  Court  held  that  he  had  no  right  to 
intervene  for  the  purpose  of  proving  the  appellant  to  be  his 
benamidar,.  which  was  his  real  object.  'If  the  appellant,"  said 
the  Court,  "desires  to  raise  that  question,  and  have  it  decided 
judicially,  he  will  have  to  bring  a  suit  for  the  purpose."  The 
respondent  did  not  bring  any  such  suit.  But  it  appears  that 
contests  arose  between  his  partisans  and  those  of  the  appellant, 
and  that  the  Magistrate  of  Shahabad  was  cstlled  upon  to  quiet 
the  possession  under  the  Criminal  Procedure  Code.  On  the  10th 
December  1875,  he  decided  that  the  respondent  was  in  possession 
of  the  five-anna  share,  except  the  holdings  of  the  five  ryots  against 
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whom  the  appellant  had  obtained  a  decree ;  and  he  ordered  that 
such  possession  should  be  maintained,  and  that  both  parties 
should  enter  into  recognizanc^es  to  keep  the  peace.  After  that 
decision  the  appellant  instituted  the  present  suit  for  recovery  of 
the  property,  except  the  holding  of  the  five  ryots.  In  his  plaint 
he  relies  on  the  transactions  of  1862  and  1871  as  being,  in  subs- 
tance, what  they  were  in  form.  As  regards  the  transactions  of  1862, 
the  respondent  alleges  that  it  was  intended  that  Mannu  should 
give  up  Hardeya,  but  that,  owing  to  the  pendency  of  a  dispute  with 
the  Sahus,  it  was  settled  that  the  property  should  remain  in  Mannu's 
name  as  furzidar.  He  also  alleges  that  Mannu  never  obtained 
possession  of  Hardoya  at  all,  but  that  the  Singhs  continued  all 
along  to  hold  possession  of  it.  As  regards  the  compromise  of 
1871,  he  alleges  that  the  sale  to  Mokund  in  Mannu  s  suit  was 
all  effected  by  the  Singhs,  that  the  Sahus'  suits  were  defended 
on  their  behalf,  and  that  Mannu  and  Mokund  were  merely 
nominal  parties  throughout.  He  states  that  he  entered  into  the 
final  agreement  with  the  Sahus.  He  does  not  make  any  specific 
allegations  as  to  the  source  from  which  the  Rs.  12,000  paid  to 
the  Sahus  and  costs  of  suit  were  defrayed.  The  Subordinate 
Judge  decided  the  substantial  issues  in  favour  of  the  appellant,  and 
the  High  Court  in  favour  of  the  respondent.  Hence  the  present 
appeal.  It  is  not  to  be  denied  but  that  very  great  obscurity  hangs 
over  every  part  of  this  case,  and  the  Counsel  on  each  side  have 
to  admit  that  there  are  circumstances  bearing  against  them  which 
they  cannot  explain.  To  a  certain  extent  this  quality  of  the  case 
inclines  the  mind  to  a  belief  in  the  truth  of  the  respondent's 
contention,  because  secrecy,  and  therefore  obscurity,  is  character- 
istic of  benami  transactions ;  whereas,  if  it  be  true  that  the 
appellant's  absolute  title  to  the  three-anna  share  dates  from 
February  1862,  and  to  the  two-anna  share  from  July  1871,  there 
seems  to  be  no  reason  why  he  should  not  tell  a  plain  and  straight 
forward  story  from  beginning  to  end  This  remark  will  be  found 
to  gain  in  significance  when  the  case  made  by  the  appellant  and 
the  evidence  adduced  by  him  come  to  be  considered.  Still  it  is 
incumbent  on  each  party  to  discharge  the  burden  of  proof  which 
rests  upon  him.  The  respondent,  who  alleges  that  the  certificated 
purchaser  and  registered  owner  is  a   benamidar,   must  give   subs- 
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taotial  proof  of  that  allegation.  On  the  other  hand,  the  appellant 
has  been  found  by  a  tribunal  of  competent  jurisdiction  to  be  out 
of  possession,  and  it  is  for  him  to  prove  that  either  that  finding 
is  wrong,  or,  if  right,  the  possession  of  the  respondent  is  a  wrong- 
ful one,  and  should  be  displaced  in  the  appellant's  favour.  Now, 
this  question  of  actual  possession,  that  is  to  say,  possession  by 
actual  receipts  of  rents  and  profits,  is  by  no  means  a  clear  one. 
But  it  appears  to  their  Lordships  that,  amid  the  great  intricacies 
and  obscurities  of  the  case,  the  group  offacts  relating  to  possession 
stands  out  in  clearer  light  than  any  other  group,  and  affords  the 
firmest  standing  ground  for  a  decision.  They  proceed  therefore 
to  inquire  in  whom  the  actual  possession  of  the  property  in  dis- 
pute has  remained  since  the  purchase  by  Mannu  in  the  year 
1858.  The  appellant  alleges  in  his  plaint  that  his  father  was 
placed  in  possession  by  virtue  of  the  order  of  the  1st  December 
1053.  And,  in  order  to  prove  the  possession  from  that  time, 
the  appellant  put  in  a  number  of  jummabundi  papers,  purporting 
to  have  been  kept  by  Jota  Lall  and  others,  his  motsuddis,  and  to 
show  regular  payments  of  rents  to  them  by  the  ryots  for  a  number 
of  years  beginning  with  the  month  of  September  1858.  On  these 
papers  the  High  Court  have  made  a  number  of  detailed  criticisms 
leading  up  to  the  following  conclusion :  "  It  appears  to  us  that 
these  jummabundis  afford  no  evidence  of  possession  ;  they  are 
clearly  full  of  inaccuracies,  if  they  are  not,  as  the  defendant  con- 
tends they  are,  fabricated  documents."  Agreeing  with  the  criti- 
cisms of  the  High  Court  so  far  as  they  go,  their  Lordships  consider 
that  the  spurious  character  of  the  papers  in  question  is  more 
conclusively  proved  on  a  different  ground.  For  among  the  few 
matters  of  fact  which  come  out  quite  clear  in  this  case  is  the  fact 
that,  in  June  1868,  and  down  to  the  21st  November  1869,  the 
Government  were  in  possession  of  the  whole  of  the  Singhs'  interest 
in  Hardeya.  They  collected  the  rents  by  their  own  Sarbarakar, 
and  retained,  if  not  the  whole,  at  least  a  large  portion  of  them,  to 
pay  a  fine  of  Rs  8,500  inflicted  upon  the  Singhs.  It  is  impossible 
then  that  there  should  have  been  such  collections  as  shown  by  the 
earlier  jummabundi  papers.  They  must  be  forgeries,  and  the  same 
taint  must  affect  all  the  papers  of  the  same  character  pro- 
ceeding from  the  same   quarter.     Unfortunately,  the   discovery  of 
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falsehood   in  a  portion    of  a    case   is  not,   in     Indian   litigation, 
so   conclusive   as  to  the   whole  as   it   is   apt   to  be   in  England. 
But   it  is  a  highly  material  circumstance  that  the  appellant,  who 
has  been  personally  engaged    in   the  transactions  from  beginning 
to  end,  sets  out   with  a  false  allegation,  and  supports  it  by  forged 
papers.     The  next  incident  is  the  litigation  set  on  foot  by  Mannu 
against  the   five  ryots,  and,  when  the  Singhs  intervened,  against 
them  too.     The  precise  date  at  which  this  litigation  commenced 
does  not  appear,   but  it  was  probably  late  in  the  year  1859,  and  it 
may  have  been  just  after  the  Government  released  the  estate.     In 
these   suits,   and    in   the   simultaneous  suits  for  the   mutation  of 
names,  judgment  went  in  favour  of  Mannu  and  against  the  Singhs 
on  the  ground  that  the  former  was  in  possession.     It  is  not  quite 
clear  what  the  Courts  meant  by  possession  in  these  cases.     In   the 
rent-suits  it  does  not  appear  that  any  evidence  of  actual  possession 
by  receipt  of  rents  and  profits  was  given.     No  evidence  is  specified 
by   either  Court   except   Mannu's  purchase-deed  and  the  order  of 
possession  which  followed  it,  and  it  is  quite   clear  that  the   Court 
of  appeal  rested  on   these  documents  alone.     In  the   mutation- 
proceedings  it  appears  that  three  witnesses  were  cited  by  Mannu, 
who,  it  is  said,  '*  all  speak  in   one  voice   that  he   has   holding   and 
possession    of  the  property   in  dispute."     But  upon  this  it  is  to  be 
observed  that  the  Collector's  business  was   to   decide  whether  the 
title  had  been  duly  transferred,  and    not  to  proceed  upon  the  basis, 
or  to  decide   the   fact,   of  possession.     Two  of  the   five  decrees 
against  the  ryots  were  actually  executed,  and  the  sum  of  Rs.  23-11 
was  recovered   on   the  2nd  December  1861.     This  sum  Ls  entered 
in  one  of  the  appellant's   accounts,    on  which    some   observations 
will   presently   be   made.     It   there   appears   to    be   the    earliest 
receipt  by  the  appellant's  house  on  account  of  Hardeya.     It  appears 
also  that  the  enforcement  of  the  decrees   led    to   a   serious   affray, 
in  which  one  Padarath,   the  putwari  of  the  mouzah,  took  part  on 
the  side  of  the  Singhs  and  against  the  appellant.     For  this  conduct 
an  order  was  passed  on  the  21st  December  1861,  dismissing  him 
from  his  oflSce,  but  it  seems  that  the  dismissal   was   not   enforced. 
Probably   the   proceedings   taken  against  him   were  discontinued 
as  part  of  the  compromise  effected   about   that   time.     The   state 
of  things,  then,  between  the  release  of  the  property  by  the  Govern- 
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ment  and  the  compromise  of  1862,  was  this :  Mannu   had  a  legal 
title  which  was  impugned  by  the  Siughs,   and  he   was  striving   to 
get  possession  in  the  sense  of  recovering  rents.     The   Singhs  were 
holding   him   at  bay,   and   encouraging    the    tenants    to     resist 
payment,  while  they  proceeded  by  legal   methods  to   destroy   his 
legal  title.     It  has  been  before  observed  that   the  suit   which  was 
brought  by  the  Singhs  for  this  purpose  and   the  decree  which  they 
obtained  therein,  both  assume  that  possession  is  in  the  Singhs.     It 
is  not  necessary  to  decide  with  any  precision   what   might   be  the 
legal  effect  of  a  disputed   possession    of  this   kind,   because   it  is 
after,  and  not  before,  the  compromise  that   the   fact   of  possession 
becomes  critical  for  the  purposes  of  this  suit.     But  it  is    important 
to    show   the     actual     condition    of   things    for     two     reasons : 
first,  because    it  proves   that    the     regular   collection    of    rents 
shown    by   the   appellant's  jummabundi    paper     was  nearly,  as 
impossible  up   to  the    date  of  the   compromise,  as  it  was   prior 
to  the  release  of  the  estate   by   the  Government ;   and,   secondly, 
because  in  their  Lordships'  opinion  it  tends  to  show  the  true  nature 
of  the   compromise.     The  arguments  in  favour  of  the  appellant's 
theory  of  the  compromise  are  as  follow  :    That   the   Singhs   had   a 
hopeless   case ;  that   they   escaped  the  costs  of  the  two  suits ;  that 
they  gave  up  nothing  substantial  because  the  sale  to  the  Sahus  in 
March    1860,  had  dislodged  them  from  their  position  in  Hardeya, 
whether  as  old  proprietors,  or  under  the  kutkina   lease ;   and  that 
it   is   highly   unlikely  that,  of  all  persons  in  the  world,  they  would 
choose  their  active  adversary  to  be  their  secret  trustee.     To  this  it 
is  answered  that  the  case  made  by  the  Singhs  to  impeach  the   sale 
of  Hardeya  was  at  least  an  arguable    one ;  that   whatever  it   was, 
they  had  actually  got  a  decree  ;  that  the  costs  were  a  mere  trifle, 
probably   under  Rs.   100;   that,   though   the   Sahus   had  bought 
their  interest,  the   Singhs  were  keeping   them   out   of  possession, 
and  disputing  their  title ;  that  the  Singhs  certainly  believed  they 
had    a   substantial    interest,  as    is  conclusively   shown  by   their 
bringing    the   suit  against   Mannu   after    the   purchase   by  the 
Sahus  ;  that   Mannu  also  was  afraid  of  the  Sahus ;  that  all  parties 
believed  that  the  decree  obtained  by  the  compromise  was   an   obs- 
tacle  in  the  way  of  the  Sahus,  as  is  shown  by  the  course  of  the 
subsequent  litigation  ;  and  that  the  choice  of  a  trustee  is  fully  ex- 
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plained  by  the  circumstance  that  at  the  same  moment  the    appel- 
lant's  house   became   the    bankers   and  agents  of  the  Singhs.     If 
this  were  all,  the  probabilities  relied  on   by   the   appellants   would 
at  least   be   balanced   by   those   relied   on  by  the  respondent,  and 
there  would  remain  the  great  improbability   that  the  Singbs  should 
give  up  the  whole  subject  of  contention  merely  to  escape  a  possible 
trifling   liability   for  costs.     Such    a  balance  of  probability  would, 
BO  doubt,    be    insufficient  to  discharge  the  burthen  of  proof  which 
lies  on  the  respondent,  if  it  were  not  aided  by  other   things ;    but 
it   is   so   aided.     It   is  a  slight  circumstance,  but  not  wholly  insig- 
nificant, that  the  petitions  for  compromise  of  the   suit   relating   to 
Mayan    and    Manaich    pray   that   the  purchasers  may  be  put  into, 
and  continue  in,  possession  of  those  mouzahs,  whereas  the  petitions 
and  the  order  relating  to  Hardeya  are  wholly  silent  about  possession. 
This  may  be  an  accident,  but  it  tallies  curiously  with    the    respon- 
dent's contention.     Again,  the  direct  evidence  is  not  such  as  to  bear 
much  strain  upon  it,  but  it  cannot  be  wholly  disregarded.     Harihar 
Churn   Singh   says    that    he  was  present  at  a  meeting  which  took 
place  at  BaijnatVs  house   between  Mannu,    Baijnath   and    Kissen 
Pershad    Singh,    when   Mannu    proposed   that   he   should  give  up 
Hardeya,  and  that  the  Singhs  should  give  up  Mayan  and  Manaich  ; 
and    that,   with    reference   to   the   claims    of  the  Sahus,  Hardeya 
should  remain  in  Mannu's  name ;  and  he  says  that  Kissen  Pershad 
accepted  those  terms.     Lungut  Singh,  who  was   present    on    same 
occasion,    substantially    confirms  this   account,  though  in  different 
words.     This  is  very  weak  evidence  to  prove  a  trust,  and   standing 
by  itself  could  be  quite  insufficient ;  but,  so  far  as  it  goes,  it   is  not 
discredited  by  cross-examination,  or  contradicted  by  other  evidence. 
The   accounts,  which   have   been   the   subject  of  much  discussion, 
both  in  the  High  Court  and  here,  come  before   the    Court    in    this 
way.     The  appellant  has  produced  no  accounts  on  his  own    behalf. 
At  the  instance  of  the  respondent,  the  Court  below  made  an    order 
that   the   books   of  the  appellant  should  be  examined  by  two  per- 
sons, who  extracted  such  figures  as  they  thought  expedient    in    the 
respondent's  interests,  and  without  any  reference  to  the  appellant. 
The  High  Court  found  the  abstracts  so  made  to  be   worthless,   and 
declined    to   use   them   except   when   they  were  admitted  by  both 
sides.     But  they  sent  for  the  original   books    and  examined    them 
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for  themselves.  la  the  record  we  now  have  full  copies  of  two 
accounts  extracted  from  those  books  for  the  two  years  beginning 
with  September  1861,  and  ending  September  1863.  The  two 
accounts  are  the  Singhs'  account  which  was  opened  in  February 
1062,  and  another  account  called  the  Hardeya  Gaon  account,  of 
which  the  appellant  says  that  it  was  a  private  account  of  his 
family,  and  the  respondent  says  that  it  was  kept  on  behalf  of  the 
Singhs.  There  are  many  difficulties  in  these  accounts  which 
it  is  impossible  to  explain,  and  the  High  Court  have  used  them 
very  strongly  against  the  appellant.  But,  after  the  repeated  exa- 
mination of  such  accounts  as  are  contained  in  the  record,  and  with 
every  endeavour  to  extract  some  trustworthy  conclusion  from  them, 
their  Lordships  are  unable  to  do  so  in  any  instance.  It  would 
take  a  long  time,  and  be  an  unprofitable  use  of  it  to  show  in 
detail  how  this  negative  conclusion  is  reached.  But  upon  the 
accounts  as  a  whole  this  general  observation  is  to  be  made  :  that 
the  respondent,  having  by  his  agents  free  access  to  the  appellant's 
books,  and  having  at  the  hearing  such  extracts  as  those  agents 
thought  it  expedient  to  make,  has  examined  the  appellant,  but 
has  not  called  his  attention  to  any  of  the  difficulties  now  pressed 
against  him.  It  is  obvious  that  great  injustice  may  be  done  by 
treating  a  banker's  accounts  in  such  a  fashion.  Of  more  impor- 
tance is  the  fact  that  the  appellant  has  not  chosen  to  bring  forward 
any  accounts  in  his  own  behalf.  Such  a  thing  can  be  done  in 
India.  By  the  34th  section  of  the  Evidenre  Act  of  1872  it  is  enac- 
ted that  "  entries  in  books  of  account  regularly  kept  in  the  course 
of  business  are  relevant  whenever  they  refer  to  a  matter  into 
which  the  Court  has  to  inquire.*'  It  is  impossible  to  suppose  that 
this  firm  of  bankers  did  not  keep  regular  books  of  account  showing 
all  that  they  received  and  spent  out  of  such  a  property  as  Hardeya. 
But  the  Hardeya  Gaon  account  does  not  show  that.  It  shows  a 
quantity  of  receipt  and  some  small  outgoings,  all  for  estate  expen- 
ses. In  the  first  year  there  is  a  balance  of  receipts  amounting 
to  Rs.  516;  in  the  second  year,  a  balance  of  Rs.  1,680.  It  does 
not  appear  to  whose  account  these  balances  were  placed,  or  who 
ultimately  got  the  benefit  of  them.  And  there  is  one,  but  only 
one,  payment  for  revenue,  viz.,  a  sum  of  Rs.  16,  appearing  towards 
the  end  of  the  second  year.     If  the  appellant  had  produced  accounts 
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showing  that  he,  and  not  the  Singhs,  paid  the  revenue  for  Hardeya, 
and  that  the  balances  went  into  his  private  cash-book,  or  were 
applied  to  his  private  purposes,  such  evidence  would  have  been 
admissible  for  him  in  an  inquiry  whether  or  not  the  estate  was 
held  benami.  The  admissibility  of  such  evidence  does  not  shift 
the  burden  of  proof,  but  its  non-production  in  such  a  case  as  the 
present  one  by  a  person  in  the  appellant's  position  is  a  circums- 
tance which,  when  placed  in  the  balance  of  probabilities,  must 
weigh  against  him.  After  all,  however,  their  Lordships  rest 
chiefly  on  the  fact  of  possession,  in  the  sense  of  receipt  of  rent, 
which  they  think  must  be  decided  in  favour  of  the  Singhs.  It 
is  certain  that,  after  that  compromise,  peace  settled  down  upon  the 
disturbed  village  ;  and  it  is  very  difficult  to  suppose  that  such 
would  have  been  the  case  if  this  combative  family,  who  still  con- 
tinued to  resist  the  apparently  indisputable  legal  claims  of  the 
Sahus  as  to  the  two  annas,  ha  I  been  deprived  of  their  rents.  Such 
a  supposition  is  all  the  more  difficult,  because  Padarath,  the  strong 
partisan  of  the  Singhs,  and  opponent  of  Mannu,  was  continued 
in  his  office  of  putwari,  though  previously  condemned  to  lose  it. 
This  time  of  peace,  which  continued  for  the  remainder  of  Mannu's 
life,  is  explicable  on  the  theory  that  the  mouzah  in  dispute  was 
shared  between  the  Singhs  and  the  appellant's  house,  but  is  not 
explicable  otherwise.  It  will  be  clearer  at  once  to  pass  on  to  the 
subsequent  evidence  of  possession,  though  in  so  doing  we  must 
anticipate  much  that  relates  to  the  two-anna  share  and  the  com- 
promise of  1871.  No  doubt  the  appellant  succeeded  in  his  rent- 
suits  of  1873.  But  their  Lordships  think  that  the  Subordinate 
Judge,  who  decided  in  the  appellant's  favour,  has  given  a  far  less 
satisfactory  opinion  upon  the  fact  of  possession  than  the  Munsiif 
who  decided  against  him.  The  Subordinate  Judge  rests  his  de- 
cision almost  entirely  upon  the  decrees  in  the  rent-suits  of  1859, 
though  he  does  add,  but  without  referring  to  any  evidence, 
that  the  plaintiff  has  been  receiving  rent  at  least  from  those 
tenants  whom  he  has  sued.  But  in  a  very  elaborate,  and,  their 
Lordships  must  add,  a  very  clear,  judgment,  the  Munsiff  examines 
the  evidence,  both  oral  and  documentary,  and  weighs  the  witness- 
es one  against  another.  He  remarks  that,  except  two  of  the 
defendants  who  admitted  his   cabe,    the  appellant  did  not  produce 
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a  single  ryot  to  prove  payment  of  rent,  nor  a  single  receipt  for 
payment.  The  Munsiff's  conclusion  is  that,  **the  possession  of  the 
plaintiflf  is  confined  to  the  papers  alone,  and  not  in  actual  collection 
of  rent  and  enjoyment  of  it."  It  is  true  that  the  finding  of  the 
Subordinate  Judge,  which  was  binding  upon  the  High  Court  in 
special  appeal,  is  binding  still  as  between  the  parties  to  the 
rent-suit^,  and  as  regards  the  lands  therein  comprised.  It  is  true 
also  that  the  benami  question,  which  the  MunsiflF  discusses  inci- 
dentally, was  not  in  issue.  But  it  is  difficult  to  say  that  the 
question  of  possession  was  not  in  issue.  Of  course,  it  was  in  issue 
as  re;^ards  the  three  ryots  who  resisted  the  appellant,  and  the 
dispute  was  of  a  nature  to  bring  in  the  evidence  that  was  actually 
given  as  to  the  possession  of  the  other  lands  in  the  mouzah.  And, 
viewing  the  proceedings  in  those  suits  in  their  bearing  upon  the 
present  case,  their  Lordships  think  that  they  go  to  prove  the 
possession  of  the  respondent  and  not  that  of  the  appellant.  It  is 
remarkable  that  so  convinced  were  the  Government  officers  of  the 
possession  of  the  Singhs,  that,  in  the  month  of  May  1875,  after  the  de- 
cision of  the  Subordinate  Judge  in  favour  oi  the  appellants,  an  order 
was  issued  under  the  seal  of  the  Magistrate  of  Shahabad,  diiecting 
the  Singhs,  as  proprietors  of  mouzah  Hardeya,  to  build  a  school- 
house.  An  entirely  independent  inquiry  was  made  by  Mr.  Vowel,  the 
officiating  Magistrate,  who,  in  December  1875,  was  called  upon  to 
maintain  the  possession  of  the  person  whom  he  should  find  to  be  in 
possession.  He  found  that  issue  in  favour  of  the  respondent.  On 
that  occasion  the  appellant  produced  the  evidence  of  many  ryots 
and  receipts  for  rent.  But  the  Magistrate,  reasonably  enough, 
looked  with  suspicion  upon  evidence  not  produced  two  years  be- 
fore in  the  same  dispute  before  the  Civil  Court.  The  result  of 
this  examination  is  to  bring  their  Lordships  to  a  reasonably  clear 
conclusion  that,  from  the  time  of  the  compromise  of  1062  till  after 
the  death  of  Mannu,  the  Singhs  were  in  undisturbed  possession  of 
the  three-anna  share  of  Hardeya.  And,  adding  to  this  fact  the 
other  evidence  above  mentioned  as  bearing  upon  the  nature  of 
the  compromise,  they  are  of  opinion  that  the  possession  is  referable 
to  a  rightful  title,  and  that  Mannu  was  benamidar  for  the  Singhs. 
It  remains  to  decide  what  is  the  true  position  of  the  rest  of  the 
property  under  the  compromise  of  1871.    That  compromise   em- 
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braced  the  whole  five -anna  share  which  was  cout^eyed  or  released  by 
the  Sahus  to  Mokund,  and  by  Mokund  to  Mannu.  But  with  respect 
to  the  three  annas  it  follows  from  what  has  before  been  said  that 
Mannu  was  in  a  fiduciary  relation  to  the  Singhs,  and  therefore  could 
not  without  their  concurrence  acquire  any  interest  in  that  share 
except  for  their  benefit.  As  regards  the  two  annas,  the  first  thing 
to  be  considered  is  the  question  who  has  had  the  possession?  With 
regard  to  this  share  there  is  no  doubt  that  however  valid  the  title 
of  the  Sahus  may  have  been  they  never  succeeded  in  getting 
possession.  The  Singhs  remained  in  possession  during  the  long 
litigation,  and  were  in  possession  in  July  1871  when  the  Sahus 
released  the  property.  After  that  event,  there  was  mutation  of 
names,  as  above  stated,  but  that  is  quite  consistent  with  the 
retainer  of  possession  by  the  Singhs.  With  respect  to  actual 
possession  after  the  compromise,  the  evidence  relating  to  this 
share  is  the  same  with  the  evidence  relating  to  the  other  share. 
Baijnath's  rent-suits,  the  order  for  erection  of  a  school,  and  the 
decision  of  the  Magistrate,  apply  to  both  shares  alike.  In  one 
respect  the  case  made  on  behalf  of  the  appellant  in  the  Courts 
below,  though  it  is  not  made  by  his  Counsel  here,  with  respect  to 
the  two  annas,  fails  more  decidedly  than  that  made  with  respect 
to  the  three  annas.  For  in  his  plaint  he  sets  up  Mokund  as  a 
substantial  owner,  alleging  that  he  sold  to  Mannu,  and  put  him  in 
possession.  And  several  of  his  witnesses  state  that  the  share  of 
rent  was  for  a  time  paid  to  Mokund,  and  afterwards  to  Mannu. 
All  this  must  be  pure  fiction,  for  it  is  now  no  longer  denied 
that  Mokund  is  nothing  but  a  shadow.  Their  Lordships  there- 
fore draw  the  conclusion  that  the  two-anna  share  has  also 
remained  in  the  possession  of  the  Singhs  up  to  the  present 
time.  Their  possession  after  the  acquisition  of  the  apparent 
ownership  by  Mannu  is  not  nearly  so  long  as  their  j>os3ession 
of  the  other  share,  and  therefore  does  not  afford  the  same 
evidence  of  a  rightful  title.  But  it  lasted  from  June  or  July 
1871  till  the  death  of  Mannu,  which  must  have  been  about 
the  end  of  1872  or  beginning  of  1873,  a  period  of  some  eighteen 
months  during  which  it  is  not  likely  that  Mannu  would  remain 
wholly  passive  if  he  was  being  kept  out  of  his  property.  And 
puce  having   established    a  benami   transaction   for   one  share,  it 
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becomes  a  much  easier  process  to  conclude  that  there   was  a  simi^         J-  ^' 
lar  transaction  for  another.     The  real  difficulty  on  this  part  of  the  l^ 

case,  and    their    Lordships  do  not   under-rate  the  magnitude  of  it,      BAijNATif 
is  that  the  respondent  has  given  no  substantial   evidence  to  prove  v. 

payment  by  the  Singhs  of  the  Rupees  12,000  received  by  the  Pershad 
Sahus.  There  is  no  question  but  that  this  money  was  paid  by  the  ^'^^"' 
appellant's  bank.  The  respondent  makes  no  specific  allegation  in 
his  written  statement  about  it,  and  he  gives  no  evidence  personally. 
The  only  attempt  made  to  prove  payment  by  the  Singhs  is  con^ 
tained  in  the  evidence  of  one  Gomani  Lall,  a  servant  of  the  Singhs: 
He  says  that  in  Oheyt  or  Bysack  1278,  corresponding  to  March  or 
April  1871, an  interview  took  place  between  the  appellant  and 
respondent,  at  which  it  was  agreed  that  the  money  should  be  paid 
to  the  Sahus,  that  the  respondent  should  find  as  much  as  he 
could,  that  the  appellant  should  advance  the  remainder,  and  that 
the  respondent  should  have  given  to  him  the  property  which  was 
in  the  fiirzi  name  of  the  appellant.  Then  he  says  that  the  res- 
dondent  sent  Rs.  1,500  at  that  time  through  Hazari  Lall,  and  Rs. 
15,000  or  Rs.  16,000  by  five  or  seven  instalments  to  the  kooti  at 
Arrah  (the  appellant's  bank),  from  25th  Jeyt  to  12th  Assar  1278, 
/.  e.,  from  the  29th  May  to  the  18th  June  1871,  The  kooti  granted 
receipts  uf  acknowledgment  on  every  occasion.  He  adds  that  the 
receipts  were  returned  on  a  settlement  of  accounts.  Such  a 
statement  coming  from  a  man  who  does  not  appear  to  have  taken 
any  personal  part  in  any  of  the  alleged  payments,  and  not  support- 
ed by  any  kind  of  voucher,  or  by  the  respondent  himself,  is  hardly 
worthy  of  attention  And  this  defect  of  evidence  would  be  fatal  to 
the  respondent's  case  if  it  were  not  for  blemishes  in  the  case  of 
the  appellant  which  aflford  a  counterpoise  to  it.  The  appellant's 
house  were  at  ihis  time  acting  as  bankers  of  the  Singhs  and  their 
agents  in  the  management  of  Ruppur.  They  were  in  frequent 
receipt  of  money  from  the  Singhs  and  their  servants  in  respect  of 
this  business.  Therefore  they  had  the  means  of  repaying  them- 
selves without  any  formal  passing  of  money  for  the  particular 
occasion.  The  importance  of  this  relation  between  the  parties 
has  been  felt  on  the  appellant's  side,  because  several  of  his  wit- 
nesses say,  and  apparently  have  been  tutored  to  say,  that  the 
banking  and  agency  transaction  had  come  to   an  end   before  the 


454 


PRIVY  COUNCIL 


J.C. 
i88a 

Baijnatu 
Sauay 

V. 

rughonath 

Pekshad 

Singh. 


compromise  of  1871.  Thus,  Mothura  Lai,  who  is  a  Mukhtar,  say^i 
the  transactioQ  wich  liauQu's  hou^e  hal  ceased  since  two  or  three 
years  before  the  compromise  with  the  Sahus.  Aod  several  other 
witnesses  speak  to  the  same  effect.  But  the  mutual  releases  by 
which  the  Singbs  aud  the  appellaat's  house  closed  their  transac- 
tion have  been  proved,  and  are  found  to  bear  date  sometime  in 
September  1872.  Another  badge  of  insincerity  in  the  appellant's 
case  is  his  anxiety  to  set  up  Mokund  as  having  a  substantial 
interest.  The  statement  in  the  plaint  has  been  referred  to  before. 
In  his  evidence  the  appellant  says  :  "  Before  the  kobala  (the  con- 
veyance) of  Mokund  Lai,  the  income  of  the  three  annas  and  odd 
pie  share  is  entered  in  my  'bahi'  (account).  The  income  of  Mokund 
Lal*s  share,  which  sometimes  used  to  come,  used  to  be  sent  to 
him,  and  sometimes  used  to  be  entered  in  his  name.^  Such  an 
attempt  to  set  up  the  phantom  Mokund  as  the  real  owner  of  the 
two-anna  share,  supported  as  it  is  by  the  oath  of  the  appellant  who 
knows  all  the  facts,  cannot  fail  to  throw  great  suspicion  over  the 
appellant's  title.  Moreover,  the  arguments  before  drawn  from  the 
rules  of  evidence  in  India  apply  even  more  strongly  to  the  present 
part  of  the  case.  It  may  well  be  that  the  Singhs  did  not  keep 
accounts  ;  but  we  know  that  the  appellant's  house  has  kept  minute 
and  elaborate  accounts,  and  it  is  impossible  to  suppose  that  the 
payment  of  Rs.  12,000  was  not  entered  in  their  books  in  the  ordi- 
nary course  of  business,  so  as  to  show  exactly  from  whose  funds 
it  came.  If  the  payment  was  as  the  appellant  alleges,  why  should 
he  not  have  taken  the  simple  course  of  producing  his  books  to 
show  it  ?  Under  all  these  circumstances,  their  Lordships  think  that 
they  have  no  safe  guidance  except  that  which  is  afforded  by  the 
possession,  and  that,  however  strongly  they  may  feel  the  difficulty 
and  obscurity  of  this  pturt  of  the  case,  they  ought  to  hold  tha 
the  appellant  is  benamidar  for  the  whole  five-anna  share  of 
Hardeya,  and  that  the  decree  of  the  High  Court  in  favour  of  the 
respondent  is  correct.  They  will  humbly  advise  Her  Majesty  to 
affirm  that  decree,  aod  dismiss  this  appeal  and  the  appellant  must 
pay  the  costs. 

Appeal  dismissed. 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  FOR  THE 

NORTH  WESTERN  PROVINCES. 
Act  No,  I  o/iSja,  Sections  74  and  77 — Secondary  Evidence— Pubb'c  record-^CerUfied 

Copy — PrcKtice. 

Where  the  plaintiff,  in  order  to  prove  an  agreement  between  himself  and 
his  deceased  brother  to  share  certain  property  equally,  the  name  of  the  latter 
alone  being  recorded  in  the  Revenue  papers,  tendered  in  evidence  a  docu- 
ment which  was  found  in  a  box  in  the  custody  of  the  Court  of  Wards,  and 
which  purported  to  be  a  copy  of  the  alleged  agreement  certified  by  a  record- 
keeper  and  compared ^by  an  assistant  and  a  copyist: 

Their  Lordships  were  of  opinion  that  an  objection  as  to  the  admissibility 
of  secondary  evidence  of  the  above  agreement  should  have  been  taken 
in  the  Court  of  first  instance,  and  that  it  would  not  have  been  too  late  even 
if  that  objection  had  been  taken  in  the   High  Court ; 

Their  Lordships  however  held  that  the  copy  tendered  in  evidence  was 
admissible  in  evidence,  it  being  a  document  purporting  to  be  a  copy  of  a 
public  record  certified  by  an  officer  who  had  the  custody  of  it. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  for  the  North- Western  Provinces.  The 
facts  of  the  case  will  appear  suflSciently  from  the  judgment  of 
their  Lordships  which  was  delivered  by 

Sir  Robert  P.  Collier:— This  was  a  suit  by  one  Qhasa  Singh 
to  obtain  a  declaration  of  his  proprietary  right  and  possession  of 
a  large  quantity  of  land  in  a  Zamindari,  and  to  set  aside  an  order 
of  the  Collector  which  was  against  his  possession.  The  title  set 
up  by  Ghasa  Singh  was  a  very  simple  one,  that  he  was 
one  of  two  brothers,  his  brother  being  Bhup  Singh,  who  died 
in  1S50  ;  that  he  was  joint  in  property  with  Bhup  Singh  ;  that 
upon  Bhup  Singh's  death,  leaving  two  sons,  Amrao  and  Basant,  his 
estate  went  to  those  two  sons  and  that  he,  Ghasa  Singh,  then  be- 
came joint  with  them  ;  upon  their  both  dying  without  issue  the 
whole  estate  devolved  on  him.  He  brought  his  action  against 
three  widows,  one  of  whom  only  has  appealed,  the  widow  of 
Basant  Singh.  Her  case  is  that  Bhup  Singh  and  Ghasa  Singh 
were     separate;   that   the   whole   of    the     property   in   question 

♦Present:— Sir  Barnes  Peacock,  Sir  Robert.  P.  Collier  and  Sir  Richard 
Couch, 
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belonged  to  Bhup  Singh,  the  plaintiff  having  no  interest  therein, 
but  acting  only  as  manager;  that  consequently  it  descended  to  the 
sons  of  Bhup ;  and  that  she  as  the  widow  of  the  survivor  is 
entitled  to  the  property.  That  is  the  issue  between  the  parties. 
The  defendant  alleged  that  Sheoraj  Singh,  who  died  in  the 
year  1800,  shortly  before  his  death,  adopted  his  grandson,  Bhup 
Singh,  then  a  young  child,  and  tliat  by  that  adoption  Bhup  Singh 
obtained  the  whole  of  the  property.  The  plaintiff  denied  the 
adoption ;  he  further  contended  that  no  such  adoption  could  have 
been  legally  made,  and  asserted  that  Bhup  Singh,  soon  after  or 
about  the  time  when  he  became  of  age,  entered  into  possession  of 
the  property  of  his  grandfather  by  the  permission  of  the  widow 
of  the  grandfather  and  his  own  mother,  who  certainly  would  have 
taken  before  him,  and  that  he  in  point  of  fact  was  in  possession  ; 
that  the  plaintiff,  his  younger  brother,  who  was  bom  some  ten 
years  after  him,  making  a  claim  to  the  property,  he  and  Bhup 
Singh  after  some  dispute  between  them,  came  to  an  arraugeraent 
which  was  embodied  in  an  agreement  dated  the  4th  January  1 835, 
whereby  they  shared  the  property  equally  between  them,  Bhup 
Singh's  name  alone  being  entered  in  the  register  as  the  owner. 
If  that  agreement  is  made  out,  it  becomes  immaterial  to  consider 
whether  there  was  an  adoption,  or  whether  such  an  adoption  coultl 
legally  take  place.  Their  Lordships  have  accordingly  confined 
the  argument  in  the  first  instance  to  the  question  whether  there 
was  such  an  agreement.  The  lower  Court  have  found  that  there 
was  an  adoption,  and  that  there  was  no  such  agreement,  and  that  a 
document  put  in  by  the  plaintiff  which  purports  to  be  a  copy  of 
the  agreement  was  a  forgery.  The  High  Court  have  reversed  that 
judgment,  finding  that  the  agreement  of  the  4th  January  1S35  was 
a  valid  one,  and  that  it  was  sufficiently  proved  ;  and  they  have 
found  further,  as  a  fact,  that  Ghasa  Singh  has  been  all  along  in 
possession  of  the  property,  and  in  recognised  possession,  first  by 
his  brother  Bhup,  and  subsequently  by  his  nephews.  From  that 
judgment  of  the  High  Court  this  appeal  is  preferred.  The 
plaintiff  (for  whom,  on  his  death,  his  son  has  been  substituted) 
called  for  a  certain  box  which  was  in  the  custody  of  the  Court  of 
Wards,  in  which  he  said  he  thought  that  certain  agreements  would 
be  found,  among  other  documents.     Upon  the  box  being   opened  a 
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copy  of  the  alleged  agreement,  which  he  certainly  did  not  set  up 
in  his  plaint,  was  found.  This  copy,  according  to  the  stamp,  must 
have  been  made  at  least  as  late  as  1846.  Before  going  into 
question  whether  this  document  is  genuine  or  a  forgery,  it  is  neces- 
sary to  deal  with  objections  which  have  been  made  at  their 
Lordships'  bar  to  its  reception.  In  the  first  place,  it  has  been 
objected  that  the  original  has  not  been  shown  to  have  been  lost 
or  destroyed  ;  secondly,  that  there  is  no  sufficient  evidence, 
assuming  that  there  had  been  an  original,  that  this  document  is  a 
true  copy.  These  objections  do  not  seem  to  have  been  taken 
or  at  all  events  to  have  been  insisted  upon,  in  the  first  Courts. 
Both  sides  appear  to  have  applied  themselves  to  the  question, 
on  which  they  went  into  a  vast  quantity  of  evidence,  as  to 
whether  this  document  was  or  was  not  a  forgery.  If  the  contention  of 
the  defendant  had  been,  not  that  it  was  a  forgery,  but  that  it  ought 
not  to  be  looked  at,  because  the  original  had  not  been  searched 
for  or  shown  to  be  lost  or  destroyed,  that  is  an  objection  which 
ought  to  have  been  taken  and  dealt  with  by  the  Courts  below  ; 
but  it  is  not  dealt  with  in  either  of  the  judgments.  Even  if  the 
document  had  been  improperly  received  in  the  first  Court  it  would 
not  have  been  too  late  to  have  objected  to  its  reception  in  the 
High  Court.  But  no  such  objection  appears  to  have  been  taken,  aad 
the  High  Court  considered  the  only  question  before  them  to  be 
whether  this  document  was  a  forgery  or  not.  With  respect  to  the 
proof  of  it,  their  Lordships  have  to  observe  that  it  purports  upon 
the  face  of  it  to  be  a  copy  certified  by  the  record  keeper.  It  is 
certified  by  Thakur  Dass,  record  keeper,  and  it  is  compared  by 
Kadir  Baksh,  assistant,  and  Kadir  Ali  copyist ;  and  referring  to 
certain  parwanahs  (which  for  this  purpose  must  be  assumed  to  be 
genuine,)  it  would  appear  that  the  agreement  of  which  the  copy 
is  put  in  was  one  which  arose  in  this  way  :  parwanahs  were  issued 
from  the  office  of  the  Collector,  one,  being  the  earliest  of  them,  of 
the  14th  October  1834,  in  which  this  is  stated  : — **  It  appears  from 
the  petition  of  Ghasa  Singh  that  he,  being  displeased  with  his  bro- 
ther Bhup  Singh,  prays  for  the  entry  of  his  own  name  in  respect 
of  the  estate ;"  and  then  further  there  seems  to  be  a  report  from 
Anup,  the  father  of  the  brothers ;  and  there  follows  a  parwanah 
of  the  12th  November  1834,  which  runs  in  this  way  : — "  I  perused 
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your   report  dated   18th  October   1834,  endorsed  on  the   petition 
of  Ghasa  Singh,  purporting  that  you  have  effected  an  adjustment 
between  your  sons  Bhup  Singh  and  Ghasa  Singh  in   the    following 
manner/'     And    then   the   manner  is  related.     Then  again  there 
is  a  furtlier  paper  signed  "  H.  Lushington,  Collector"  :— As  Chan- 
dhri  Anup  Singh  and  Bhup   Singh  have  carried  out   the    Coun'a 
order,   the  Court  has  been  pleased  and  satisfied.     The  papers  may 
be  deposited."     And  there  is  a  further  order  of  H.    Lushington:— 
•'Entered  in  Diary  No.     72,     Let  it  be  filed  with  the  record."    So 
this  is  a  document  executed  in   pursuance   of  an    order  from   the 
Court,  and  directed  to  be  filed  upon  the  records  of  the  Court.    It 
is  certified  by  the  record  keeper,  and  appears  to  have  been  compM-ed 
by  copyists.     Under  these  circumstances  it  appears  to    their    Lord- 
ships  that   this   is  a  document  purporting  to  be  a  copy  of  a  public 
record  certified  by  the  officer  who  had  the  custody  of  it ;  and  under 
those  circumstances  it  would   be  admissible  in  evidence,  and  should 
be   taken   notice    of  by    the   Courts   in   India,  whose  law  on  that 
subject  is  very  much  the  same  as   ours.     So  much   therefore   with 
respect  to  the  technical  objections  to  the  admissibility  of  this  docu- 
ment.    With   respect  to  its  being  a  genuine  document  or  a  forged 
one,  these  considerations  arise :     If  it  were   forged  it    would   seem 
that   it   must   have  been  forged  by  the  plaintiff  in  August  or  Sep- 
tember 1871.  Upon  the  death  of  Basant,  his  last  surviving  nephew, 
early  in  August  1871,  the  box  which  has  been  spoken  of,    contain- 
ing  those   and  other  papers,  seems  to  have  got  into  his    possession 
but  was  given  up  by  him  on  the  15th  September  of  that  year,  and 
if  he   did   forge  this  and  the  other  documents  in  the  box  he  must 
have  forged  them  then ;  and  he   must  have   been    guilty    of  very 
extensive   forgeries,   because  this  is  not  an  isolated  document,  but 
is  connected  with  good  many  others.     It  is  connected  with  the  two 
parwanahs  which   have   been  referred  to ;  and  it  may  here  be  as 
well  to  read  the  parwanah  of  the    12th  November    1834.     **To 
Anup  Singh,  high  in  rank — may  you  be  in  peace.     I  perused  your 
report,  dated  30th  October  1874  endorsed  on  the  petition  of  Ghasa 
Singh,   purporting  that  you  have  effected  an  adjustment  between 
your  sons   Bhup  Singh  and  Ghasa  Singh  in  the  following  manner  ; 
*  That,  this  estate  having  been  left  by  Chaudhri    Sheoraj    Singh, 
the  false  grandfather  of  the  two  brothers,  Ghasa  Singh  is  entitled  to 
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inherit  in  the  same   way   as  Bhup  Singh ;   but,  according  to   the 
ancient  custom  prevailing  among  all  the  Rais  and  the  brotherhood, 
Bhup  Singh,  the  elder  brother,  was  installed"'  and  so  on.     Then  it 
goes  on  to  say  :  "As  the  adjustment  made  by  you  is  quite  satisfac- 
tory,  the  Court  approves   of  it  ;  but   it  behoves  you   to   cause  a 
writing  to  be  drawn  up  by  the  two  brothers,   in   order  to   prevent 
future  disputes,  as  you  are  the  protector   of  both  of  them."     Then 
comes  the  copy  of  the  agreement  which  is  contended  on  the  part  of 
the  plaintiff  to  have   been   made  in   pursuance  of   this   parwanah, 
and  it  is  in  these  terms:  It  purports  to  be  signed  by  Bhup  Singh.  It 
is  possible  that  there  may  have  been  two  documents,  and  one   may 
have  been   signed   by  one  brother,   and   one    by   the  other.     "I, 
Chaudhri  Bhup  Singh,  son  of  Chaudhri  Anup  Singh,    resident  of 
Sherkote  and  talukdar  of  Sherkote  and   Afzalgarh    Rosinda,    here- 
by do  declare  :  That  in   these,  Chaudhri    Qhasa   Singh,    my     real 
brother,  being  displeased  with  me,  presented  an  application   to  the 
Collector  for  the  entry     of  his  name  in  respect  of  the  illaka  ;    that 
2Lparwanah  dated  the  14th  October  1834  was  issued  by  the  autho- 
rities to  Chaudhri  Anup  Singh,  my  father,  directing  him   to    settle 
the  dispute  between  me  and  the  said  brother  ;    and   he   eflfected   a 
reconciliation  between  us  on  these  terms,  that    my  name  should  con- 
tinue recorded  in  the  public  papers,  as  before,  that  the  riasat  having 
been  left  by  Chaudhri  Singh,  the  false  grandfather  of  us  two  brothers, 
the  said  brother  is  a  co-sharer  in  and  proprietor  of  the    estate,  and 
the  entry  of  my   name  shall   not  be    prejudicial    to  his  right ;  that 
under  these  circumstances  the  said  brother  should  be  my  co-partner, 
and  enjoy  the  profits  and  bear  losses  and  he  shall   on  his  own   au- 
thority manage  all  the  estate  aflfairs  and  collections  and  alterations  ; 
that  the  said   brother   shall   always   spend    whatever   amount   he 
should  deem  proper  for  the   expenses  connected   with  the  family 
affairs,  for  the  establishment,  and  for  maintaining  the  durbar  (pres- 
tige) to  the  estate ;  that  I,  who  have  been  the  masnad-nashin  of  the 
riasat  from  the  beginning,  should  continue  to   remain  as  such,  but 
I  should  not  interfere  with  and  make  alterations  in  the  transactions 
effected  by  the  aforesaid   brother ;  that  the   said   brother   should, 
with  my  consent,  manage   and    look    after   the   illaka    and    make 
collections  and   alterations   in  the    manner   he    thinks   proper.     I 
have  therefore  executed  this  deed  of  agreement,  that  it  may  serve 
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J-  C.         as  evidence  in  time  of  need."     A   further  parwanah  on  the  12th 
l^         January  1835   recognises  this  document.     "As   Chaudhri  Anup 


Rani  Badam    Singh   and   Bhup   Singh   have    carried   out   the   Court's     Order, 
V,  the  Court   has  been   pleased  and  satisfied.     The  papers   maybe 

"torof^^"  deposited  as  pai^wanah  certifying  my  satisfaction  [a  piece  of  paper 
BuNOR.  iswaiiting  here].  12th  January  1835."  If  the  agreement  is  a 
forgery,  it  seeras  to  follow — and  that  contention  has  not  been 
shrunk  from  by  the  Counsel  for  the  defendant — that  these  other 
parivanaks  which  have  been  read  are  also  forgeries.  But  there 
are  subsequent  orders,  for  example  a  ffukumnamah  of  the  14th 
June  1836,  which  is  addressed  to  Bhup  Singh  and  Ghasa  Singh, 
possessors  of  Tuppa  Bamnauli.  There  is  a  parwanah  of  the  24th 
April  1089,  addressed  to  Anup  Singh,  father  and  guardian  of  the 
two  sons,  Bhup  Singh  and  Ghasa  Singh,  zemindars  of  Miambhaipur 
Pargana  Sherkote  ;  there  are  parwanaha  of  the  13th  July,  and 
one  of  the  18th  September ;  there  are  later  parvxindha  addressed  to 
Bhup  Singh  and  Ghasa  Singh  as  possessors  of  the  estate.  If  the 
defendant's  case  is  correct,  namely,  that  Ghasa  had  no  connection 
whatever  with  this  property,  that  he  was  merely  an  agent  and  a 
manager,  all  these  panoanahs  are  entirely  unaccountable  ;  he  must 
contend  that  they  are  all  forgeries.  But  the  diflSculty  of  holding 
these  documents  to  be  forgeries  does  not  stop  here,  because  we 
have  in  parts  of  these  voluminous  and  confused  records,  a  number 
of  other  papers  which  are  called  minutes  relating  to  the  estate. 
The  first  minute  put  in  is  dated  the  23rd  December  1860  :— 
''During  the  current  year  the  sugarcane  crop  has  failed  in 
several  of  the  villages  in  the  Bangar  Division.  In  order  to 
collect  the  balance  of  the  rents,  it  seems  proper,  under  all 
circumstances,  to  make  a  remission  of  the  rents  for  the  sugar- 
cane lands  in  favour  of  the  cultivators ;  but  whereas  this  cannot 
be  done  without  the  sanction  of  my  uncle  Kibla  Chaudri  Ghasa 
Singh,  this  minute  should  be  submitted  to  him  for  his  sanction." 
That  is  signed  Umrao  Singh.  There  is  indeed  some  question 
whether  that  was  written  by  Umrao  or  by  somebody  for  him; 
but  there  are  many  others  which  follow  as  to  which  there  is  no 
question  as  to  the  signature.  Then  there  is  this  entry  : — "That 
minute  forwarded  by  Umrao  and  Basant  was  read  before  me  today, 
whereas   it  seems  proper  that  the  sugarcane  field  should  be  mea- 
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sured ;"  and  so  on.     Then   a  direction  is  given  that  it  should  be         J-  C. 
done,  and  it  is  signed  "  Qhasa  Singh/'     A  number  of  these  follow,  *^ 

many  of  which  it  is  not  necessary  to  read ;  but  it  may  be  as  well    Ra^'  Badam 
to  refer  to   one  as  late  as  the  27th   June  1865.     This  is  signed  v. 

"Umrao  Singh,"  and  it  is  addressed  to  "  Ghasa  Singh:''— "As  you  '^^^o^^^^' 
are  my  and  my  brother  Basant  Singh's  patron,  guardian,  and  also  Bijnor. 
the  proprietor  of  the  estate ;  and  as  Chaudri  Basant  Singh,  my 
brother,  is  squandering  away  money ;"  and  so  on.  Then  he  requests 
Ghasa  to  make  the  proper  arrangements : — "Make  whatever  arrange- 
ments you  deem  best ;  you  are  the  owner  and  guardian."  With 
respect  to  these  documents, — and  there  are  many  more  of  them,— 
it  is  to  be  observed  that  the  Subordinate  Judge  does  not  declare 
them  to  be  forgeries,  but  merely  expresses  some  doubt  as  to 
their  genuineness.  The  High  Court  make  this  observation  with 
respect  to  them :  "The  minutes are  proved  to  be  genuine  docu- 
ments, and  proved  beyond  a  doubt  that  the  position  of  the  plaintiff 
was  not  that  of  an  agent,  but  that  of  a  principal  owner  of  the  estate, 
exactly  that  position,  in  short,  which  was  assigned  to  him  by  the 
agreement  of  4th  January  1885."  These  minutes,  therefore,  are 
treated  by  the  High  Court  as  undoubtedly  genuine,  and  are  not 
pronounced  to  be  otherwise  by  the  Court  below ;  and  their  Lord- 
ships see  no  reason  whatever  for  not  accepting  them  as  genuine. 
If  so,  these  minutes  have  a  very  strong  bearing  on  the  previous 
parwanahs  and  the  agreement ;  they  are  altogether  consistent  with 
them,  and  tend  to  show  that  they  also  are  genuine.  Taking  the 
evidence  of  the  parwanahs,  together  with  the  evidence  afforded  by 
these  minutes,  their  Lordships  are  of  opinion  that  even  if  the  copy 
of  the  agreement  were  altogether  rejected,  on  whatever  ground, 
whether  technical  or  otherwise,  there  would  be  a  very  strong  case 
on  behalf  of  Ghasa  that  there  had  been  some  airangement  between 
the  brothers,  and  that  he  had  been  in  possession  of  the  estate  for 
such  a  space  of  time  as  would  throw  on  the  defendant  a  burden  of 
proof  that  he  was  wrongfully  in  possession,  which  she  has  altogether 
failed  to  discharge.  Under  these  circumstances  their  Lordships 
are  of  opinion  that  the  judgment  of  the  High  Court  was  right ;  and 
they  will  humbly  advise  Her  Majesty  that  that  judgment  should  be 
affirmed  and  this  appeal  dismissed  with  costs. 

Appeal  dismissed. 
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transferred  the  case  to  the  Settlement  Officer  for  the  orders  of  the 
Financial  Commissioner,  a  proceeding  which  may  have  been  irre- 
gular, though  in  point  of  substance  no  doubt  he  was  right  in 
supposing  that,  as  the  Financial  Commissioner  had  decided  in 
the  case  of  Daryao  against  Debi,  so  he  must  decide  in  the  litiga- 
tion  by  the  sons  of  KhuUuck  against  the  sons  of  Ranjeet. 

The  effect  was  that  Debi  was  still  held  entitled  to  the  property, 
but  that  he  was  bound  to  give  maintenance  both  to  his  younger 
brother  and  to  the  sons  of  KhuUuck,  the  present  respondents. 
The  maintenance  for  the  respondents  was  fixed  at  600  Rupees, 
and  the  order  fixing  the  maintenance  was  made  on  the  15th 
December  1868.  At  that  time  it  appears  that,  Chait  Singh 
being  a  young  boy,  Kalka  Singh  acted  for  him.  In  the  first 
instance  Kalka  Singh  objected  to  the  maintenance  on  the  ground 
that  he  might  prejudice  his  rights  to  the  estate,  but 
after  a  year  or  so  had  passed,  he  was  what  is  commonly  called 
starved  out.  He  presented  a  petition  saying  he  could  not 
hold  out  any  longer,  that  he  was  in  great  distress,  and  there- 
fore he  asked  for  the  maintenance.  That  maintenance  he 
got,  and  the  next  year  he  and  his  brother  signed  a  receipt 
for  their  maintenance.  In  the  meantim  e  the  petition  of  appeal  by 
Daryao  before  this  Board  proceeded,  and  it  was  heard  on  the 
4th  November  1873.  It  resulted  in  a  reversal  of  the  decree 
made  on  review  by  the  Financial  Commissioner,  and  the  restitu- 
tion of  Daryao  Singh  to  the  seven-sixteenths  which  were  decreed 
to  him  by  the  Lower  Courts  in  India.  That  put  the  present 
respondents  in  a  totally  different  position,  because  the  principle 
applying  to  them  was  the  same  as  the  principle  applying  to  Daryao, 
and  sometime  afterwards  the  respondents  petitioned  the  Commis- 
sioner to  put  them  in  possession  of  the  seven  annas  share  that 
they  sued  for.  Now  that  is  the  document  which  is  stated  to  be 
the  inception  of  the  fraud  committed  by  the  respondents,  and 
it  may  be  as  well  to  read  it.  The  petition  is  this  :  **That  this 
Court  passed  an  order  in  the  above  case," — the  above  case  being 
the  suit  between  the  two  branches  of  the  family — "  on  the  5th 
September  1868,  to  the  effect  that  Debi  Singh's  appeal  against 
Daryao  Singh  regarding  a  share  of  Ilaqua  Baniamow  was  ponding 
in  the  Financial  Comissioner's  Court,  and   that   the  order  which 
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should  be  passed  in  that  case  would  govern  this  case  also."    So         J-^- 
far   that  is  perfectly  correct.     The  Financial  Commissioner,  having  '^^^ 

modified  the  orders  of  the  Lower  Courts,  passed  a  decree  in   favour       Thakur 
of  Debi  Singh  ;  but  the  Lords  of  the  Privy  Council  have  reversed    and  Another 
the  Financial  Commissioners*  decision,   upheld  that  of  the  Lower        Kalka 
Court,  and  passed  a  decree  in    favour  of  Daryao  Singh.     Therefore       ^^^^h 

the  petitioners    pray   that  a  decree  be  likewise  passed   in  favour  

of  applicants    for  seven  annas  share  of  Ilaqua  Baniamow,   and  the 
case  disposed  of." 

The  order  made  upon  that  petition  by  Mr.  MacAndrew  was 
simply  that  "the  petitioner  should  apply  for  execution  of  Mr.  Boys' 
decree  dated  10th  October  1866,"  which  it  is  said  was  kept  in 
abeyance  by  Mr.  Tucker's  order  of  5th  December  1868,  as  it  de- 
pended on  the  Privy  Council  decisiou  in  Darayao  Singh  v,  Debi 
Singh,  which  is  dated  20th  November  1873.  The  fraud  alleged 
is  that  the  respondents  did  not  state  on  the  face  of  that  petition 
that  they  had  applied  for  maintenance,  and  had  received  main . 
tenance  under  the  order  of  the  15th  December  1868.  Now  whe- 
ther the  receipt  of  that  maintenance  was  a  material  circumstance 
in  the  case  has  not  been  argued,  for  the  case  did  not  reach  that 
point;  and  their  Lordships  express  no  opinion  upon  it.  The  ques- 
tion which  must  be  decided  in  the  appellants'  favour,  before  the 
argument  can  usefully  proceed  any  further,  is  the  question  whether 
there  was  any  fraud  committed  on  them  by  the  omission  from  this 
petition  of  the  matters  affecting  the  receipt  of  maintenance.  The 
course  that  the  petition  took  was  this:  The  Deputy  Commissioner, 
before  whom  the  matter  came,  considered  that  he  had  no  jurisdic- 
tion in  the  case,  and  he  dismissed  the  application  with  costs. 
Whether  that  hearing  was  exparte  or  not  does  not  appear ;  but  if  it 
was,  no  harm  was  done  to  the  appellants  by  the  exparte  application, 
because  it  was  dismissed  with  costs.  Then  there  was  an  appeal 
to  the  Commissioner  of  Sitapur,  Mr.  MacAndrew.  He  says  that 
he  is  unable  to  understand  the  reasoning  of  the  Deputy  Commis- 
sioner, and  reverses  the  order  of  the  Deputy  Commissioner,  and 
orders  that  the  decree  holders — that  is,  the  holders  of  Mr.  Boys' 
decree, — "will  each  be  put  in  possession  of  a  three-anna  and  six 
pie  share  of  the  estate  of  Baniamow."  There  again  is  a  dispute 
whether   that  hearing  was   exparte   or   not.     Whether  it  was  ex- 
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J-  C.         parte  or  not,  what  came  afterwarda  was  certainly  not  exparte,  be- 

if^         cause   the   present   appellants  then  appealed  to  the  Judicial  Com- 

Thakur       missioner.     They  state  nine  grounds  of  appeal,   and   they   do   not 

and  Another    state   that  any  fraud  had  been  committed  upon  them  or  that  they 

Km-ka        '^^^^   ^^^^   taken   in  any    way  by  surprise ;  and  it  is  impossible  to 

Singh         suppose  that  if  they  had  felt  they  were  surprised   by  any   exparte 

proceedings,   much   more  if  they  had  felt  there  was  any  fraud  in 

the  matter,  they  would  not  have  put  that  in  the  forefront  of  their 
appeal.  They  do  state  that  the  respondents  had  received  main- 
tenance, and  that,  as  he  had  kept  quiet  and  did  not  appeal,  he 
cannot  now  be  considered  a  decree  holder.  Therefore  they  raise 
the  question  on  this  appeal  whether  the  receipt  of  maintenance 
would  or  would  not  be  a  bar  to  the  execution  of  Mr.  Boys'  decree. 

Upon  that  appeal  the  Judicial  Commissioner  decides  against  the 
appellants.  He  says  : — "  I  decline  to  admit  a  second  appeal  in  this 
case.  It  is  quite  clear  that  efiect  must  be  given  to  the  decree  of 
the  Privy  Council  which  affirms  the  rights  of  the  decree  holders." 
Then  he  says  they  have  been  kept  long  enough  in  suspense,  and 
the  appeal  is  rejected. 

Now  it  is  alleged  that  Mr.  Currie,  the  Judicial  Commissioner, 
did  not  go  into  the  question  upon  the  appeal ;  but  if  that  were  so, 
the  grounds  of  appeal  were  all  before  him,  and  the  proper  course 
would  have  been,  if  he  erred  in  making  that  decree,  to  appeal  to 
the  Privy  Council.  That  course  Was  not  taken,  and  the  decree  of 
Mr.  Currie  has  become  a  final  decree  ;  and  now  it  is  sought,  in 
an  entirely  difTerent  proceeding,  to  set  aside  that  decree  for  fraud. 
Their  Lordships  are  unable  to  see  that  there  is  the  least  ground 
for  alleging  fraud  in  obtaining  that  decree.  If  there  was  any  ground 
for  alleging  fraud  in  obtaining  the  decree  of  the  15th  December 
1875,  then  that  ought  to  have  been  alleged  either  in  those  proceed- 
ings or  by  some  proceeding  taken  immediately  afterwards.  The 
course  which  the  present  litigation  took  ended  by  the  Judicial 
Commissioner  dismissing  the  suit ;  and  their  Lordships  think  he 
was  right  in  so  doing. 

Upon  every  ground,— that  the  suit  was  not  brought  until  the 
25th  March  1879,  that  there  is  no  reason  to  suspect  any  fraud 
whatever  or  any  surprise  or  any  concealment,  and  that  if  there 
were,  this  is  not  the  proper  mode  or  the   proper  time  to   challenge 
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it, — tbeir   Lordships   think  that  the   appeal    fails,  and  they   will 
therefore  humbly  advise  Her  Majesty  to  dismiss  it. 
The  appellants  must  pay  the  costs. 


J.C. 

1883 


Thakur 
Appecd  di^issed.         .^f  ^er 


RAJAH  RAM  RUNJUN  CHUCKERBUTTY  BAHADOOR. 

verstLS 

BABOO  RAM  PROSAD  DASS. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  IN  BENGAL. 

Award^Ambtguify, 

Their  Lordships  were  of  opinion  that  the  award  which  the  defendant  sought 

to  avoid  was  binding  upon  him;  that  the  said  award  was  not  ambiguous  and 

that  it  conveyed  the  right  to  the  land  which  had  been  in  dispute. 

This  was  an  appeal  against  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal.     The  facts  are  fully 
stated  in  the  judgment  of  their  Lordships  which  was  delivered  by 
Sir  Robert  P.  Collier  :— This  appeal  arises  out  of  a  dispute 
between  two  zamindars  whose  properties  adjoin^  the  plaintiff,  Baboo 
Ram  Prosad  Dass,  being  the  zamindar  of  a  Tuppa  called  Belputta, 
and  the  defendant,  Rajah  Ram  Runjun  Chuckerbutty,  (with  whom 
were  joined  several  lessees  of  his),  being  the  zamindar  of  Mahome- 
dabad.     The  plaintiff's  property  is  to  the  north  of  that  of  the  Rajah. 
The  plaintiff,   though  in  terms   his  action   is   described  as  one  to 
quiet  his  possession,  has  been  treated,  their  Lordships  are  not  pre- 
pared to  say  wrongly,  by  the  two  Courts,  as  suing  to  obtain  possession 
of  certain  property  in  dispute,  amounting   to  1,336  bighas  and  17 
cottahs,  which  the  plaintiff  alleged  to  be  to  the  north,  the  defendant 
to  the  south,  of  the  proper  boundary  line  between  the  two  estates. 
The  plaintiff's  main  proof,  indeed  the  only  proof  which  now  need  be 
considered  is  a  certain  award  which    was   made  under  these  circum 
stances.     In  the  year  1877,  Mr.  Wood,   a  Settlement   Officer,   was 
employed  in  the  district   in  which  these  estates  lie,  and  thereupon 
both  proprietors  joined  in  a  petition  to  Mr.  Wood  to  appoint  arbi- 
trators for  the  purpose  of  settling  the  boundary  between  the  estates. 
In  pursuance  of  this  request  Mr.  Wood  appointed   arbitrators,  who 
made  an  award  in  which  they  say  : — '^Having,  in  the  presence  of  the 
karpurdazes  of  both  the  parties,  taken  down  the  depositions  of  the 

♦Present  :— Lord  Blackburn,  Sir  Barnes  Peacock,    Sir  Robert  P.  Collier, 
Sir  Richard  Couch  and  Sir  Arthur  Hobhouse. 
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witnesses  of  both  parties  on  the  disputed  locality,  and  made  inves- 
tigation and  inquiry  on  the  spot,  and  having  observed  the  aspect 
of  the  place,  we  have  ascertained  as  follows."  Then  they  proceed 
to  lay  down,  with  much  minuteness,  and,  as  it  would  seem 
with  respect  to  a  good  part  of  the  award,  with  much  accuracy,  the 
boundaries  between  the  two  properties.  The  paragraph  in  the 
award  which  has  led  to  the  present  dispute  is  the  following  :— 
"  Going  along  west  from  the  high  peak  of  Satbar  Pahar,  which  is 
on  the  south  of  Lufshapara,  one  comes  to  a  Qurh  called  Rajgurh. 
On  the  south  of  it  is  Doobhiadihi,  in  Mahomedabad.  On  the  north 
of  that  Ourh  is  Kolarkoonda,  in  Belputta.  On  the  west  of  it  is 
Terma  hill ;  on  the  east,  south  and  west  is  Mahomedabad.  On 
the  north  is  Belputta."  It  is  contended  on  behalf  of  the  defend- 
ant, in  the  first  place,  that  he  never  agreed  to  be  bound  by  this 
award,  and  is  not  bound  by  it ;  secondly,  that  the  award  is  ambi- 
guous on  the  face  of  it,  and  therefore  is  null  and  void  ;  thirdly, 
that  the  true  construction  of  it  gives  to  him  the  property  in  dis- 
pute. With  respect  lio  the  first  question,  their  Lordships  are 
clearly  of  opinion,  as  has  been  found  by  both  Courts,  that  the 
defendant  did  submit  to  this  arbitration,  and  that  he  ratified  and 
adopted  the  award  after  it  had  been  made  ;  and,  further,  that  the 
arbitration  was  intended  by  both  parties,  not  merely  to  determine 
possession  at  the  time,  but  to  determine  the  right  to  the  land  be- 
tween the  parties.  Upon  the  award  being  made  both  parties 
appear  to  have  been  quite  satisfied  with  it ;  so  satisfied  that  they 
petitioned  the  Settlement  Officer  to  lay  down  solid  brick  pillars 
along  the  line  settled  by  the  arbitrators  in  order  that  the  boundary 
should  remain  a  perpetual  record  of  their  respective  rights.  The 
Settlement  Officer  did  not  comply  with  this  request,  but  made 
the  following  order  : — "  That  if  the  petitioners  construct  the 
pillars  themselves  there  will  be  no  likelihood  of  objection  here- 
after. It  is  not  necessary  for  the  Court  to  pass  any  order  in  this 
matter."  At  the  end  of  the  award  at  page  85,  there  is  this  state- 
ment : — '*  Decision  of  the  arbitrators  confirmed.  The  26th  April 
1877.  Syud  Shore  Ally,  Deputy  Collector."  Their  Lordships  are 
of  opinion  that  this  document,  together  with  the  submission  and 
other  evidence,  clearly  shows,  as  the  Courts  have  found,  that  both 
parties  accepted  and  adopted  the  award,  and  that  it  was  confirmed 


INDIAN   APPEALS.  469 

by  the    Settlement  OflScer.     The  next  question  is  whether  the  J»  C. 

award  is,  upon  the  face  of  it,  so  ambiguous  that  it  cannot  be  en-  ^^ 

forced?     Their   Lordships   see  no    such  patent  ambiguity.     The  — • 

xxAj  AH  XxAM 

words  which  have  been  read  may  or  may  not  become  clear  when        Runjun 

Chuck  PR— 
they  are  applied   to   the  ground,  but   there    is   nothing  in  them     butty  Ba- 

which  shows  that  a  distinct  boundary  line  cannot  be  drawn  in       hadoor 
accordance  with  them.     It  is  only  necessary  to   read  these  words    Baboo  Ram 
in  the  award  :  — "  On  the  west  of  it  (Rajgurh)  is  Terma  hill ;  on  Dass. 

the  east,  south,  and  west  is   Mahomedabad  ;  on  the  north  is  Bel- 
putta."  That  is  to  say,  taking  the  ridge  of  Terma  hill  as  the  divid- 
ing line,  the  land  of  the  plaintiff  is  to  the  north    and   the  land  of 
the  defendant  is  on  the  other  side  of  it.     Now  comes  the  question 
of  how  this  description  is  applied  to  the  ground.     One   would  be 
led  from  it  to  suppose  that  Terma  hill  adjoined  Rajgurh.     A  Ka- 
noongo  who  has  been  deputed  to  make  a  local  examination,  the 
Judge  of  the  first  Court,  and   the  High  Court,  have  all  come  to 
the  conclusion  that  Terma  hill  does  adjoin    Rajgurh;  /.  e.,  that  it 
consists  of  a  range  of  low  hills  or  spurs  leading  from  Rajgurh  to  a 
high  peak,  which  may  be  called  "  Terma  Proper,"  at   a   distance 
of  about  1^  miles,  and  that  the  boundary  of  the   plaintiff  is  to  the 
north  of  the  ridge  or  watershed  of  these  hills.     Mr.   Justice  White 
observes   quite   accurately   according    to    their   Lordships'   view : 
"  The  meaning  of  the  award  is  to  be  ascertained  by  its  language 
as  explained  by  evidence  of  the  topography  of  the  place,  and  of  the 
local  meaning  attached  to  the  names  of  the  places  mentioned  in 
the  award,"     This  is  the  manner  in  which  it  has  been  ascertained 
by  two  local  inquiries,  afl5rmed  by  the  High  Court,  and  the  bound- 
ary laid  down  in  accordance  with  it  gives  the  disputed  land  to  the 
plaintiff".     The  case  of  the  plaintiff  is  easily  intelligible ;  the  case 
of  the  defendant  is  by  no  means  so  intelligible.     He   contends  for 
a  line  to   be  drawn   from    Rajgurh   in   a  straight   line — he   does 
not  say  in  what  direction — to  Terma  hill,  to  what  part  of  Terma 
hill  he  does  not  say.     It  is  to  be  supposed  that  he  contends  that 
the  line  should  be  drawn  in  such  a  direction  as  to  give  him  the 
north  of  Terma  hill  proper,  and  also  the  north  sides  of  the  adjoin- 
ing hills,  which  are  described  by  the  plaintiff  as  spurs  of  Terma 
hill.     The  question  has  been  reduced  to  a  question  purely  of  fact, 
and  their  Lordships  are  of  opinion  that  it  has  been  rightly  found 


470 


PRIVY  COUNaL 


J.C. 

1883 

Rajah  Ram 

RUNJUN 

Chucker- 

BUTTY  BaHA- 

DOOR 

V. 

Baboo   Ram 

PROSAD 

Dass. 

1883 

March  20. 


by  the  two  Courts.     Their  Lordships  will  therefore  humbly  advise 

Her  Majestjr  that   the   judgment   of  the   High   Court  should  be 

affirmed,  and  this  appeal  should   be  dismissed,    and    it  should  be 

dismissed  with  costs. 

Appeal  dismissed. 


LALLA  SHEOPABSHAD. 

versus. 
JUGOERNATH. 
ON  APPEAL  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 

OF  OUDH. 
Account — Verbal  admissions — Onus  probandi. 
It  is  a  very  dangerous  thing  for  a  court  to  rest  a  judgment  upon  verbal  ad- 
missions of  a  sum  due  without  the  most  clear  and  cogent  proof  of  such  admis- 
sions. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
Court  of  the  Judicial  Commissioner  of  Oudh.  The  facts  of  the  case 
are  fully  stated  in  the  judgment  of  their  Lordships  which  was  de- 
livered by 

Sir  Arthur  Hobhouse: — This  is  a  suit  instituted  on  the  30th 
May  1879,  by  Lalla  Sheoparshad,  a  banker  of  Lucknow,  who  car- 
ries on  business  through  his  brother-in-law,  Paras  Bam.  The  de- 
fendant is  one  Juggemath  Parshad,  described  as  "the  son  and  re- 
presentative of  the  late  Deendial,"  also  of  Lucknow.  The  plaint 
sets  forth  that  there  were  commercial  transactions  between  Deen- 
dial  and  Sheoparshad,  and  that  Deendial  died  on  the  23rd  No- 
vember 1878.  Then  it  states  that  on  the  22nd  or  23rd  December 
1878  the  defendant  Juggemath,  then  his  father's  administrator, 
called  upon  the  plaintiff  and  received  a  copy  of  the  account 
contained  in  the  plaintiffs  books,  showing  Rs.  16,378  to  be  due  to 
the  plaintiff  from  the  late  Deendial.  The  gist  of  the  suit  is  set 
forth  in  paragraph  4  of  the  plaint,  and  is  as  follows: — ^''That  on  the 
31st  of  January,  last"  — that  is,  1879 — "the  defendant,  accompanied 
by  Budree  Dass  and  KuUoo  Mull,  came  to  the  plaintiff's  house  at 
Lucknow,  and  in  the  presence  of — a  number  of  persons  named — 
"admitted  the  said  balance  of  Rs.  16,378  to  be  due  from  his  father, 
but  begged  that  plaintiff  would  forego  Rs.  1.378;  and  in  considera- 

*  Present  :— Lord  Blackburn,  Sir  Barnes  Peacock,  Sir  Richard  Couch  and 
Sir  Arthur  Hobhouse. 
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tion   the  defendant  offered   to    execnte   a  bond  for  Rs.  15,000,  J.  C. 

charging  all  his  immoveable   property   with   the   payment   of  Rs.  ^^ 

15,000,   bearing   interest  at  6   per   cent,     per  annum,  payable  by    LallaSheoi* 

annual  instalments  of  Bs.  3,000  ;  to  which   proposals   the  plaintiff  ». 

agreed,   and   the  defendant  promised   to  execute  and  register  the    J^^^^ath 

said  bond  within  two  days  from   that   date."     The   breach  alleged 

is   that  the  defendant  has  not  executed  nor  delivered  the  promised 

bond.     The  prayer  of  the  plaint  is  for  the  sum  of  Rs.  15,000,  with 

interest  thereon,  at  12  per  cent,  from  the  31st   of  January,  1878, 

to  date,  and  future  interest  to  the  date  of  liquidation.     Now,  that 

is  a  plaint  in  a  very  peculiar   form, — it  alleges  an  agreement  and 

the  breach  of  an  agreement ;  it  does  not  pray  speciBc  performance 

of  the  agreement ;  it  does  not  fall  back  upon   the  state  of  things 

prior  to  the  breach  of  the  agreement,  viz,,  the  current  account  between 

the  plaintiff  and  Deendial  and  the  debt  due  from  Deendial  on   the 

footing  of  that   account;   but  it  takes  a  portion   of  the   alleged 

agreement,   namely,   an  admission   that   Rs.   15,000   is  due,   and, 

alleging  that   the   defendant  has  not  given  the  promised  security 

for   that  Rs.  15, COO,  prays  for  immediate  payment  of  it,  with  the 

usual  amount  of  interest. 

On  the  part  of  the  defendant  there  was  no  written  statement, 
but  there  was  the  usual  hearing  of  pleaders  before  issues  were 
settled,  and  the  pleader  of  the  defendant  puts  in  this  defence : 
First,  he  says  that  Deendial's  books  show  that  he  was  the  creditor 
upon  the  account  current  in  a  sum  of  somewhat  upwards  of 
Rs.  9,000.  Then  he  denies  the  allegations  in  paragaph  4  of  the 
plaint  which  is  the  one  that  has  just  been  read.  He  says  :  '*  No 
such  admission  was  made  by  defendant.  Defendant  did  not  go  to 
plaintift's  house  in  Lucknow.  No  offer  to  execute  bond  for  Rs. 
15,000  was  made,  nor  any  compromise.  What  took  place  was 
that,  on  comparing  the  respective  accounts,  the  differences  were 
found  to  be   so  great  that  no  settlement  was  made." 

Now  there  being  that  positive  denial  of  the  agreement  or  the 
admission  on  which  the  plaintiff  relied,  it  might  have  been  expect- 
ed that  the  plaintiff  would  have  fallen  back,  at  least  as  an 
alternative,  upon  the  foundation  of  the  case,  viz.,  that,  on  the 
account  current  between  himself  and  Deendial,  Deendial  was 
indebted  to  him.     But  he  does  not  do  that.    Instead  of  doing  that, 
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he  adduces  evidence  to  prove  the  admission  of  the  debt  which 
is  set  forth  in  the  plaint.  The  evidence  for  the  plaintiff 
consists  of  his  own  evidence,  that  is,  the  evidence  if  Paras 
Bam,  who  throughout  acts  as  the  person  substantially  in- 
terested, and  of  five  other  persons.  No  attempt  is  made 
throughout  the  whole  of  the  evidence  to  prove  that  any 
debt  was  due  from  Deendial  to  the  plaintiflf ;  the  whole  gist  of  the 
evidence  is  to  show  that  there  were  negotiations  between  the 
plaintiff  and  the  defendant  after  Deendial's  death,  and  that  those 
negotiations  culminated  in  a  meeting  of  the  parties  on  the  81st 
January  1879,  at  which  the  alleged  admission  and  the  alleged 
agreement  were  made.  The  principal  and  most  important  witness 
for  the  plaintiflf  is  one  Qurdial,  who  is  a  Vakil  of  the  Court,  and 
who  states  that  he  was  called  in  by  a  friend  or  colleague  of  the 
defendant,  named  Badridas  to  settle  the  matter ;  not  that  he  had 
any  authority  to  settle  the  matter,  but  he  was  asked  to  attend  a 
meeting,  and  he  did  attend  the  meeting  of  the  31st  of  January,  at 
which  the  alleged  things  were  done.  Now  to  all  that  there  is  a 
positive  denial  on  the  part  of  the  defendant.  Badridas  says  that 
he  had  nothing  whatever  to  do  with  the  settlement  of  accounts 
between  the  plaintiff  and  the  defendant;  that  he  never  went 
with  Gurdial  and  others  to  the  meeting,  and  to  the  best 
of  his  knowledge  the  defendant  never  promised  to  pay  Rs.  15,000 
to  the  plaintiff.  Another  witness,  KuUoomuU,  who  is  alleged  to 
have  been  present  at  the  meeting  when  the  agreement  was  made 
states  that  **no  accounts  between  plaintiff  and  defendant  took 
place  before  me  in  plaintiflTs  house.  On  the  31st  of  January,  1879, 
Gurdial  did  not  bring  me  and  Badridas  and  Juggernath  there." 
Then  he  says,  "  Deendial's  accounts  were  compared  by  me  and 
Ganeshi  Lai,*'  who  appears  to  have  been  some  connection  of  the  de- 
fendant's. "Some  Rs.  25,000  difiference  were  found.  I  and  Ganeshi 
Lai  went  in  December  to  Sheoparshad  s  house,  to  Paras  Ram,  during 
last  Christmas  holidays.  We  asked  him  to  compare  accounts,  and 
they  were  compared  a  little ;  but  even  these  few  items  differing, 
Paras  Ram  got  angry,  declaring  his  accounts  to  be  correct,  ours 
wrong.     This  quarrel  about  the  accounts  has  never  been  settled." 

Now  it  was  to  be  expected,  there  being  this  difference  between 
the  witnesses  who  gave  oral  evidence,  that  something  would  appear 
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in  the  books  of  the  plaintiflf  to  shew  what  took  place.     He  alleges         J-^* 
a  formal  settlement  of  accounts,   and  a  formal   agreement  for  dis-  J^ 

charo^ine  the  balance.     It  is  almost   inconceivable   that  a  banker,    Lalla  Sheo- 

i.  ,         .  ,         ,  ,     ,  ,  PARSHAD 

or  any  man  of  basmess,   should   have   made   no   contemporaneous  v. 

entry  of  such  a  very  important  transaction.     But   the  books   of   ^  uggerna 

Paras  Ram  are  produced,   and  no   entry   can  be   found  excepting 

entries  which  were  made  on  the  26th  of  May,  1879,  for  the  purpose 

of  settling  the  plaint  in  this   suit.     When  Paras  Ram  is  asked  for 

an  explanation  of  that  circumstance  all  he  can  say  is  this  : — "  The 

entry  was  not  till  May,  although  the  balance  was  settled  to  be  due 

in  January,   because  I  was  waiting  to  get  the  bond  to  enable  me 

to  close  the  account,  namely,  in  the  name  of  Ram   Ratten  Deen- 

dial,  and   open  a  new   one  in  that  of  Juggemath.     I  could  have 

commenced  a  new  account  with    Juggemath  on  getting  the   bond, 

even  if  I  had   entered  the   balance   on   the  -Slst  January.     I  did 

make  a  mistake  in  not  getting   Juggemath  to  sign  an  entry   made 

on  the   Slst   January.     I  can   give  no   reason  for    the    omission. 

Have  brought  Sheoparshad's  books.     There  is  no  entry  in  the  day 

book  of  the  31st   January,  1879."     Neither  in   the  day  book  nor 

in  the  ledger  is  there  to  be  found  any   entry    until  we  come  to  the 

26th  of  May  1879.  Then  in  cross-examination  he  is  asked  whether 

it  is  not  the  practice  to  enter   the  date  of  the  transaction  in  the 

day   book.     He   says,  '*  When  the   entry   is  not   made   on    actual 

date  of  the  transaction  it  is  the  rule  to  enter  that  date  in  the  body 

of  the  entry.  "     But  in  the   body  of  the   entry  made   on  the  26th 

of  May  no  date  appears. 

The  only  other  explanation  given  is  that  by  Qurdial,  who 
says: — '*  It  was  urged," — he  does  not  say  by  whom,  but — "  it  was 
urged  that  the  balance  of  Rs.  15,000  should  be  entered  in  books 
and  signed.  I  pointed  out  that,  if  no  instalments  were  entered  by 
which  balance  should  be  defrayed,  one  anna  stamp  would  suffice ; 
but  if  instalments  were  entered,  stamp  of  bond  would  be  necessary. 
"Kunhi  Lai,"  who  was  acting  for  the  plaintiff,  **  then  said,  *  We  can 
enter  the  balance  in  our  books,  and  Juggemath  can  give  us  his 
bond.'  Then  Juggemath  promised  his  bond  in  three  days.  Meeting 
then  broke  up." 

Now  that  is  the  whole  explanation  why  there  was  no  contem- 
poraneous entry  made. 

60 
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J«  C.  It   is   obviously    no  explanation  at  all.     The  plain  course  of  ack* 

[^  nowledging  in  writing  the  settlement   of  the  account    said   to  be 

LallaSheo-    settled    could    not   possibly   interfere  with  the  opening  of  a  new 
7/.  account  with    Juggernath,  or   aflfect   the    stamp  duty   ultimately 

JuGGERNATH  payable  ou  the  bond  to  be  given.  The  omission  to  make  an 
entry  at  the  proper  time  is  a  circumstance  bearing  very  strongly 
against  the  plaintiffs  contention,  and  leading  to  the  inference 
that  the  defendants  witnesses,  who  say  there  was  a  quarrel 
over  the  settlement  of  the  accounts,  and  that  the  quarrel  still 
remained  open,  are  much  nearer  the  truth  than  those  witnesses  who 
say  that  a  definite  settlement  was  made  at  that  moment  of  time. 
In  that  state  of  the  evidnece  the  suit  came  to  a  hearing; 
and  the  District  Judge  of  Lucknow,  Mr.  Harington,  feels  the 
difficulty  arising  from  the  state  of  the  books.  He  says  : — **  The 
plaintifif's  books,  kept  by  one  Paras  Ram^  his  brother-in-law,  are 
against  him,  insomuch  as  they  contain  no  entry  of  the  sum  of 
Rs.  15,000  said  to  have  been  admitted  as  due  on  the  31st 
January,  1879,  until  the  26th  of  May  last,  the  very  date  on 
which  the  plaint  was  drawn  up.  Such  carelessness  on  the  part 
of  so  well  known  a  firm  may  appear  unaccountable,  and  the 
explanation  given  by  Paras  Ram  was  an  unsatisfactory  one," 
He  then  weighs  the  evidence,  and  comes  to  the  conclusion  that, 
having  regard  to  the  position  an  d  high  character  of  the  wit- 
nesses of  the  plaintiflf,  he  is  bound  to  believe  them.  Then  comes 
the  question  what  decree  he  shall  give  to  the  plaintiflf.  He 
winds  up  his  judgment  thus : — **  Plaintiflf  falls  back  on  the 
admission  as  the  basis  of  his  claim  for  the  sum  admitted 
to  be  due,  and  for  interest.  Strictly  speaking,  he  is  entitled 
to  this;  but  looking  to  the  very  slipshod  nature  of  the  contract 
and  to  the  room  for  reasonable  doubts  as  to  the  details  of  what 
took  place  on  the  81st  January,  1879,  I  am  of  opinion  that 
plaintiflf  should  in  his  decree  bo  restricted  to  the  conditions  of 
the  agreement  then  made."  The  Judge  therefore  seema  to 
have  thought  that  some  reasonable  doubts  were  to  be  entertained 
as  to  what  actually  did  take  place,  and  in  efifect  he  gives  the 
plaintiflfs  a  decree  for  specific  performance  of  the  agreement 
made;  that  is  to  say,  that  payment  of  Rs.  15,000  by  instalments, 
the  first  instalment  falling  due  on  the  Slst  of  January  1880. 
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Both  parties  appealed  from  that  decree  to  the  Judicial  Commis-  J.C 

sioner;  and   the  Judicial    Commissioner,  after   laying   down   the  '^^3 

very   sound    principle   that    the  plaintifif  was   bound  to  prove  his    LallaSheo- 

/.I  ...  p       ,  .  ,  ,  PARSHAD 

case,  enters   into    a   careful   examination   of  the   evidence,   and  v 

comes  to   the   conclusion   that    the   plaintiff  has  not   proved  his   J  "ggernath 
case. 

Their  Lordships  agree  with  the  view  taken  by  the  Judicial 
Commissioner.  They  consider  that  it  is  a  very  dangerous  thing 
to  rest  a  judgment  upon  verbal  admissions  of  a  sum  due,  with- 
out very  clear  evidence,  especially  when  there  are  other  means 
of  proving  the  case,  if  a  true  one.  Now  in  this  case,  rf  it  be  true 
that  Deendial  was  indebted  to  the  plaintiff  in  the  sum  alleged, 
or  in  any  sum,  the  plaintiff's  proper  course  was  to  bring  the 
accounts  into  Court  and  to  prove  that  debt.  If  the  plaintiff 
shrinks  from  doing  that,  and  chooses  to  rely  upon  verbal  admis- 
sions made  at  a  meeting  at  his  house,  he  should  give  the  most 
clear  and  cogent  proof  of  such  admissions,  and  he  should  bring 
into  Court  a  case  that  is  not  open  to  reasonable  doubt.  Their 
Lordships  think  that  the  evidence  adduced  in  this  case  is  very 
far  from  that  clear  and  cogent  proof  which  the  nature  of  the 
case  requires. 

The  result  is  that,  in  their  Lordships'  judgment  the  appeal 
should  be  dismissed  with  costs ;  and  they  will  humbly  advise 
Her  Majesty  in  accordance  with  that  opinion. 

Appeal  dismissed. 


RUTTOO  SINGH.  J-  C* 

1883 
versus.  ,^ 

BAJRANG  SINGH  and  Others.  4^4. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

Sale  of  Land^-Purchase  front  Betuxmidar — Onus  Probandu 

The  burden  of  proof  lies  upon  a  plaintiff  who  claims  land  alleging  himself 
to  be  its  purchaser  in  good  faith  from  a  benamidar  whose  name  has  been 
recorded  in  the  revenae  records  and  who  has  by  the  act  of  the  true  owners 
become  the  apparent  owner. 

•  Preset  :— Lord  Blackburn,  Sir  Barnes  Peacock,  Sir  Robert  P.  Collier  and 
Arthur  Hobbouse. 
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J.C.  This  was  an  appeal  against  the  judgment  and  decree  of  the 

"^^3  High   Court  of  Judicature   at   Fort   William   in    Bengal.    The 

RuTToo  facts  of  the  case  are  fully  stated   in  the  judgment   of   their  Lord- 

i,.  ships  which  was  delivered  by 

Singh  Sir  ARTHUR  HoBHOUSE  : — In  this  suit  the  appellant,  who  was 

an  ^J^ers.  ^^^^  plaintiff  below,  seeks  to  recover  possession  of  land  which  he 
alleges  to  have  been  conveyed  to  him  by  one  Qirdhari  Singh  for 
the  sum  of  Rupees  80,000  by  a  deed  dated  the  5th  September 
1871,  The  defendants  below  were  Qirdhari  himself  and  the 
members  of  a  family  who  are  the  respondents  in  this  appe&L 
The  respondents  allege  that  Qirdhari,  though  registered  as  owner 
of  the  property  in  question,  was  a  mere  henamidar  and  that  they 
were  and  are  the  true  owners  and  have  been  continuoasly  in  pos- 
session. As  to  the  deed  of  September  1871,  they  allege  that  it  is 
set  up  by  one  Thakoor  Parshad  Singh,  a  connection  of  theirs  by 
marriage,  and  that  the  appellant  is  his  servant  and  nominee. 
Qirdhari  filed  a  written  statement,  in  which  he  supports  the  con- 
tention of  the  respondents  as  regards  the  title  to  the  property,  and 
denies  that  he  ever  executed  the  deed  of  sale  alleged  by  the  plain- 
tiff, or  received  the  consideration.  Both  the  Courts  below  have 
found  that  Qirdhari  was  a  mere  henamidar,  and  that  the  respon- 
dents are  the  true  owners  and  have  been  always  in  possession ;  and 
there  is  now  no  dispute  on  those  points. 

But  the  henamee  transactions  in  this  case  have  been  elaborated 
with  a  perfection  that  is  uncommon  even  in  India,  and  in  the 
opinion  of  the  Subordinate  Judge  the  respondents,  seeking  to 
baffle  their  creditors,  succeeded  so  well  in  making  Qirdhari  appear 
to  be  the  true  owner  of  the  property  that  he  was  able  to  make  a 
title  to  strangers.     He  says, — 

"  Everything  has  been  done  to  proclaim  to  the  world  that 
Qirdhari  Singh  is  the  owner  of  the  properties  ;  the  title  deeds  have 
been  executed  in  his  name,  the  dakhU-kharij  has  been  made  and 
the  butwara  effected  in  his  name,  the  Qovemment  revenue  paid  in 
his  name,  and  receipts  have  been  given  to  the  ryots  in  his  name. 
The  plaintiff  was  led  by  these  declarations  and  acts  to  believe  that 
Qirdhari  Singh  was  the  real  proprietor,  and  on  this  belief  he  pur- 
chased the  properties  for  a  valuable  consideration.  " 
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On  these  grounds    he  gave    the     appellant    a    decree.    The 
High  Court  took  a  different  view.     They   were  not  satisfied  that 
Qirdhari  ever  executed  the  deed  of  September  1871,  or  received  the 
money.     They  therefore   reversed  the  decree  below  and  dismissed 
the  suit  with  costs.     From  their  decree  this  appeal  is  presented.  It 
is  obvious  that  when  it  has  been  shown  that  the  alleged  vendor  is 
not  the  true  owner,  the  plaintiff  can  only  rely  on    his  claim  as  pur- 
chasing in  good  faith  for  value  from  a  person  who  by  the  act  of  the 
true  owners  has  become    the   apparent  owner.     There   has   been 
some  discussion  as  to  the  exact  nature  of  the  possession  enjoyed  by 
the  respondents,  as  to  the   duty  of  the  plaintiff  to  make  inquiries, 
and  as  to  his  means  of  learning  the  truth.     But  their  Lordships  do 
not  enter  ioto  this  discussion    now,   because   they   are   of  opinion 
that  the  plaintiff,  who  was  bound  to  give   clear  evidence  that  he 
paid  money  on  the  faith  of  Girdhari's  title,  has  wholly  failed  to  do 
so.     The  story  put  forward  by  the  plaintiff  is  to  the  following  effect : 
that  the  deed  of  sale  was  drawn  by  a  scribe  named   Lokenath  in 
Patna ;  that  it  was  executed  by  Girdhari  at  Lokenath's  lodging,  in 
the  presence  of  a  great   many  persons,  ten  of  whom  are  attesting 
witnesses  ;  that  it   was  taken  by  Girdhari  himself  to  Barh   to  be 
registered;  that  after  registration  Girdhari  brought  it  back  to  Patna; 
that  the  plaintiff  had  got  a  lodging  in  Patna  that  some  four  or  five 
days  after  the  execution  the  parties  met  at  the  plaintifTs  lodging 
to  complete  the  transaction ;   that  the  purchase  money  was  paid  in 
silver,  being  counted  and  handed  over  to  Girdhari    in  the  presence 
of  several  witnesses ;  and  that  at  the  same  time  the  most  important 
title  deeds  of  the  property  and  a  large  number  of  receipts  and  village 
papers  relating  to  it  were  handed  over  to  the  plaintiff.  With  respect 
to  the  execution  of  the  deed,  supported   as  it  is  by  the  registration 
and  by  the  plaintiff's  possession  of  the  documents,  it  is  a  matter  of 
considerable   difficulty  to  judge   where  the  truth  lies.     The  High 
Court  examined  the  case   very  minutely,   and  came  to  the  conclu- 
sion that  the  plaintiff  had  not  made  out  that  Girdhari  executed  the 
deed.     Their  Lordships  are  not  disposed  to  dissent,  but  they  find  it 
unnecessary  to  decide  the  question.  As  to  the  payment  of  the  money, 
the  first  observation  is  that  the  plaintiff  has  not  tendered  his  own 
evidence.    This  great  blot  in  his  case  is  not  removed  by  the  cir- 
cumstance that  Girdhari  also  has  given  no  evidence.    Girdhari  is  not 


i.e. 

1883 

RUTTOO 

Singh 

Bajrang 

Singh 

and  Others. 


478 


PRIVY  COUNCIL 


J.C. 

1883 

RUTTOO 

Singh 

Bajrang 

Singh 

and  Others. 


the  principal  defendant.  The  contest  lies  between  the  plaintiff  and 
the  respondents.  Even  if  it  lay  between  him  and  Girdhari,  it  is  he 
who  has  to  prove,  and  to  prove  very  clearly,  the  payment  of  the 
money  to  Girdhari.  The  non-appearance  of  a  party  in  Court  to'sup- 
port  his  statements  may  not  have  the  same  significance  in  India  as 
in  England.  But  in  the  first  place  there  is  nothing  to  show  that  the 
plaintiflf,  whose  occupations  are  described  in  the  plaint  as  "  Zamindari 
banking  and  agriculture/'  is  of  a  class  who  would  shrink  from  ap- 
pearing in  Court.  And  in  the  second  place  the  disinclination  to 
appear,  though  it  may  abate  or  prevent  suspicion  of  dishonesty,  can 
in  no  way  diminish  the  actual  loss  of  evidence  which  is  caused 
thereby.  The  evidence  of  payment  consists  of  the  statements  of 
four  persons,  who  say  that  they  were  present  when  the  money  waa 
counted  and  handed  over.  Their  story  is  not  entirely  consistent,, 
nor  is  it  probable.  One  witness,  Mosaheb  Singh,  says,  that 
Rupees  30,000  were  paid.  The  others  say  that  the  sum  paid  was 
Rupees  29,000  and  one  of  them,  Bolak  Sahu,says  that  he  asked  the 
plaintiflf  why  having  purchased  the  property  for  Rupees  30,000  h*e 
only  paid  Rupees  29,000,  and  that  the  plaintiff  explained  that  he 
had  previously  paid  Rupees  1,000  for  stamp  and  other  expenses. 
The  stamp  is  only  Rupees  200,  and  it  is  impossible  to  suppose  that 
the  other  expenses  can  have  amounted  to  a  great  many  rupees. 
No  explanation  is  given  why  the  expenses  of  conveyance  should  fall 
upon  the  vendor.  Nor  is  it  likely  that  the  vendor  would  consent 
to  register  the  deed  while  the  purchase  money  remained  unpaid. 
The  qualifications  of  all  the  witnesses  are  very  unsatisfactory.  The 
most  important  of  them  is  Mosaheb  Singh  who  says  that  he  was  the 
gomashta  of  Girdhari  in  1871,  and  lodged  with  him  at  trie  time  of  the 
transactions  deposed  to.  Of  him  the  Subordinate  Judge,  who  he- 
lived  the  story  of  the  payment,  has  recorded  that  he  always  evaded 
the  answers  in  cross-examination,  that  he  denied  knowledge  of  facts 
evidently  known  to  him,  and  that  he  appeared  to  be  very  partial  to 
the  plaintiflf.  The  other  three  witnesses  had  never  before  seen  Gir- 
dhari, and  were  not  confronted  with  him  in  Court.  One  of  them, 
Bolak  Sahu,  says  that  at  the  meeting  for  signature  of  the  deed,  Gir- 
dhari introduced  himself,  and  bade  the  witness  mark  that  he  was 
carrying  on  the  transaction.  Another,  Karmun,  says  that  the  plaintiff 
told  them  that  it  was  Girdhari  who  was  about  to  execute  the  deed  of 
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sale.  The  third,  Lela,  merely  judged  from  the  conduct  and  looks  of 
the  person  who  signed  the  deed  that  it  was  Girdhari.  They  knew  no 
more  of  Qirdhari's  person  at  the  alleged  meeting  for  payment.  None 
of  them  are  Patna  men.  They  belong  to  Gya,  some  forty  miles  or 
so  from  Patna ;  and,  as  the  High  Court  has  observed,  they  all  seem 
to  have  been  casually  present  in  Patna,  where  the  plaintiff  picked 
them  up  to  witness  these  important  transactions.  The  only  other 
person  specified  as  having  been  present  is  Ram  Jiwan  who  con- 
ducted this  suit  for  Girdhari.  He  states  in  his  examination-in- 
cheif,  "To  my  knowledge  no  deed  of  sale  was  executed  on  the 
part  of  Baboo  Girdhari  Singh,  I  did  not  receive  any  consideration 
money  for  Girdhari  Singh."  That  is  not  very  explicit.  But  the 
plaintiff's  counsel  did  not  ask  Ram  Jiwan  any  question  about  the 
alleged  payment  of  money  in  his  presence.  Even  if  the  witnesses 
had  been  speaking  of  events  not  intrinsically  improbable,  such 
evidence  as  this  would  be  open  to  question.  When  the  probabili- 
ties of  the  case  are  taken  into  consideration  it  will  be  found  to  be 
worthless.  How  did  the  plaintifif  raise  the  sum  of  Rupees  30,000  ? 
We  know  little  of  his  position,  but  he  can  hardly  have  had 
such  a  sum  lying  loose  in  his  cash-box.  Whatever  means  he 
took  to  raise  it,  it  must  have  been  easy  for  him  to  show  that  it 
was  done.  Again,  whether  the  sum  paid  was  Rupees  30,000  or 
only  Rupees  29,000,  it  is  calculated  that  it  would  weigh  above 
700  lbs.  avoirdupois.  How  did  it  get  to  the  plaintiflTs  lodgings  in 
Patna  ?  The  plaintiffs  dwelling  is  some  40  miles  from  Patna. 
Was  the  silver  conveyed  that  distance  ?  Was  it  brought  from  a 
bank  in  Patna  ?  The  witnesses  know  nothing  about  it  They 
say  it  was  brought  "from  inside'*  or  "  from  the  female  apartments." 
But  how  did  it  get  to  the  lodging  ?  Much  assistance  must  have 
been  required  in  conveying  as  large  a  treasure,  and  nothing  would 
be  easier  than  to  prove  its  transit  by  the  bankers,  the  escort,  the 
porters,  and  whoever  was  employed  in  supplying  or  conveying  it. 
The  plaintiff  not  only  withholds  his  own  evidence,  which,  if  he  is 
telling  a  true  story,  would  be  the  most  important  of  all,  but  does 
not  adduce  a  single  one  of  the  many  persons  who,  again  if  his 
story  is  true,  must  have  taken  part  in  raising  and  conveying  the 
money.  Instead  of  taking  that  obvious  course,  he  only  puts  for- 
ward the  inconclusive,  and   as  far  as  Mosaheb  is  concerned  the 
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wholly  untrustworthy,  testimony  above  described.  Whether  the 
witnesses  have  combined  to  tell  a  false  tale,  whether  a  drama  has 
been  enacted  to  deceive  some  of  them,  or  what  else  may  be  the 
real  solution  of  the  problem,  their  Lordships  cannot  telL  Bat 
one  result  is  clear,  which  is  that  the  plaintiff,  who  must,  if  the 
payment  were  really  made  by  him,  have  ample  evidence  to  prove 
it,  has  not  chosen  to  produce  that  evidence,  aod  that  his  suit  must 
therefore  fail.  On  the  above  grounds  their  Lordships  will  humbly 
advise  Her  Majesty  to  affirm  the  decree  of  the  High  Court,  and 
to  dismiss  the  appeal.     The  appellant  must  pay  the  costs. 

Appeal  diamisaed. 


SRI  RAJAH  ROW  MAHIPATI  SURYA  and  another 

veraiis 

SRI  RAJAH  ROW  MAHIPATI   GANGADHARA  RAMA. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
MADRAS. 

JJmitahoH — Adwrst  Possession, 
Their  Lordships  were  of  opiaion  that  the  defendaal's  plea  of  adverse  pussessioa 
had  not  been  established. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Madras.  The  facts  of  the  case  will 
appear  suflSciently  from  the  judgment  of  their  Lordships  where- 
by they  remanded  the  case  for  trial  of  certain  issues.  That  judg- 
ment is  reported  at  page  23  of  the  se  cond  volume  of  Indian 
Law  Reports  Madras  series  f .  The  following  judgment  of  their 
Lordships  was  delivered  by 

Sir  Robert  P.  Collier  : — This  case  arises  in  this  manner : 
Oangadhara  Rama  Row,  the  grandson  of  Rajah  Niladri  and 
son  of  the  elder  son  of  the  Rajah  Venkata  Surya,  sued  the  two 
sons  of  the  younger  son  of  Rajah  Niladri  for  the  purpose 
of  recovering  certain  property.  The  plaint  states  the  cause  of 
action  very  shortly  and  clearly,  and  is  to  this  eflfect  :  that  the 
plaintiffs  father  and  the  defendant's  father   were   brothers  ;    that 

♦Present:— Lord  Watson,  Sir  Barnes  Peacock,  Sir  Robert  P.  Collier,  Sir 
Richard  Couch  and  Sir  Arthur  Hobhouse. 

tL.    R.  5,   I.    A.    206. 


INDIAN  APPEALS. 


481 


the  plaintiffs  father,  who  was  the  elder,  succeeded  to  the  zamindari 
of  Pittapuram,  belonging  to  their  father,  Niladri  Row.  It  avers 
that  "the  defendant's  father,  in  1845,  received  from  plaintiffs 
father  the  estate  called  Kolanka  Hutta,  and  having  built  a  house 
in  the  village  of  Ghendurti,  attached  to  the  said  Mutta,  has  lived 
there  separately."  This  averment  is  for  the  purpose  of  showing 
that  an  adequate  provision  had  been  made  for  the  younger  branch 
of  the  family.  The  plaint  proceeds  : — As  the  plaintiflf's  paternal 
grand-mother,  Sri  Rajah  Row  Bhavay  Zainma  Qaru,  was  a  member 
of  the  plaintiffs  family,  she  lived  in  some  of  the  houses  within 
the  fort  of  Pittapuram  belonging  to  plaintiff,  and  had  in  her  use 
some  grounds  appertaining  to  that  fort ;  and,  while  so,  she  died 
on  the  11th  March,  1870.  The  defendants  retained  the  said 
houses  and  grounds  in  their  possession,  even  after  her  death,  on 
the  ground  of  their  having  occupied  them  with  her  until  her 
death ;  and  although  the  plaintiff  demanded  them  to  surrender 
them  up  to  the  plaintiff  in  July,  1870,  they  have  not  done  so  yet." 
Then  it  is  alleged  tbat  the  fort  is  part  of  the  plaintiffs  ancient 
zamindari.  That  is  the  cause  of  action  ;  and  the  material  plea,  on 
the  part  of  the  defendants,  is  to  the  effect  that  their  paternal  grand- 
father died  in  1828,  *'and  from  seven  or  eight  years  afterwards  the 
disputed  houses  and  grounds  have  been  in  uninterrupted  and 
undisputed  possession  and  enjoyment  of  the  defendants'  father 
and  themselves.  Some  of  the  disputed  houses  were  built  by  the 
defendants'  grand-father  and  some  by  their  father,  and  not 
by  plaintiff  or  his  father.  As  the  plaintiff's  father  and  plaintiff 
have  all  along  been  maliciously  disposed  towards  the  de- 
fendants' father  and  defendants,  the  defendants'  father's  and 
defendants*  possession  and  enjoyment  have  been  adverse  to 
plaintiff's  title,  and  therefore  his  claim  is  barred  by  the 
Statute  of  Limitation."  They  also  plead  res  judicata.  Upon 
the  suit  coming  before  the  Court  of  first  instance,  the  Judge  dis- 
missed it  solely  on  the  ground  of  res  judicata]  at  the  same  time, 
he  gives  his  views  with  regard  to  other  parts  of  the  case. 
It  would  appear  that  the  defendants  scarcely  made  a  se- 
rious attempt  to  establish  the  plea  of  adverse  possession,  but  re- 
lied upon  another  state  of  facts  which  had  not  been  set  up  in  their 
pleadings;  namely,  that  in  the  year  1844  or  1845  a  grant   of  the 
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premises  had  been  made  by   the   elder   brother   to   the   younger, 
their  father;  and  this  case   the   Judge  finds   to  be    entirely    false. 
His  finding  on  the  subject  of  adverse  possession  is  not  quite  clear, 
but  seems  to  be   in   cflfect   that   the    defendants*    father   and   his 
sister,  together  with  themselves,  had  always   lived    with     their 
grand-mother.     Upon  appeal  to  the  High  Court   of  Madras,    this 
judgment  was  affirmed  on   the  ground  that  the   suit   was  rightly 
dismissed  on  the  plea  of  rc%  judicata.     On   appeal    to  this   Board, 
the  judgment  of  the  High   Court  of  Madras  was    reversed.     The 
view  of  their  Lordships  may  be  shortly   stated   thus:   A   previous 
action,  in  1862,  had  been  brought  by  the  plaintiflTs  father    against 
the  widow   Bhavayagaru   and    her   son   and   daughter,   in    which 
three  causes  of  action  were  alleged.     The  first  related  to  a  certain 
piece  of  land  which  has  nothing  to  do    with  the  present  case,  and 
the  complaint  was  that  the  widow   had  affected  to  alienate    that 
land  and  dispose  of  it  absolutely  to   her   son   and   daughter.     The 
second  was  a  similar  complaint  with  regard    to   another   piece   of 
land     having     nothing     to     do     with     the     present      premises. 
The  third    related  to  the  present   premises,  but   the    view   their 
Lordships   took     of     that     case     was     that    the     plaintiflf    did 
not    claim  those    premises     as   against   the   son    and   daughter, 
but  that  the  effect  of  his  plaint   was   simply   to  complain   of  the 
widow  having  committed   waste   with  regard    to   those   premises. 
Therefore  the  question  was  not   between   the    same   parties,   and 
\i2iS  noi  res  jvdicata  \  and  thereupon  the  case    was  remanded  to 
the  High  Court  of  Madras  to  find  upon  the  issues  which    had   re- 
mained undisposed  of.     Upon  the  suit   being   remanded   the  de- 
fendants set  up  a  third    case,   vis.^   that  the   property  was   stri- 
dhanam  of  the  grand-mother,  and  that  they  insisted  upon,   to  the 
exclusion  of  the  other  points,  without  adducing  any  fresh  evidence 
upon  the  subject.     The  learned  Judges  of  the  High   Court   found 
against  that  contention,  and  their  Lordships  think  rightly,  for  there 
was  no  evidence  to  support  it.     They  also  found  against  the  former 
contention,  namely,  that  there   had   been   an   adverse   possession- 
Under  these  circumstances  the  defence  of  the  defendants   was   not 
made  out,  and  the  High  Court  were  manifestly   right   in    giving 
a  judgment  for    the  plaintiff,   there   being   no   dispute   that   the 
property  in  question  was  originally  part  of  the  zamindari.     Under 
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these  circumstances  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  judgment  be  affirmed,  and  this  appeal  be  dis- 
missed; the  appellants  must  pay  the  costs  of  this  appeal,  and  of 
the  former  appeal. 

Appeal  dismissed. 


ROY  DHUNPUT  SINGH  BAHADOOR. 
versus 
DOORGA  BIBI. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 
Bond^PUa  ofpaytnetU — Findings  of  fact. 
Their  Lordships  affirmed  the  decree  of  the  High   Court  allowing  the^ 
defendant's  plea  of  payment. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
of  the  case  are  fully  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir   Barnes  Peacock  : — This  was  a  suit  brought  by  the 

plaintiff,  the  appellant,   on   a   bond   dated   the   25th  July,    1872. 

The  bond  was  given  to  secure  a  sum  of  Rupees  26,000  and  interest, 

and  among  other  securities  which  were  pledged   with   the  plaintiff 

by  the  bond  was  a  Kistbundi,  which   had  been  executed   in  favour 

of     the    defendant     by    the    Nawab     Nazim    for    a    Lac    and 

Rupees  11,875.     That  security  being  in  the  hands  of  the  plaintiff, 

he  would  have  had  a  right  to   receive   the  money   if  it   had  been 

paid  by   the    Nawab  Nazim ;  but   the   Nawab   did  not   pay   his 

debts,  and  the  Government  on  account  of  this   debt  of  a  Lac  and 

Rupees  11,375   arranged   to   pay    the  sum   of  Rupees  33,843.     A 

cheque  for   that  amount   was   drawn    upon   the   Collectorate   at 

Berhampore ;    and   the   principal    question   is   whether   the   full 

amount  of  that  cheque  or  only  Rupees  24,577   were   received   and 

appropriated    by   the   plaintiff,   and   the   balance,    Rupees    9,266, 

retained  by  the  defendant,  or  by   her   agent    Kirtibas   in  fraud  of 

her.     Mr.  Doyne,  in  his  argument,  attempted    to    show  that,  even 

•Present: — Lord  Watson,  Sir  Barnes  Peacock,  Sir  Robert  P.  Collier  and 
Sir  Arthur  Hobhouse. 
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assuming  that  the  plaintiff  received  the  whole  Rupees  S^,8^^r 
there  would  be  still  a  balance  coming  to  the  plaintiff  on  account 
of  the  principal  and  interest  of  the  bond.  The  defendant,  in  hei 
written  statement,  set  up  as  her  defence  that  she  had  paid  the 
bond  ;  and,  no  doubt,  the  onus  lay  upon  her  of  proving  that  she 
did  pay  it.  The  issues  which  were  r$,ised  are  set  out  at  page  53. 
The  second  issue  is  the  important  one  ;  that  was,  not  whether  the 
whole  amount  of  principal  and  interest  had  been  paid,  but  ''whether 
the  plaintiflF  received  Rupees  24,577  or  Rupees  33,800  from 
the  defendant  after  6th  Magh  1281,  that  is,  either  on  the  7th 
or  8th  May,  and  how  the  payment  was  made."  That  issue  was 
exhaustive  of  the  question,  and  it  was  intended  to  be  exhaustive. 
There  was  no  issue  on  the  question  whether  anything  was  due 
on  the  bond,  independently  of  the  question  what  sum  was  paid 
in  Magh  1281.  It  was  intended,  that  if  it  were  proved  by  the 
defendant  that  the  plaintiff  received  the  Rupees  33,800,  his  bond 
was  satisfied,  and  that  the  defendant  would  be  entitled  to  a  decree. 
With  regard  to  the  evidence  as  to  that  Rupees  33,800  the  defend- 
ant herself  proved  that  when  she  received  the  cheque  for  the 
Rupees  33,843  she  handed  it  over  to  Jhubhu,  who  was  the  agent 
of  the  plaintiff,  and  another  witness  corroborated  her.  It  is  not 
yery  important  whether  it  was  really  handed  to  Jhubhu  or  to 
Kirtibas,  because  Kirtibas  held  the  defendant's  power  of  attorney 
to  receive  the  money.  Jhubhu  could  not  get  the  money  from  the 
Collector,  and  when  the  cheque  was  paid  both  Jhubhu  and 
Kirtibas  attended  at  the  Collectorate.  No  doubt  Jhubhu  went 
on  the  part  of  the  plaintiff  to  see  that  when  Kirtibas  received  the 
money  it  should  be  handed  over  by  Kirtibas  to  the  plaintiff  or  to  his 
agent.  Sadanund,  whose  evidence  is  given  at  page  46,  said  that  he 
was  the  am-mokhtar  of  the  plaintiff.  "  The  plaintiff  sent  to  me  a 
bond  executed  by  Doorga  Bibi  with  a  view  that,  if  Doorga  Bibi  did 
not  pay  him  the  money  due  from  the  Nizamat  Commissioner,  a 
suit  should  be  instituted  for  money  under  the  said  bond  against 
her.  In  accordance  therewith,  I  caused  a  draft  plaint  to  be  pre- 
pared. Kirtibas,  the  Mokhtar  of  the  defendant  Doorga  Bibi,  and 
Jhubhu  Baboo,  the  Khazanchi  of  the  plaintiff,  came  to  me  with  a 
cheque  at  the  Berhampore  Collectorate"  and  said,  *'  Take  steps  for 
our  getting  the  amount  of  the  cheque  to-day/'  Accordingly,  "  F— 
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that  is,  the  agent  of  the  plaintiflF— "  took  steps  and  caused  the 
money  to  be  drawn  out.  Kirtibas  received  the  money  and  gave  a 
receipt  for  it."  Therefore,  whether  the  cheque  was  handed  to  Jhub- 
bu  or  was  in  the  hands  of  Kirtibas  is  unimportant.  Kirtibas  handed 
over  the  cheque,  and  he  received  the  money,  and  gave  the  receipt  for 
it.  Then  comes  the  important  part  of  Sadanund's  evidence. 
He  says,  "  The  Sepahis  of  Dhunput  Babu" — that  is,  the  plaintiflf, — 
**  weighed  out  the  whole  of  the  money  of  the  cheque,  took  it,  and 
went  away."  Therefore  the  money  which  was  drawn  by  Kirtibas 
upon  the  cheque  was  handed  over  to  the  Sepahis  of  the  plaintifif,  who 
weighed  it,  took  it,  and  carried  it  away ;  but  still  it  is  said  that 
the  plaintiflF  received  only  Rupees  24,577  of  the  Rupees  33,848.  If 
tlie  plaintiflf  did  not  receive  more,  how  did  the  defendant  or 
Kirtibas  her  agent,  receive  the  balance.  Rupees  9,266  ?  Did  the 
Sepahis  give  it  to  him.  or  how  did  he  get  it,  or  how  did  the  defend- 
ant get  it  ?  There  is  no  evidence  upon  the  subject  except  that  the 
Sepahis  had  the  money  handed  over  to  them,  and  that  they  and 
the  Barkundazes  took  it  away.  It  was  said  by  Sadanund  that 
they  took  it  in  a  boat.  It  does  not  appear  that  he  saw  them  take  it 
in  the  boat,  but  Ram  Sagur  Lai  saw  them  take  it  away  in  carts. 
If  the  Sepahis  had  parted  with  any  portion  of  the  Rupees  33,848 
before  it  reached  the  plaintiff's  residence,  the  fact  ought  to  have 
been  proved  by  the  plaintiff,  and  the  Sepahis  ought  to  have 
been  called ;  but  they  were  not  called,  and  therefore,  it  may  be 
assumed  that  they  could  not  have  given  any  evidence  on  the  part 
of  the  plaintiflf  that  any  portion  of  the  Rupees  33,843  was  handed 
over  to  any  one  else,  or  that  it  did  not  arrive  at  the  plaintiff's 
kothi.  It  is,  however,  said  that  on  the  day  after  this  money  was 
received  Kirtibas  brought  24,000  to  the  kothi.  At  page  33  of 
the  evidence,  Fakir  Chand,  who  was  employed  as  the  principal 
gomashta  on  behalf  of  the  plaintiff  at  the  Azimgunge  kothi,  was 
examined.  He  spoke  of  the  bonds  having  been  given  and  then 
he  says: — **  In  the  month  of  Magh,  1931,  Kirtibas  Ghose,  the 
gomashta  of  the  defendant,  came  from  Berhampore  and  paid 
Rupees  24,000,  and  a  few  Rupees  at  the  plaintiff's  kothi  in  liquida- 
tion of  her  debt.  The  money  was  paid  in  my  presence  to  the 
Khazanchi  of  the  plaintiflf  Mahtab  Chand  alias  Jhubbu  Babu. 
The  said  Khazanchi  is  an  oflficer  subordinate  to  me,"  How  or  whea 
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(lid   Kirtibas  get  the  Rupees  24,000  out   of  the   hands   of   the 
Sepahis  ?     If  he  brought  the   money   the   next  day  he  could  not 
have  carried  it,   and   it  could  have   been    proved  very  easily    that 
Kirtibas  came  with  the  hakeris  and  brought  the  Rupees  with  him, 
and  paid  it  into  the  kothi  of  the  plaintiflF;  but  there  is  no  evidence 
of  the  kind,  and  their  Lordships  have   no   doubt   that  the    whole 
of  the  Rupees  33,843  which  were   handed  over  to  the  Sepahis,  and 
put  in  their  caro  for  the  purpose  of    safe  custody  on   behalf  of  the 
plaintiff,   was  carried   by  them   to  the  kothi  of  the   plaintiff,  and 
received  by  him  at  that  kothi.     If  the  plaintiff  or   Kirtibas  as  her 
agent  after  that  got  back    any  portion  of  the  Rupees  33,843,  name- 
ly, the  Rupees  9,2G6,  which  is  the  difference  between  the   Rupees 
24,577   and  the  Rupees  33,843,  the   plaintiff  ought  to  have  given 
evidence  to  prove  that  fact ;  but  he  gave  no  evidence  of  the  kind. 
It  appeals,   therefore,    to   their   Lordships   that  the   plaintiff  did 
receive   the   Rupees   33,843.      No   doubt  the    onus  in   the   first 
instance  lay  upon  the  defendant  to  prove  that  he  paid  the  money ; 
but  when  she  proved  that  the   Rupees  33,843   was  handed  over  to 
the   Sepahis   of  the   plaintiff,   then    the     onus   was  shifted,  and 
it  lay  upon  the   plaintiff   to   show  what,  if  any,  portion  of  that 
money  was  returned  by  him,  or  got  out  of  his  possession,  into  the 
hands  of  the   defendant   or    of  Kirtibas  as   her  agent.     The  first 
Court  found  in  favor  of  the  plaintiff,  but  the  High  Court   reversed 
that   judgment   upon  the   ground  that    the   Rupees   38,843  were 
handed   over  to   the  plaintiff.     In  the    grounds  of  appeal   to  the 
Privy  Council,   at  page  65,  no  question  is  made  about  the   Court's 
having  found  that  the  Rupees  33,843  would  be  suflScient  to   satisfy 
the  debt  of  the  plaintiff ;  it  is  only  alleged  in  general  terms  that  the 
defendant's  plea  of  payment  was    not  proved,  and  it  is   contended 
that  the  Court  ought  not  to  have  accepted   as  true  the  evidence 
adduced  by  the  defendant,  and  that  they  ought  not  to  have  reject- 
ed as  untrustworthy  the  evidence  adduced  by  the  plaintiff.     The 
substance  of  that  is  this,   that  the   Court  ought  not  to  have  be- 
lieved   that  the   whole  Rupees    33,843   were  paid   over   to    the 
plaintiff;  and  that  they  ought  to  have  found   that  only   Rupees 
24,577   of  that  amount  had   been    so  paid   over,  and    that   the 
balance,  Rupees   9,266,  was  either  returned   to   the   defendant  or 
had  been  misappropriated  by   Kirtibas  as  her  agent   whilst  the 
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money  was  under  his  control.  It  appears  to  their  Lordships  that, 
after  the  money  had  been  put  into  the  hands  of  the  plaintiff's 
Sepahis  and  his  barkundazes,  it  no  longer  remained  under  the 
control  of  Kirtibas,  nor  did  it  remain  in  any  way  under  the  con- 
trol of  the  defendant.  No  portion  of  that  Rupees  33,843,  has  been 
returned  to  the  defendant ;  and  their  Lordships  are  of  opinion  that 
the  second  issue  was  properly  formed  in  favour  of  the  defendant  by 
the  High  Court.  Under  these  circumstances  their  Lordships  will 
humbly  advise  Her  Majesty  to  affirm  the  judgment  of  the  High 
Court,  and  to  dismiss  this  appeal.  The  appellants  must  pay  the 
costs  of  this  appeal.     There  has  been  a  deposit.     The  costs  will  be 

paid  out  of  the  sum  which  has  been  deposited. 

Appeal  dismissed, 

coomarTrodeshwar. 

V€T8US 

MANROOP  KOER  and  Another. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT 

WILLIAM  IN  BENGAL. 

Deedf  execution  q/J — Onus  Probandi— Practice — Costs. 

Their  Lordships  were  of  opinion  that  the  ikrarnamah  relied  upon  was  not 

proved  by  the  plaintiff  upon  whom  lay  the  burden  of  proving  its  due  execution 

and  delivery.    While  reversing  the  decree  of  the  High  Court  their  Lordships 

made  no  order  as  to  costs  in  favor  of   the  appellant  as  she  was  found  guilty  of 

using  fabricated  documents  in  support  of  her  allegation  of  possession. 

This  was  au  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal  The  facts 
of  the  case  appear  fully  from  the  judgment  of  their  Lordships  which 
was  delivered  by 

Lord  Watson: — The  only  substantial  question  in  this  appeal 
relates  to  the  genuineness  of  an  ikrarnamah,  which  is  alleged  by 
the  respondents  to  have  been  duly  executed  in  their  favour,  on 
the  13th  December,  1052,  by  the  deceased  Ram  Kishen  Singh, 
the  husband  of  the  late  Rajroop  Koer,  the  original  appellant,  whose 
daughter,  Coomari  Rodeshwar,  has  now  been  substituted  as  appel- 
lant by  an  order  in  Council  of  the  24th  June,  1885.  Radha  Mohun 
Singh,  who  died  on  the  24th  December,  1 850,  was  owner  of  an  estate 
consisting  of  shares  of  numerous  villages  in  pergunnahs  Mahashee 
and  Bibrah.     On  his  decease,  the  estate  was   claimed,  on  the  one 

•  Present:— Lord  Watson,    Lord  Monkswell,  Lord  Hobhouse,  Sir  Barnes 
Peacock  and  Sir  Richard  Couch. 
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hand,  by  Ram  Kishen  Singh  as  his  maternal  grandson  and  heir  ahin- 
testata,  and,  on  the  other  hand,  by  Roghunundun  Singh,  son  of 
Dost  Dewan,  an  elder  brother  of  Radha  Mohun,  as  the  guardian 
of  Deonundun  Singh,  who  was  his  nephew  and  a  grandson  of 
Dost  Dewan.  The  respondents,  Manroop  Koer  and  Janki  Koer, 
are,  respectively,  the  widow  and  daughter  of  Hurnundun,  son 
of  Radha  Mohun,  who  died  many  years  before  his  father.  It  is 
not  a  matter  of  dispute  that  the  respondents  were  and  are 
entitled  to  maintenance  from  the  estate  of  Radha  Mohun. 
Cross  applications  were  made  by  Ram  Kishen  and  Roghunundun, 
in  the  year  1851,  under  Act  XIX.  of  1841,  for  a  certificate  to 
the  estate  of  Radha  Mohun.  In  support  of  his  claim,  Roghunun- 
dun produced  and  founded  on  a  wasiutnama  or  will,  which  pur- 
ported to  have  been  executed  by  Radha  Mohun,  upon  the  7th 
September,  1849,  in  favour  of  his  ward  Deonundun.  The  Judge 
appears  to  have  declined  to  entertain  any  question  as  to  the 
validity  of  the  will,  which  Ram  Kishen  disputed  ;  and,  accordingly, 
he  dismissed  Ram  Kishen's  application,  and  directed  that  the 
minor  Deonundun,  under  the  guardianship  of  Roghunundun, 
should  continue  in  possession,  until  some  other  order  was 
passed.  On  the  4th  October,  1852,  Ram  Kishen  brought  a  suit 
before  the  Zillah  Court  of  Sarun  against  Deonundun,  and  his 
brother  Sheonundun,  who  had  mean- while  succeeded  to  the 
guardianship  on  the  death  of  Roghunundun,  for  the  purpose  of 
setting  aside  the  will,  and  of  establishing  his  right  to  succeed,  as 
heir,  to  the  estate  of  Radha  Mohun.  The  suit  was  defended 
mainly  on  these  grounds,  that  there  had  been  no  partition  of  the 
ancestral  estate  between  Radha  Mohun  and  his  brother  Dost 
Dewan,  and  that  the  will  of  Radha  Mohun  had  been  duly  execut- 
ed. As  regards  the  first  of  these  defences,  it  is  sufficient, 
for  the  purposes  of  the  present  case  to  state  that,  whilst  the 
Judge  of  first  instance  decided  that  there  had  been  complete  par- 
tition, the  Judges  of  the  High  Court  were  of  opinion  that  there 
had  been  none  ;  and  that,  on  appeal  to  this  Board,  their  Lordships 
held  that  there  had  been  a  separation  of  the  families  and  their 
estates,  but  that  twenty-six  villages  or  lots,  forming  part  of  the 
property  in  dispute,  were  excluded  from  the  partition.  As  regards 
the   second   of  these    defences,   all    three    tribunals   pronounced 
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against  the  validity  of  the  will.     The  Judge  of  the  Zillah  Court 
was  of  opinion  that  there  was  no  sufficient  proof  to  establish  the 
validity  of  the  will ;  but  the  conclusion  to   which   the   High  Court 
came,  upon  the  evidence,  was,  **  that  the  wasiutnama  was   not  exe- 
cuted by  Radha  Mohun  Singh,  and  that  he  did  not  give  possession 
of  his  share  of  the  estate  to  Roghunundun  Singh   as  guardian   for 
the  minor  Deonundun,  but  retained  it  till  the  time  of  his  death. " 
In  accordance  with  its  usual  practice,  this  Board  affirmed  the  con- 
current decisions  of  the  Courts  below,  upon  this  part  of  the  case, 
it   being  admitted  by   the   defenders'   counsel  "  that  no   special 
grounds  existed  upon  which  they  could  hope   to  distrub  on  appeetl 
these  concurrent  judgments  upon  a  question  of  fact."     The   result 
of  the  litigation,  which  began  in  October,  1852,  and  was  terminated 
by  the  judgment  of  this  Board  on  the    25th  March  1875,  was  to 
affirm  the  right  of  Ram  Kishen  to  take,  as  heir,  the   whole    estate 
of  Radha   Mohun  with  the  exception  of  the  twenty-six  villages  or 
lots  which  were  held  to  be  joint  ancestral  estate.   The  respondents, 
Manroop  Koer  and  Janki  Koer,  were  called  by  Ram  Kishen  as  de- 
fenders in  the  suit  thus  instituted  by  him  on  the  4th  October  1852; 
and  it  may  be  convenient  to  explain  now  the  connection  which  the 
respondents  had  with  these  proceedings.     Of  the  same  date   with 
the  wasiutnama  or  will  ot  the  7th  September  18^9,  Roghunundun 
Singh,  as  the  guardian  of  his  nephew,   executed  an  ikrarnamah, 
which  is  referred  to  in  the  will  as  containing   the  conditions  laid 
down  for  the  expenses  and  subsistence  of  Radha  Mohun,  as  well  as 
for  the  subsistence  of  the  deorhi.      That   ikrarnamah  narrates  the 
execution  and  import  of  the  will,  and  its  first  and  leading  condition 
is  that  fifteen  mouzahs,  which  are  described  in  a  schedule  annexed 
to  the  document,  have    been   charged  with   payment  of  the  per- 
sonal expenses   of   Radha   Mohun    and    tbe    deorhi,    &c.,   with- 
out   being    incumbered    with   payment   of    revenue,   and   other 
expenses  in  any  suit  relating  thereto,  during  the  lifetime  of  Radha 
Mohun,   of  Mussumat  Ram  Koer,  and  of  the  Respondent  Manroop 
Koer.      Thereafter,on   the   23rd     January    1850,    Radha   Mohun 
executed,  or  at  least  is  said  to  have  executed,   a  deed   or  letter   of 
gift,    by    which,     after     reciting    the   wasiutnama    of  the   7th 
September  1849,  and   the  relative  ikrarnamah  of  the  same  date 
by   his  son  Roghunundun,  and  also  the  death  of  Mussamat  Ram 
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Koer,  he  makes  over  to  the  respondent  Manroop  Koor,  for  her  main- 
tenace,  "the  fifteen  mouzahs  mentioned  in  the  ikrarnamah,  together 
with  jagirs,  mokurruii,  &c.,  which  are  in  the  names  of  my  depend- 
ents. "  There  is  a  letter  of  the  same  date,  purporting  to  bear  the 
seal  and  signature  of  Radha  Mohun,  by  which  be  directs  possession 
of  his  shares  of  these  fifteen  mouzahs  to  be  given  to  Manroop  Koer, 
and  declares  that  thenceforth  he,  and  the  legatee  under  his  will, 
shall  have  no  concern  with  the  management  of  the  villages,  lands 
&c.  Assuming,  as  we  are  bound  to  do,  that  the  wasiutnama  was 
not  executed  by  Radha  Mohun,  it  is  impossible  to  suppose  that 
Roghunundun's  ikrarnamah,  the  letter  of  gift,  and  relative  letter 
of  intimation  of  the  28rd  January  1 850,  are  genuine  documents. 
Independently  of  the  wasiutnama,  Roghunundun's  ikrarnamah 
could  have  no  meaning  and  no  effect ;  and  it  is  inconceivable 
that  Radha  Mohun  should  have  made  a  gift  to  the  respondent 
Manroop  Koer  in  these  terms,  when  he  had  not  parted  with  his 
estate,  and  should  have  afiSrmed  the  existence  of  a  will  which  he 
had  never  executed.  All  of  these  documents  hang  together  ;  they 
are  partes  ejusdem  negotii,  and  their  terms  and  character  must 
have  been  known  to  all  the  fabricators,  whoever  they  may  have 
been.  That  the  respondent,  Manroop  Koer,  had  such  knowledge 
is  very  plainly  apparent  from  a  petition  of  intervention  presented 
by  her  against  the  claim  of  Deonundun  for  registration  in  the  year 
1859.  In  that  proceeding,  she  founded  upon  the  will  and 
Roghunundun's  ikrarnamah,  and  prayed  for  confirmation  of  her 
possession  of  her  shares  of  the  fifteen  mouzahs,  upon  the  allegation 
that  they  had  been  in  her  possession  from  the  time  when  they 
were  made  over  to  her,  by  her  father-in-law  Radha  Mohun,  under 
a  deed  dated  the  23rd  January  1850.  The  alleged  ikrarnamah,  the 
genuineness  of  which  is  the  subject  of  controversy  in  the  present 
appeal,  bears  date  the  13th  December  1852,  about  two  months  after 
Ram  Kishen  Singh  had  brought  his  suit  for  establishing  his  rights 
as  heir  of  Radha  Mohun.  It  narrates  the  institution  and  object  of 
that  suit,  and  also  that  Radha  Mohun  "in  his  own  lifetime  had  settl- 
ed and  granted  Kismat  of  the  talook  Kolom  out  of  his  own  shares 
and  rights  in  villages  and  377  bighas,  1  biswa  of  zerat  lands  men- 
tioned below,  for  the  expenses  of  Mussumat  Manroop  Koer,  the 
widow,  and  Babui  Janki  Koor,  minor  daughter,  the  heir  of  Rajcoo- 
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mar  B.ibu  Hurauadun   Singh,  deceased,   and  accordingly   it  is  in 
the  possession  of  the  aforesaid  ladies*'     Ram  Kishen Singh   then 
goes  on  to   declare   that,  in   the  event  of  a  favourable  issue  to 
his   suit,  on   his  obtaining   possession    of  the    villages  mentioned 
in    his  plaint,  he    "shall   confirm   and   maintain"  the  possession 
of  the   respondents   "  over  the    villages    mentioned    below,   and 
the    zerat   lands   in   h4t   and  gunge  of  Kahturwa,    and  hAfc  and 
gunge   of  Birugnian,   as  before. "     He   further  declares  that   the 
two   respondents..    **who  are   in  possession  of  the  aforementioned 
villages  and   zerat   &c,,  shall   as  before  remain   in  possession,  and 
pay   the   proportionate    recorded   Government   revenue    into    the 
treasury  of  the   Collector.  "     There  is  no  consideration  expressed 
in   the   deed,   but  the    respondents    aver,    in   their   plaint  that 
Ram  Kishen  Singh   was,  at  the  time,   in  straitened  circumstances, 
that  the  respondent  Manroop  Koer,  "helped  him   fully  with  money, 
influence,  and  with  oral  and  documentary  evidence  \*  that  the  suit 
was  brought  and  the  case  conducted  with  her  aid ;  and  that  owing  to 
her  help  thus  given  to  him,  as  well  as  in  consideration  of  the-respond- 
ents'  rights   which  his  ancestor  had   granted.   Ram  Kishen,  during 
the  pendency  of  the  case,  executed  and  delivered  to  them  the  ikrar- 
namah  in  question.      Ram  Kishen  Singh  did  not  live  to  reap  the 
fruits  of  his  successful  litigation,  having  died  upon  the  18th  October 
1875,  before  the  order  of  Her  Majesty  in  Council  could   be  carried 
into  execution.     It  was  not  until  his  widow,  the  late  Rajroop  Koer 
took  steps  to  have  her  name  registered   as  owner  of  all  the  villages 
to  which  he  was  found  to  have  right,  by  that  order,   that  the   res- 
pondents  asserted   their  right   to   have   possession  of  the  mouzahs 
now  in  question,  in  virtue  of  the  alleged   ikrarnamah   of  the    13th 
December   1852.     That   circumstance   does   not  appear   to  be  in 
itself  material,  inasmuch  as   the   ikrarnamah,   even    assuming   its 
validity,   did  not,  by  its  terms,  become  legally  enforceable  against 
Ram  Kishen,  or  his   representatives,  until   they   actually   obtained 
possession   of  the   estate   decreed  to   him.     Notwithstanding  the 
opposition  of  the  respondents,  Rajroop  Koer,  in  April  187S,  even- 
tually succeeded  in  obtaining  registration ;   and   that   led  to   the 
institution,    by   the   respondents,  of  the  suit   in  which  this  appeal 
is  taken,  in  which  they  pray,  inter  alia,  to  have  their  right   to   the 
mouzahs  therein   specified  established  in  terms  of  the   said   ikrar- 
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namah   of  the    ISth   December  1052  ;   to  have  their  possession 
of  the   property  ia   suit   confirmed   aDd  allowed   to  stand  ;  and 
to   have   the   name  of  Rajroop  Koer  expunged    and   their  own 
names    inserted    in    the    register    as  owners    of  the   mouzahd. 
The   alleged   ikrarnamah    by    Ram    Kishen,    which    is  the  sole 
foundation  of  the  claims  urged   by  the   respondents   in  this  suit, 
appears  to  their  Lordships  to  he  prinHi  fctcie  a  document  of  very 
doubtful  authenticity.     From  the  narrative  already   given   of  the 
transactions   by  which  it   was   preceded,    during  the   lifetime  of 
Radha   Mohun,    it  is  obvious  that  a  system  of  fabrication  of  deeds 
was  being  unscrupulously  carried  out,  with  the   view  of  depriving 
Ram  Kishen  Singh  of  his  inheritance,  and  of  vesting  the   succes- 
sion which  truly  belonged  to  him   in  Deonundun  and  the   respon- 
dents.    Roghunundun's   ikrarnamah,  and     Radha    Mohun*s    two 
letters  of  the  23rd   January    1857,   were    undoubtedly   fabricated, 
in  the  interest  of  the  respondents;  and  it  is  by  no  means  improbable 
that  those  persons,  who  had  already  been  guilty  of  such  fraudulent 
practices,  for  the  purpose  of  giving  the  respondents  possession  of  the 
fifteen  mouzahs,  should  have  gone  o»e  step  futher  in  order  to  secure 
the  possession  of  the  respondents,  in  the  possible  event  of  these  pre- 
vious frauds  being  detected,  and  Ram  Kishen's  right  of  inheritance 
vindicated.     In  point   of  fact,  the   ikrarnamah  attributed  to  Ram 
Kishen,  is,  by  its  tenor,  almost  as  closely  linked  to  the  deeds  previ- 
ously fabricated  as  each  of  these  deeds  is  to  the  others ;  and  it  is  not 
easy  to  reject  the   inference  that  the  same  tissue  of  frauds  runs 
through  them  all,  and  connects  the  ikrarnamah  now  set  up  with  its 
predecessors,  which  were  falsely  represented   to  be   the   deeds  of 
Radha  Mohun.     The  internal  evideoce  afforded  by  the  ikrarnamah 
of  ISth  December  1852,  does  not  tend  to  dispel  the  suspicions  creat- 
ed by  its  antecedents  and  general  character.     Ram  Kishen  is  theie- 
by  made  to  affirm  that  Radha  Mohun  had  granted  certain  villages 
to  the  respondents  for  their  maintenance  ;  and  it  is  not   pretend- 
ed that  there   ever  was  such  a  grant,  unless  it  were  contained  in 
the  letter  of  gift  dated  the   23rd    January    1850,  which  is  not  a 
genuine  letter.     It  is   hardly   credible   that  Ram   Kishen  should 
have  recognised  the   authenticity  of  that  letter  or  the  validity  of 
the  gift  thereby  made   to  the  respondents ;  because  the  letter,  if 
genuine,   was  an  affirmation,  under  the  hand  and   seal  of  Radha 
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Mohiin,  that   he   had   executed   the  very  wasiutnama  which  Ram 
Kisben  was  then   endeavouring   to   set  aside   on   the  ground  that 
it  had   not  been  executed  by  Radha  Mohun.     It  might  possibly 
be   suggested   that   Ram  Rishen  accepted  the   respondents'  state- 
ment that  there  had  been  such  a  gift  to  them  by  Radha  Mohun  ; 
but  the  respondents   can  not  make   that  suggestion,    because   any 
such  statement  would  have  been   false   and  fraudulent.     It  is  also 
a  remarkable  feature  of  this  ikrarnamah  that  it  makes  Ram  Kishen 
undertake   an  obligation  to   ''  confirm  and  maintain"  the  respon- 
dents' possession  not  only  of  the  fifteen  mauzahs  included  in  Radha 
Mohun's  fabricated  letter  of  gift,  but  of  six  additional   mouzahs,  of 
which  Ram  Kishen  is  further  made  to  state   that  the   respondents 
were  actually  in  possession  at  the  date  of  the  ikrarnamah.     That 
statement  is  now  proved  to  have  been  untrue  ;  but  an  ingenious  at- 
tempt has  been  made  to  show  that   the  obligation  undertaken  by 
Ram  Kishen  was,  to  confirm  the  respondents'  possession  of  the  fifteen 
mouzahs,  and  to  deliver  to  them  possession  of  the  six  new  mouzahs. 
In  the  opinion  of  their  Lordships  it  is  impossible  to  put  that   con- 
struction upon  the  plain  and  unambiguous  language  of  the  deed  ; 
and   it  is  not  the  construction   which  the   respondents   themselves 
liave  put  upon    it,  but  a   mere   after-thought,   suggested  by   the 
necessities  of  their  case.     In   the  5th  article  of  their  plaint    the 
respondents   aver   that — "  In   accordance   with   ikrarnamah  above 
adverted   to   (i.   e.,    the  ikrarnamah  of  13th    December    1852), 
Rajah   Ram   Kishen  Singh,  husband  of  the  defendant,  having   ad- 
mitted  the  proprietary   right   and   title  of  the   plaintiffs   to   the 
mouzahs,  lands,  gunj\  &c.,    specified  in  the   ikrarnamah  aforesaid, 
which  were  in  the  possession  of  the  plaintiffs  since  former  times/" 
Again,  in  the  7th  article  of  their  plaint  they  aver  that  the   appel- 
lant, after  the  death   of  Ram  Kishen,  ''executed  the  decree  of  the 
Privy  Council,  and,  at  the  time  of  carrying  out  the  process  of  deli- 
very  of  possession,  in  conformity   with  the  conditions  set  forth 
in  the  ikrarnamah   ab<»ve  adverted  to,    allowed  the   possessio7i  of 
the  plaintiffs  to  stand  in  regard  to  the  mouzahs  and  lands  sped-' 
fled  beloWf   which  are  included  in  the  decree  of  the  Privy  Council." 
The  respondents  may,  of  course,  rebut  the  presumptions  arising 
from   these  suspicious  circumstances  by  reliable  evidence  showing 
that  the  ikrarnamah  was,  in  point  of  fact,  duly  executed  and  deli- 
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vered  to  them  by  Ram  Kishen  Siugh.  The  burden  of  proving  the 
due  execution  and  delivery  of  the  deed  lies  upon  the  parties,  who, 
in  these  circumstances,  are  endeavouring  to  set  it  up ;  and  it  now 
becomes  necessary  to  consider  how  far  the  respondents  have  suc- 
ceeded in  satisfying  the  heavy  onus  thus  incumbent  on  them. 
The  evidence  adduced  and  relied  on  by  the  respondents,  in  sup- 
port of  the  genuineness  of  the  ikrarnamah,  may  be  conveniently 
dealt  with  under  these  two  heads: — First,  evidence  tending  to 
prove  that  the  deed  was  executed  by  Ram  Kishen  on  the  date  it 
bears  ;  and  that,  in  consideration  of  its  execution  and  delivery  to 
them,  the  respondents,  in  terms  of  a  verbal  agreement  to  that  effect, 
gave  Ram  Kishen  documents,  and  money  to  the  amount  of  R3.  5,500 
to  assist  him  in  the  prosecution  of  his  suit ;  and  secondly,  evidence 
tending  to  prove  that  Raj  Roop  Koer,  after  her  husband's  death,  fully 
recognised  the  validity  of  the  ikrarnamah ;  and  also  that  at  the 
time  when  she  executed  the  decree  of  the  Privy  Council,  Raj 
Roop  Koer  expressly  confirmed  the  respondents'  possession  of 
the  fifteen  mauzahs  described  in  Radha  Mohun's  letter  of 
gift,  and  likewise  gave  them  possession  of  the  six  additional 
mouzahs  specified  in  Ram  Kishen's  ikrarnamah.  Their  Lord- 
ships agree  with  the  Judge  of  the  Subordinate  Court  in  think- 
ing that  the  evidence  comprised  in  the  first  of  these  heads  is 
not  of  a  reliable  character.  There  are,  no  doubt,  four  witnesses, 
Sham  Lai,  Chulhai  Roy,  Chowdhry  Jodu  and  Sajivan  Lai  who 
speak  to  the  verbal  communications  which  are  alleged  to  have 
passed  between  Ram  Kishen  and  the  respondents,  at  the  time 
when  the  ikrarnamah  is  said  to  have  been  arranged  and  executed  ; 
but  their  depositions  are  neither  consistent  with  each  other,  nor 
satisfactory,  and,  moreover,  they  do  not  tally  with  the  terms  of 
the  ikrarnamah.  Chulhai  Roy  also  attests  his  own  signature,  as 
a  witness,  to  the  ikrarnamah,  and  another  witness  attests  his 
father's  signature ;  but  the  evidence  of  Chulhai  Roy  upon  that 
point  cannot  be  credited,  if  his  testimony,  upon  other  and  equally 
important  matters  be,  as  their  Lordships  think  it  ought  to  be,  re- 
jected. There  is  also  a  considerable  amount  of  oral  testimony  as 
to  the  money  payments,  amounting  in  all  to  Rs.  5,500,  said  to  have 
been  made  at  various  times  to  Ram  Kishen ;  and  that  evidence 
is  supported  by  letters  alleged  to  have  been  sent  to  the  respon- 
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dent  Manroop  Koer  by  Ram  Kishen,  none  of  which  arc  authenti- 
cated by  his  seal  or  signature.  In  a  case  like  the  present,  where 
there  has  been  so  much  fabrication  of  formal  deeds,  such  writings 
as  tliese  must  be  received  with  extreme  caution.  Regular  account 
books  were  kept  by  the  respondents,  but  these  have  not  been  pro- 
duced. It  is  not  probable  that  Ram  Kishen  Singh,  who  at  the 
time  when  the  greater  part  of  these  advances  are  said  to  have  been 
made,  was  the  adopted  son  of  a  wealthy  Maharanee,  stood  in  need 
of  pecuniary  assistance.  Nor  is  it  probable  that  money  intended 
for  remittance  to  Calcutta  or  London,  for  the  purposes  of  Ram 
Kishen's  suit,  should  have  been  sent  to  him  in  specie ;  but  evidence 
of  payment  in  that  shape  can  be  very  easily  got  up,  and  cannot 
be  easily  checked  as  when  money  is  remitted  by  banker's  draft  or 
letter.  The  Subordinate  Judge  before  whom  the  numerous  wit- 
nesses who  testified  to  these  payments  were  examined,  did  not 
believe  them ;  and  that  is  a  circumstance  to  which  their  Lord- 
ships attach  considerable  weight,  especially  in  a  case  where  the 
conclusion  drawn  by  the  Judge  who  saw  the  witnesses  under 
examination  is  in  accordance  with  all  the  presumptions  aris- 
ing from  tacts  established  beyond  dispute.  It  has  also  been 
argued  in  connection  with  this  part  of  the  case  that  the 
written  pleadings  filed  by  the  respondents,  as  defenders  in 
Ram  Kishen's  suit,  afibrd  conclusive  evidence  that  they  were 
acting  in  concert  with  the  plaintiff,  and  aiding  his  contention  that 
the  wasiutnama  set  up  by  Deonundun  and  his  guardian  was  invalid. 
The  learned  Judges  of  the  High  Court  express  an  opinion  that 
'*  in  both  these  written  statements  the  wasiutnama  was  denounced 
as  an  unreal  document.''  Their  Lordships  have  been  unable  to 
find  a  single  passage  in  these  documents  which  will  bear  that 
construction.  Manroop  Koer  did  state  by  her  pleader  that,  "  ac- 
cording to  the  assertion  of  the  plaintiff,  the  wasiutnama  ifias  in 
reality  false ;"  but  the  substance  of  her  defence  was  that  the 
wasiutnama  had  already  been  held  to  be  valid,  in  the  proceedings 
under  Act  XIX  of  1841,  and  that,  inasmuch  as  Deonundun  and 
his  guardian  had  been,  *'  in  conformity  with  the  condition  laid 
down  in  the  said  wasiutnama,  as  well  as  in  the  ikrarnamah 
dated  7th  September  1849,  executed  by  Rajah  Roghunandun 
Singh,  in  possession,  and  your  petitioner's  client,  too,  has  been  in 
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possession  of  some  of  the  villages  covered  by  these  docutnenU. 
Where  then  has  the  plaintiflf  any  claim  now  ?  "  In  the  written 
statement  filed  by  Janki  Koer,  it  in  not  asserted  that  Radha 
Mohun  did  not,  in  point  of  fact,  execute  the  wasiutnama,  but 
that  Radha  Mohan  had  no  power  to  dispose  thereby  of  cer- 
tain village  shares  which,  she  alleged,  had  pertained  to  her 
father,  and  belonged  to  her  by  right  of  inheritance.  To 
come  next  to  the  evidence  of  possession,  which  is  of  some 
importance  in  this  case.  There  can  be  no  doubt  tliat,  if  the  res- 
pondents were  able  to  show  that,  before  this  suit  was  instituted, 
they  had,  with  the  assent  of  Rajroop  Koer,  obtained  and  had 
thereafter  continued  in  possession  of  the  mouzahs  in  question, 
under  and  in  virtue  of  the  ikrarnamah  of  13th  December 
1852,  that  would  go  a  long  way  towards  establishing  the  validity 
of  the  deed,  in  any  question  between  them  and  the  appellant.  The 
alleged  possession  of  the  respondents  may  be  divided  into  three 
periods.  The  first  of  these  begins  with  Radha  Mohun's  letter  of 
gift,  dated  the  28rd  January  1850,  and  ends  with  the  execu- 
tion of  the  decree  of  the  Privy  Council,  in  favour  of  Ram  Kishen, 
by  his  widow  Rajroop  Koer;  the  second  begins  with  the  execution 
of  that  decree,  and  terminates  with  the  institution  of  the  proceed- 
ings taken  by  Rajroop  Koer,  with  the  view  of  obtaining  regis- 
tration of  her  name  as  owner  of  the  mouzahs  in  question ;  and  the 
third  embraces  the  period  between  the  last-mentioned  date  and  the 
institution  of  the  present  suit  by  the  respondents.  Having  regard 
to  the  terms  of  the  judgments  pronounced  in  Ram  Kishen's  suit,  to 
which  the  respondents  were  parties,  it  is  at  least  doubtful  whether 
they  can  be  held  to  have  been  in  possession  of  the  fifteen  mouzahs 
specified  in  the  letter  of  gift  of  28rd  January  1050,  before  the  death 
of  Radha  Mohun,  on  the  24th  December  of  the  same  year.  But  it 
does  not  seem  to  admit  of  doubt  that,  from  the  death  of  Radha  Mo« 
bun  until  the  decree  of  the  Privy  Council  was  executed  by  Rajroop 
Koer,  the  respondents  were  in  the  possession  of  these  mouzahs. 
Their  possession  during  the  whole  of  that  period  was  dependent 
upon  the  right  of  Deonundun,  derived  from  the  invalid  wasiutnama 
of  7th  September  1849,  and  can,  therefore,  throw  no  light  up- 
on the  question  arising  for  decision  in  this  appeal.  The  state  of 
actual  possession  during  the  third  period  already  referred  to  is  also, 
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ing  the  genuineness  of  Ram  Kishen's  ikrarnamah,  because  during  ^^^S 

the  whole  of  that   period,  there  were  disputes  going  on,  both  as  to      Coomari 
the  validity  of  that  deed  and  the  possession  of  the  mouzahs  to  which  ^^ 

it  relates.     The  second  of  the  period  referred  to  is,  accordingly,   the      ^koer^^ 

only  one  which  is  of  real  importance  as  regards  possession.   A  great  

mass  of  oral  testimony  has  been  adduced  by  the  respondents  to  the 
eflFect  that,  when  the  decree  of  the  Privy  Council  was  executed, 
Rajroop  Koer  caused  intimation  at  the  same  time  to  be  made  to 
all  concerned,  that  the  respondents  were  to  remain  in  possession 
of  the  mouzahs  already  possessed  by  them,  and  were  also  to  have 
possession  of  the  six  new  mouzahs  specified  in  Ram  Kishen's 
ikrarnamah.  Their  Lordships  have  come  to  the  conclusion,  with 
the  Judge  of  the  Subordinate  Coui-t,  that  the  witnesses  who  speak 
to  these  facts  are  unworthy  of  credit.  They  are  unable  to  endorse 
the  views  expressed  upon  this  part  of  the  case  by  the  learned 
Judges  of  the  High  Court.  They  seem  to  be  of  opinion  that,  it  being 
not  proved  to  their  satisfaction  that  Rajroop  Roer  was  in  actual 
possession  of  these  mouzahs,  it  must  necessarily  follow,  not  only 
that  the  respondents  were  in  possession,  but  that  possession  had 
been  ceded  to  them  by  Rajroop  Eoer  in  terms  of  Ram  Kishen's 
ikrarnamah.  But  it  must  be  observed,  that  the  execution  of  the 
decree  of  1875  had  not  the  effect  of  transferring  actual  possession! 
it  was  merely  an  authoritative  intimation,  to  persons  interested, 
that  the  decree-holder  had  the  right  to  possess  for  the  future.  No- 
thing is  more  probable  than  that  the  respondents,  who  had  then 
begun  to  set  up  the  ikrarnamah,  upon  which  they  now  rely,  should 
have  attempted  to  retain  the  mouzahs  which  they  then  possessed, 
and  to  usurp  possession  of  the  additional  mouzahs  which  they  now 
claim.  But  it  does  not  follow  that  Rajroop  Koer  assented  to  their 
retaining  or  taking  possession.  On  the  contrary,  all  the  real  evi- 
dence, apart  from  the  depositions  of  the  respondents'  witnesses, 
points  to  the  conclusion  that  she  did  not  assent.  About  a  year 
after  the  execution  of  the  decree,  Rajroop  Koer  presented  four 
separate  petitions  for  registration  in  respect  of  these  very  mouzahs, 
all  of  which  were  opposed  by  the  respondents  on  the  ground  that 
they  were  in  possession  under  Ram  Kishen's  ikrarnamah.  The 
question  of  possession  was  decided   against   the   respondents,  both 
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ia  the  Collector's  Court,  and  in  the  Civil  Court  to  which  they  ap- 
pealed. It  is  a  remarkable  fact,  and  one  not  easily  reconcilable  with 
the  depositions  of  the  respondents'  witnesses  in  this  suit,  that,  as 
recorded  by  the  Judge  in  these  registration  proceedings,  Manroop 
Koer  virtually  abandoned  "  her  claim  respecting  present  posses- 
sion," and  merely  pleaded  that  she  had  a  right  to  be  in  possession. 
The  Judge  of  the  Civil  Court  not  only  records  the  fact  that  her 
allegations  of  present  possession  were  given  up,  but  states  expressly 
that  it  was  quite  clear  that  llajroop  Koer,  when  taking  out  execu- 
tion of  the  Privy  Council's  decree,  made  no  exceptions  of  shares  in 
the  respondents'  favour,  but  took  out  execution  of  the  entire  decree. 
The  respondents  have  made  no  attempt  to  explain  the  reason  why 
that  judicial  admission  was  made  in  April,  1878  ;  and  the  absence 
of  any  such  explanation  strongly  suggests  that  the  evidence  of 
possession  which  they  have  adduced  in  this  suit  was  not,  at  that 
time,  in  existence.  Their  Lordships  will  therefore  humbly  advise 
Her  Majesty  that  the  judgment  of  the  High  Court,  dated  the  13th 
May  1882,  ought  to  be  reversed  and  the  judgment  of  the  Subordi- 
nate Court,  dated  the  29th  April  1880,  restored.  Seeing  that  both 
Courts  below  have  held  that  the  original  appellant  was  guilty  of 
using  fabricated  documents  in  support  of  her  allegations  oi  posses- 
sion, their  Lordships  deem  it  right  to  mark  their  sense  of  the  impro- 
priety of  such  conduct  by  making  no  order  as  to  costs. 

Appeal  decreed. 
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BAL  KISHAN  March  ^. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  FOB  THE 
NORTH  WESTERN  PROVINCES. 
Hindu  LauHHidopHon. 

Having  regard  to  the  evidence  on  the  record  their  Lordships  entirely  agreed 
with  the  conclusion  arrived  at  by  the  High  Court  that  the  plea  of  adoption  was 
made  out. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  for  the  North- Western  Provinces.  The 
facts  of  the  case  are  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Lord  Fitzgerald: — Their  Lordships  do  not  think  it  necessary 
to  call  on  Counsel  for  the  respondent.  The  question  involv- 
ed in  this  appeal,  and  the  only  question  before  their  Lordships, 
is  whether  respondent  Bal  Kishan  was  adopted  by  one  Bijai 
Singh.  The  relationship  of  the  parties  was  that  Bal  Kishan 
was  grand-nephew  of  Bijai  Singh,  being  the  grand-son  of  Bijai's 
sister^  Thunkra  Euar,  and  the  sole  question  is  one  of 
fact,  whether  this  boy  was  adopted  by  Bijai  Singh.  In  order  to 
establish  the  adoption  the  oral  testimony  of  two  witnesses  was  ad- 
duced, one  named  Mudhai,  and  the  other  Adhar  Bhat,  and  they 
stated  very  shortly  that  they  were  both  present  at  the  ceremony 
of  adoption ;  that  all  the  ceremonies  that  customarily  accompany 
adoption  were  duly  performed,  and  that  Bal  Kishan  was  duly  adopt- 
ed as  the  son  of  his  grand-uncle  Bijai.  If  he  was  duly  adopted  he 
became  Bijai's  son  and  heir,  and  succeeded  to  the  zemindary  estate. 
If  the  question  stood  alone  upon  that  evidence  their  Lordships 
would  have  hesitated  a  little,  and  might  possibly  have  adopted  the 
criticisms  on  the  evidence  of  those  witnesses  which  Mr.  Mayne  has 
so  well  brought  before  them;  but  it  appears  to  their  Lordships  that 
this  evidence  is  not  only  consistent  with  all  the  probabilities  of  the 
case,  but  further  more,  if  it  requires  confirmation,  it  receives  from  the 
matters  hereafter  adverted  to  the  strongest  and  most  important 
•Present:— Loid  Watson,  Lord  Fitzgerald,  and  Sir  Barnes  Peacock. 
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confinnation  Bijai  Singh  had,  the  father  and  mother  of  Bal  Kishan 
living  in  this  house  with  him  and  his  wife.  The  child  was  bom 
in  that  house.  He  certainly  was  maintained  by  his  grand-uncle, 
who  made  him  presents,  and  who,  upon  the  statement  of  Zalim 
Singh^  one  of  the  appellants  himself,  was  not  alone  treating  him 
as  a  son  liviog  in  the  house,  but  taking  measures  to  provide  him 
with  a  suitable  marriage.  Under  such  circumstances,  living  in 
the  house  of  Bijai  Singh,  treated  affectionately  by  him,  his  father 
and  mother  living  in  the  same  house,  he  himself  born  there,  and 
being  also  a  blood  relation,  it  is  not  improbable — nay,  it  is  very 
probable — that  Bijai,  who  was  himself  childless,  should  wish  to 
provide  himself  with  a  male  heir,  and  it  was  not  unreasonable 
that  he  should  have  selected  a  member  of  his  own  family. 
Their  Lordships  also  do  not  shut  out  from  their  view 
that  this  boy  was  not  alone  a  blood  relation,  but  the 
nearest  actual  relation  to  Bijai,  and  there  was  no  other 
relation  to  be  preferred  before  him.  The  probabilities,  therefore, 
are  in  favour  of  the  story  told  by  these  two  witnesses ;  but  in 
addition,  the  transactions  which  took  place  immediately  after  the 
death  of  Bijai  relieve  their  Lordships  from  all  doubt  or  hesitation 
on  the  subject.  Pan  Kuar,  the  mother  of  Bal  Kishan,  immediately 
after  the  death  of  Bijai,  was  in  possession  of  the  property.  Of 
course,  being  a  purdanashin,  she  could  not  manage  the  property, 
but  did  so  through  an  agent,  and  she  managed  the  household, 
and  the  money  that  came  in,  and  was,  in  fact,  the  director  of  every 
thing  there.  Immediately  on  the  death  of  Bijai  Singh  she  put 
those  who  claim  to  be  the  heirs  at  arm's  length.  She  asserts  in 
very  plain  and  unequivocal  language  that  her  son  is  the  adopted 
heir,  by  a  short  and  telling  expression  at  the  earliest  period  :  *'He 
made  him  his  son."  He  could  not  make  him  his  son  so  as  to  be 
his  heir,  unless  by  the  process  of  adoption.  If  adoption  did  not 
take  place,  the  plaintiffs  in  this  suit  were  then  the  male  heirs,  and 
entitled  to  succeed  to  the  zemindary,  and  Bal  Kishan  was  an 
utter  stanger  to  the  inheritance,  and  could  not  make  any  claim  to 
any  part  of  it.  Then  come  the  proceedings.  The  Tahsildar  is 
put  in  motion.  He  institutes  an  inquiry,  and  makes  a  remarkable 
report  to  the  Collector.  The  statements  then  put  forward  by 
Zalim   Singh — now  claiming  to  be  one  of  the  heirs,  and  acting  on 
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behalf  of  himself  and  the  other  heirs — ^leave  no  doubt  in  their 
Lordships'  minds  that  Zalim  Singh  did  then  entertain  the  belief — 
a  very  likely  and  well  grounded  belief — that  there  had  been  an 
adoption  of  Bal  Kishan,  and  that  Bal  Kishan  was  to  be  dealt  with 
as  the  heir.  Thereupon,  what  their  Lordships  would  call  a  com- 
promise took  place.  The  widow  still  holding  them  at  arm's  length, 
they  claim  to  have  one  portion  of  the  zemindary  estate  divided 
amongst  them  in  four  equal  portions ;  that  is  to  say,  Bal  Kishan 
was  to  have  four  annas,  and  12  annas  was  to  be  distributed 
amongst  the  plaintiflFs,  Bal  Kishan  getting  in  addition  the  whole 
residue  of  the  property.  But  again  the  widow  intervenes ;  she  says  : 
"  I  cannot  agree  to  that ;  that  is  giving  you  more  than  you  ought 
to  get,"  and  she  insists  that  her  son  shall  get  half,  that  is,  that 
eight  annas  shall  be  his  share,  and  that  they  shall  have  the  re- 
maining eight  annas  divided  in  certain  proportions  between  them. 
That  is  acceded  to,  and  their  Lordships  have  before  them  the  two 
statements  put  forward  by  Zalim  Singh  at  the  time  in  which  he 
agrees  to  the  whole  of  that.  The  thing  is  settled  with  the  Collector 
that  they  are  to  have  eight  annas  out  of  the  16  of  a  particular 
portion  of  the  estate ;  that  Bal  Kishan  is  to  have  eight  annas  of 
that  same  thing ;  and  all  the  large  remainder  of  the  immoveable 
property,  as  well  as  the  moveable  property.  Their  Lordships  do 
not  find  it  necessary  to  express  any  opinion  as  to  whether  there 
was  an  absolute  unqualified  admission  that  could  not  be  after- 
wards controverted  of  the  fact  of  the  legal  adoption  of  Bal  Kishan  ; 
but  the  compromise  might  have  been  possibly  supported  as  an 
equitable  family  arrangement  which  ought  not  to  be  disturbed. 
The  plaintiflFs,  however,  advised  by  some  third  party,  supplied 
with  the  means  of  oflfence  by  some  third  party,  broke  this  equi- 
table family  arrangement ;  they  instituted  this  suit  and  insisted 
that  this  boy  was  not  adopted,  and  claim  the  whole  of  the  zemin- 
dary estates  for  themselves.  Having  regard  to  the  evidence  of 
the  two  witnesses  which  has  been  adverted  to,  and  so  strongly 
confirmed,  their  Lordships  entirely  agree  with  the  conclusion 
arrived  at  by  the  High  Court  that  the  case  of  adoption  has  been 
made  out.  Their  Lordships  are  of  opinion  that  the  plaintiflFs' 
case  entirely  fails ;  that  the  judgment  of  the  High  Court  should 
be  aflfirmed  ;  and  that  this  appeal  should  be   dismissed  with  costs. 
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Their  Lordships  will  therefore  humbly  advise    Her  Majesty  to 

that  effect. 

Appeal  dismissed. 


JUQAL  KISHORE, 

versus 

GIRDHAR  LAL. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  FOR  THE 

NORTH-WESTERN  PROVINCES. 

PrincipaU  and  Agtnt— Account — Onus  Probandu 

If  in  a  suit  for  a  balance  of  account  due  to  the  plaintiff  as  a  commission 
agent,  the  defendant  denies  the  agency  and  alleges  that  there  was  a  contract 
of  sale,  the  burden  of  proving  that  the  plaintiff  has  sustained  losses  in  his 
capacity  of  agent  is  on  the  plaintiE 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  for  the  North-Western  Provinces,  The 
facts  are  fully  stated  in  the  following  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Richard  Couch  :— The  plaintiffs  in  this  suit,  the  appellants 
before  their  Lordships,  claim  to  recover  from  the  two  defendants, 
a  balance  of  account  which  they  say  there  was  between  their 
firm  and  the  defendants,  as  commission  agents,  in  respect  of  cer- 
tain transactions  of  trading  in  indigo,  graiu,  &c.,  between  January 
1878,  and  March  1879.  The  defendants  separate  in  their  defence, 
that  of  Qirdhar  Lai  being  that,  excepting  in  respect  of  a  contract 
for  indigo  seed,  he  was  not  a  partner  at  all  with  the  other  defend- 
ant, and  there  was  no  other  claim  against  him ;  and  that  as  regards 
the  transaction  of  the  indigo  seed  the  balance  was  in  favour  of  the 
two  defendants,  and  nothing  was  due  to  the  plaintiffs  as  agents 
in  respect  of  that  transaction.  The  Subordinate  Judge  found 
that  this  defence  was  true,  and  that  Girdhar  Lal  was  not  liable  to 
the  plaintiffs  upon  the  account,  the  balance  as  far  as  regarded  that 
transaction  being  in  his  favour.  Upon  appeal  by  the  plaintiff  to 
the  High  Court,  that  finding  was  affirmed.  The  consequence  was 
that  the  learned  Counsel  for  the  appellants,  Mr.    Cawie,  admitted 

•  Present  :— Lord  Hobhouse,  Lord  Macnaghten,  Sir  Barnes  Peacock  and 
Sir  Richard  Couch. 
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that  he  could  not  contest  the  propriety  of  that  decision.  As  re- 
gards Girdhar  Lai,  therefore,  the  appeal  must  be  dismissed,  and 
the  decision  of  the  High  Court  affirmed,  Girdhar  Lai  having  the 
costs  of  this  appeal.  There  then  remains  the  question  with  regard 
to  the  other  defendant,  Martin.  His  defence  was  that,  as  regards 
the  transactions  which  followed  the  contract  for  indigo  seed,  they 
were  not  entered  into  by  the  plaintiffs  as  commission  agents  for  him, 
but  that  Ram  Pershad,  a  member  of  the  plaintiffs'  firm,  had  entered 
into  a  contract  for  the  supply  of  1,00,000  maunds  of  seeds,  and 
that  there  was  an  agreement  between  him  and  Martin,  that  Martin 
should  purchase,  40,000  maunds  for  the  purpose  of  carrying  out 
that  contract.  Upon  the  case  of  the  plaintiffs  it  would  be  necessary 
for  them  to  show  that  a  balance  was  due  to  them,  which  they  claim 
in  respect  of  damages  which  they  had  sustained  as  commission 
agents,  but  the  evidence  which  Ram  Pershad  gives,  so  far  from 
showing  that,  rather  shows  that  the  contention  of  Martin  is  correct, 
and  that  the  damages  which  are  claimed  were  really  damages 
sustained  in  consequence  of  the  transactions  with  regard  to  the 
40,000  maunds.  There  is  nothiDg  to  show  that  the  case  of  the 
plaintiffs,  which  they  were  bound  to  prove,  has  been  made  out ;  and 
in  the  absence  of  other  evidence,  the  entries  in  the  account  books 
would  not  be  sufficient  to  sustain  the  claim  of  the  plaintiffs.  It  is 
possible  that  those  entries  may  be  consistent  with  the  transaction 
which  Ram  Pershad  spoke  about.  The  result  is  that  the  plaintiffs 
have  failed  to  prove  their  case,  that  they  have  a  claim  on  balance 
of  account  against  Martin  in  respect  of  losses  which  they  have 
incurred  as  commission  agents  on  purchases  which  they  have  made 
on  his  account.  The  case  has  entirely  failed,  and  there  is  no  ground 
for  considering  that  the  decision  of  the  High  Court,  by  which  they 
reversed  the  decision  of  the  Subordinate  Judge,  is  not  substantially 
correct.  The  appeal  as  regards  Martin  should  also  be  dismissed, 
and  their  liordships  will  humbly  advise  Her  Majesty  to  dismiss  the 
appeal  as  against  both  the  respondents,  and  to  affirm  the  decree  of 
the  High  Court.  The  appellants  will  pay  the  costs  of  Girdhar  Lai 
of  this  appeal. 
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1891  versus, 

M^ii.      MAHARAJA  NRIPENDRA  NARAIN  BHOOP  BAHADOOR 

AND  Another. 

ON  APPEAL  FROM  THE  HIGH    COURT  OF  JUDICATURE  AT  FORT 
WILLIAM  IN  BENGAL. 
Suit  for  possession  of  land^Boundary  dispute. 
Their  Lordships  affirmed  the  decision  of  the  High  Court  upon  the  findings 
of  facts  arrived  at  by  that  Court. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts  of 
the  case  will  appear  from  the  judgment  of  their  Lordships  which 
was  delivered  hy 

Sir  Richard   couch  : — The  plaint  in   this  suit  for  posses- 
sion  of  land   and   mesne   profits,    in   which     Rani    Anundmoyi 
Debi,     now     represented     by    the   respondents,  was   the   plain- 
tiflF,   stated   that  at  the  time   of  the   thak  and   survey   of  the 
plaintiff's   zemindary   estate   of    mouza   Subharkuti   Kantagarha 
in   Pergunnah   Panga,    a  dispute   arose  between   the    plaintifiTs 
predecessor    and    the   defendant,   the   present  appellant,    as  to 
the   enclosure   line  of  the  mouzah  drawn  by  the  thak  Amin,  and 
a  summary  order  being  made  in  the   defendant's   favour  she  took 
possession  of  the  greater  portion  of  the  land  of  the  mouzah.     There- 
upon the  plaintiff's  predecessor  instituted   suits,  Nos.   24  and  25 
of  1859,  in  the  Court  of  the  Principal   S udder  Amin  of  Rungpore, 
to  have  the  enclosure  made  by  the  thak  Amin  maintained,  and  the 
summary  order  set  aside,  and  for  recovery  of  possession.     That  he 
obtained  a  decree  of  the   High  Court,  and  in  execution   of  it  got 
possession  in  accordance  with  the  thak    map  ;  that  the    plaintiffs 
husband,  her  predecessor,  died  in  the  month  of  Magh  1276  (Janu- 
ary February,  1870)^  and  the  defendant  from  the  commencement  of 
1281  (1874)  dispossessed  her  of  plots,  Nos.   1  and  2  of  the  land  ; 
that  plot  No.  3  was  at  different   times  deluviated  by   the  Dhulla 
river  and  reformed,  and  while  the  plaintiff  was  in  possession  of  it, 
from  the  time  of  its  reappearance  after  the  year  1280  (1873-1874) 

•Present:— Lord  Watson,  Lord  Morris,  Lord  Hobhouse  and  Sir  Richard 
Couch. 
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the  defendant  took  possession  of  it  in  the  year  1 285.  The  defend* 
ant's  ^written  statement  alleged,  first,  that  neither  the  plaintiff  nor 
her  h«sband  was  in  possession  of  the  disputed  land  within  twelve 
years  ;  tiiat  the  defendant  was  in  possession  of  the  disputed  land 
during  the  lifetime  of  the  plaintiff's  husband,  and  the  suit  was 
barred  by  the  law  of  limitation.  Next  it  alleged  that  the  disputed 
land  was  not  the  land  claimed  in  the  suits  Nos.  24  and  25  of  1859 
and  decreed  to  the  plaintiff,  nor  a  reformation  on  its  original  site, 
or  a  contiguous  accretion. 

The  plaintiff's  husband  died  in  January,  1870,  she  being  then 
a  minor.  She  attained  majority  on  the  1 6th  July,  1881,  and  the 
suit  was  brought  on  the  14th  July,  1884,  two  days  before  the  expira- 
tion of  three  years  from  her  attaining  majority,  and  was  in  time 
if  the  dispossession  took  place  after  the  husband's  death.  The 
questions  therefore  were  :  (1)  When  was  the  plaintiff  dispossessed 
by  the  defendant  ?  (2)  What  were  the  boundaries  of  the  land 
recovered  in  the  suits,  Nos.  24  and  25  of  1859,  and  of  which  posses- 
ion was  given  in  execution  ?  The  decrees  of  the  Principal  Sudder 
Amin  were  that  possession  of  the  lands  claimed  and  lying  within 
the  boundaries  mentioned  in  the  plaint  and  the  present  map  be 
awarded  to  the  plaintiff,  and  that  the  defendant  be  ejected  from 
possession.  The  map  referred  to  was  one  which  had  been  pre- 
pared by  the  Principal  Sudder  Amin,  Moulvi  Ibrat  Hossein,  in  the 
presence  of  both  parties  after  inspecting  the  locality. 

These  decrees  were  affirmed  on  appeal  by  the  District  Judge 
of  Rungpore,  on  the  t^Oth  April,  1861.  It  was  not  until  several 
years  afterwards  that  application  was  made  for  execution  of  the 
decrees,  the  execution  cases  being  Nos.  5  and  6  of  1866.  During 
that  interval  the  river  DhuUa  had  changed  its  course,  and  there 
had  been  considerable  deluviation  and  reformation  of  the  land. 
The  Civil  Court  Amin,  Chunder  Romal,  appointed  to  deliver 
possession  of  the  decreed  land  in  the  execution  cases,  Nos.  5  and  6 
of  1866,  reported  to  the  Court  on  the  9th  May,  1866,  in  the  case 
No.  5  of  1866,  that  in  the  presence  of  the  mokhtars  of  both  parties 
he  prepared  a  map  of  the  decreed  land  as  pointed  out  by  the  decree- 
holder's  mokhtar,  and  compared  the  thak  map  of  mouza  Subhar 
Euti,  and  had  duly  delivered  possession  of  the  decreed  land  to  the 
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J-  C.  decree-holder,  according  to  the  map  made  by  the  Principal  Sudder 

^^  Amin,  the  boundaries  given  in  the  decree,  and  the  thak  map,  and 

Maharani     that  the  mokhtar  of  the    iudcnnent-debtor  signed  the  map  of  the 

SaRNAMOAYI      j  Jill  ,..  r«i.  .  .111 

V.  decreed  land  without  any  objection.     This  execution  case  included 

Nripendra  ^^^  P'<^*s  Nos.  ]  and  2  in  the  present  suit.  In  the  case  No.  6  of 
^Hoop'  ^^^^  ^^  reported  on  the  1 1th  May,  1866,  that  in  the  presence  of 
Bahadoor  both  parties  he  first  made  a  map  of  the  decreed  land — the  plot 
No.  3  in  this  suit  pointed  out  as  the  land  lying  on  the  east  and 
west  banks  of  flowing  DhuUa  river,  and  compared  the  thak  map  of 
Subhar  Euti  Eantagarha  ;  that  the  land  pointed  out  on  the  east 
bank  did  not  correspond  with  the  map  made  by  the  Principal 
Sudder  Amin  and  the  boundaries  given  in  the  decree,  in  conse- 
quence of  the  river  then  flowing  in  a  different  part  ;  and  that  he 
considered  that  the  decreed  land  was  the  land  lying  on  both  the 
banks.  He  delivered  possession  of  this,  and  the  mokhtar  of 
judgment-debtor  signed  the  map  of  the  decreed  land  without  any 
objection. 

The  formal  possession  thus  given,  which  according  to  the  pro^ 
vision  in  the  Code  of  Civil  Procedure  was  by  affixing  a  copy  of 
the  warrant  in  some  conspicuous  place  of  the  property,  and  pro- 
claiming by  beat  of  drum  or  other  mode  the  substance  of  the  de- 
cree, was  followed  in  December  of  the  same  year  by  suits  for  rent 
being  brought  in  the  court  of  the  Deputy  Collector  against  tenants 
of  the  lands  by  Lukkhipria  Debi,  the  decree-holder,  as  guardian  of 
the  plaintiff's  husband,  who  was  then  a  minor.  Two  lists  are  in 
the  record,  containing  nineteen  suits  in  which  decrees  are  said  to 
have  been  made.  The  decision  in  one,  No.  512,  is  in  the  record 
and  it  is  said  to  govern  14  others,  of  which  the  numbers  are  stated. 
Rani  Samamoayi,  the  appellant,  appears  to  have  intervened 
in  all  the  cases,  as  in  the  decision  of  the  District  Judge 
of  Rungpore  in  an  appeal  by  a  tenant  it  is  said  that  it  will 
govern  thirteen  appeals  preferred  by  her,  as  the  cases  are  ad- 
mittedly analogous. 

These  rent  suits  relate  to  plots  Nos.  1  and  2.  As  to  plot  No.  3 
it  appears  that  in  1868  Rani  Sarnamoayi  brought  a  suit  against  Rani 
Lukkhipria  for  recovery  of  possession  of  that  plot  on  an  allegation 
that  the  defendant  had  taken  possession  of  it  under  execution  of 
decree.     The  suit  was  dismissed.     It  proves  by   the   admission  of 
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R mi  Sarnamoayi  that  in  1868  the  plaintiff  Rani  Anundmaoyi  Debi 
was  in  possession  of  that  plot.     Many   witnesses   were   called   on 
both  sides.     Those  for  the  plaintiff  deposed  that  the  Zemindar    of 
Panga,  meaning  the  plaintiff  and  her  predecessor,   used  to   receive 
rent  from  the  tenants  of  the  first  and  second  plots  since  the  Amin 
Chunder  Komal  gave  possession  in  Fasli  1278   to   1280  ;  that   the 
Zemindar  of  Panga  was  also  in  possession  of  the  third  plot  for  five 
or  six  years  after  1273,  when  the  land  was  again  washed  away    by 
the  river  DhuUa  ;  that  the  land  reformed  again  in  Fasli  1280    and 
tenants  were  put  upon  it  as  in  new  churs,  and  in  June  A.  D.  1874 
the  tenants  of  the  three  plots   were  forcibly  dispossessed   by   the 
people  of  the  defendant.     On  the  other  band   the  defendant's  wit- 
nesses deposed  as  to  plots  Nos.  1  and  2  that  they  had  been   paying 
rent  to  the   Baharbund   Zemindar,  the  defendant,  and  saw  other 
tenants  of  those  plots  pay  rent  to  ber  from  a  time  before   the  exe- 
cution of  the  decrees,  and  as  to  plot  3  that  the  Baharbund  Zemindar 
had  been  in  possession  by  receiving  rent  from  such  of  them  as  held 
tenures  within  that  plot  for  twenty  or  twenty-two  years,  and  that 
the  land  had  never  been   diluviated.     The  documentary  evidence 
before  noticed   corroborates   the   plaintiff's   witnesses,  and   clearly 
shows  that  the  defendant's  witnesses  were  not  telling    the   truth. 
The  defendant  produced  no  documentary  evidence  of  any  value,  or 
any  evidence  of  the  time  of  the  dispossession,  and  the  Subordinate 
Judge  found  that  the  plaintiff  was  dispossessed  of  the  first  and 
second  plots  in  July,  1874,  and  of  the  third  plot   about  four   years 
later,  and  therefore  that  the  suit  was  not  barred  by  the  law  of  limi- 
tation.    Their  Lordships  think  that  the  evidence   for  the  plaintiff 
of  the  time  of  dispossession  may  be  accepted  as  true,   and   that  at 
least  it  was  proved  that  it  was  after  the  death  of  the  plaintiff's  hus- 
band, in  which  case  the  suit  was  brought  within  time.   The  High 
Court,  in  their  judgment  on  appeal,  took  no  notice  of  the  questioo 
of  limitation,  and  decided  in  the  plaintiff's  favour   on    the    second 
question.    The  objection  was  taken  in  the  grounds  of  appeal^  and 
their  Lordships  can  only  infer,   from  the  judgment  being    for  the- 
plaintiff,   that     if  it  was   argued   before   the   High    Court  they 
agreed  with  the  Subordinate  Judge.     Their  Lordships,  however,  do 
not  look  upon  this  as  a  concurrent  finding,  and  have  examined  the 
evidence. 
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The  second  question  has  now  to  be  determined.  In  IS65  the 
present  appellant  brought  a  suit,  No.  31  of  1866,  against  Lukkbi- 
pria  as  guardian  of  the  plaintiff's  husband,  and  one  Ishan  CSiunder 
Chowdhry,  for  possession  of  1,100  bigbas  of  land,  and  Lukkhipria 
brought  a  suit,  No.  37  of  1865,  agaiiJst  Ishan  Cbunder 
for  possession  of  250  bighas.  The  1,100  bighas  apparently  includ- 
ed  some  part  of  the  land  which  was  the  subject  of  the  suits  Nos. 
24  and  25  of  1859,  and  by  the  decree  in  No.  31  of  1865. 
Rani  Sarnamoayi,  the  plaintiff  therein,  recovered  part  of  the  land 
which  she  claimed.  The  Amin,  Chunder  Komul,  also  made  a 
report  in  these  suits,  dated  like  the  others  the  9th  May,  1866, 
which  ends  by  apportioning  the  land  in  dispute  in  the  several 
cases  among  the  parties. 

The  present  suit  was  brought  to  recover  possession  of  the  land 
which  had  been  recoverd  in  the  suits,  Nos.  24  and  25  of  1859, 
and,  except  the  time  of  dispossession,  the  only  question  now  in 
the  case  is  what  are  the  boundaries  of  that  land.  There  were  two 
other  suits  brought  also  by  Anundmoayi  Debi  against  other  defend- 
ants, and  before  the  hearing  the  Civil  Court  Amin  was  ordered  to 
report  upon  the  boundaries  of  the  disputed  lands,  and  to  prepare 
a  map  of  the  locality.  The  Amin,  on  the  7th  April,  1885,  made 
a  full  report,  accompanied  by  a  map,  in  which  two  boundaries  of 
mouzah  Subhar  Euti  Kantagarha  were  laid  down,  one  marked 
by  a  dark  red  line,  and  called  in  the  index  the  thak  line,  'on 
the  basis  of  the  map  of  the  decreed  land  and  the  line  of  the  land 
decreed  in  cases  Nos.  24  and  25  of  1859,'  and  the  other  marked 
by  a  light  red  line,  and  called  the  thak  line,  '  on  the  basis  of  the 
survey  chunda  of  Koerpore.'  The  difference  in  them  was  mainly 
caused  by  a  differeoce  in  the  point  which  was  the  basis  of  the  de- 
marcation. It  appears  from  a  paragraph  in  the  report  (page  551, 
line  27)  that  the  Amin  considered  the  dark  red  line  to  be  the  true 
boundary  of  the  land  decreed  in  the  suits  Nos.  24  and  25  of  1859, 
He  says,  with  respect  to  land  between  the  two  red  lines,  that 
the  land  marked  DD  and  D-1  and  D-2  is  a  contiguous  acoretioa 
to  the  plaintiff's  estate  of  Hemer  Ruti,  and  decreed  to  her  in 
case  No.  31  of  1865  ;  that  the  whole  of  the  plot  marked  J-1,  J-lis 
the  decreed  land  of  the  defendant  Maharani  Sarnamoayi  in  the  case 
No.  31 ;  and  that  the  entire  land  marked  J,  J  is  the  decreed  land 
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of   the  said   defendant  in   case    No.  8   of    1888.     Both   parties  J.  C. 

objected  to  the  map  and  report*     The   Subordinate  Judge,   in   his  ^ 

judgment  on  this  branch  of  the  case,  appears  to  have  thought  both  Maharani 

lines  to  be  incorrect,  but  the  light  red   the   least   so,  and    that    it  ^. 

substantially  agreed  with  the  boundaries  of  Subhar   Kuti,   which  i^if,pENDRl 

are  found  from  the  decrees  of  Moulvi  Ibrat  Hossein,     He   gave  the       Narain 

.  Bhoop 

plaintiflf  a  decree  for  the  three  plots,  and  laid  down  the  boundaries      Bahadoor 

of  them,  saying  that  in  doing  so  he  was  guided  more  by  the  decrees     °   

than  the  map.  The  boundaries  laid  down  agree  generally  with 
the  light  red  line.  The  defendant  appealed  to  the  High  Court, 
and  the  plaintiff  filed  objections  to  the  decrea  The  High  Court 
in  their  judgment  said  that  the  main  contention  of  the  defendant 
was  that  the  Lower  Court  was  wrong  in  rejecting  the  outline  of 
mouzah  Subhar  Kuti,  as  traced  by  the  Amin  in  light  red,  and 
that  the  suit  should  have  been  decided  on  the  basis  of  that  out- 
line ;  and  for  the  reasons  they  stated  they  were  not  satisfied  as 
to  the  correctness  of  the  point  on  which  the  demarcation  shown 
by  the  light  red  line  was  based.  They  were  of  opinion  that  the 
Lower  Court  should  have  accepted  the  dark  red  line,  as  practically 
correct,  and  decided  the  case  with  reference  to  it.  They  therefore 
discharged  the  decree  of  the  Lower  Court,  and  made  a  decree 
awarding  to  the  plaintiff  so  much  of  the  disputed  lands  coloured 
yellow  on  the  map  as  fall  with  the  thak  boundary  of  the  mouzah  as 
shown  by  the  dark  red  line. 

On  the  argument  before  their  Lordships  it  was  said  by  both 
the  learned  Counsel  for  the  appellant  that  the  dark  red  line  is  the 
right  one,  except  in  plot  No.  8,  part  of  which,  lying  to  the  north 
it  was  said  had  been  rightly  excluded  by  the  Subordinate  Judge 
from  his  decree.  Their  Lordships  have  not  seen  any  ground  for 
this  exception.  In  their  opinion  the  dark  red  line  was  properly 
taken  as  the  boundary  of  the  three  plots.  They  will  therefore 
humbly  advise  Her  Majesty  to  affirm  the  decree  of  the  High 
Court,  and  dismiss  the  appeal.  The  costs  will  be  paid  by  the 
appellant. 

Appeal  dismissed. 
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J'''!^^'  THE  AGRA  BANK,  LIMITED. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IN  BENGAL. 

Banker  and  Customir — Chique,  Paymtnt  of—Evidence. 

Their  Lordships  were  of  opinion  that  the  respondent  Bank  failed  to  prove 
that  the  amount  of  the  cheque  in  favor  of  the  appellant  had,  on  presentation 
to  them,  been  so  paid  as  to  discharge  them  from  liability. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facta 
of  the  case  are  fully  stated  in  the  judgment  of  their  Lordships 
which  was  delivered  by 

Sir  Richard  Couch  : — The  question  in  this  appeal,  one  of  fart 
only,  is  whether  a  cheque  drawn  by  a  firm  of  MacNeill  &  Co.,  upoD 
the  respondent  bank,  payable  to  the  appellants  or  their  order,  for 
Rs.  15,000,  was  paid  to  the  servant  of  the  appellants.  The  cheque 
was  received  by  the  appellants  on  the  14th  August,  1888,  and 
on  the  following  day  they  endorsed  it  in  blank,  and  delivered  it 
to  their  servant  Sewlall,  who  presented  it  at  the  bank  for  payment 
The  respondents,  in  their  written  statement,  said  that  the  cheque 
was  presented  for  payment,  and  the  amount  thereof  was  paid  ta 
Sewlall,  but,  in  the  judgment  of  the  learned  Judge  of  the  High 
Court  at  Calcutta  who  tried  the  case,  it  is  said  that,  after  the 
Advocate-Qeneral  had  opened  the  plaintiffs'  case,  Mr.  Phillips, 
the  defendants'  counsel  applied  for  leave  to  amend  the  written 
statement  by  the  addition  of  a  paragraph  which  would  enable 
him  to  raise  the  defence  that  if,  as  a  matter  of  fact,  the  bank  did 
not  pay  Sewlall,  but  some  other  person  who  was  not  a  servant  or 
agent  of  the  plaintiffs,  but  who  represented  himself  to  be  so, 
such  payment  was  made  in  consequence  of  the  negligence  and 
default  of  Sewlall,  and  without  any  negligence  or  default  of  the 
bank,  and  that  the  bank  was  discharged  by  such  payment.  The 
amendment  was    opposed  by    the    Advocate-General,    but    was 


•Present:— Lord  Hobhouse,  Lord  Morris,  Sir  Richard  Couch  and  Lord 
Shand. 
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allowedr  No  evidence  was  given  by  the  defendants  in  support 
of  this  view  of  the  case,  bat  it  may  not  be  unimportant  that  this 
application  was  made.  The  principal  witness  for  the  plaintiffs  Lall  Chand 
was  Sewlall,  who  said  that  he  took  the  cheque  to  the  bank  and 
showed  it  to  a  Baboo  (pointing  to  one  in  Court),  who  told  him  to 
sign  it  and  make  it  over  to  the  Munshi ;  that  he  signed  it  and 
handed  it  to  the  Munshi,  who  wrote  something  on  it  in  English 
and  handed  it  back  to  the  same  Baboo ; — the  reason  for  this  was 
that  the  cheque  bore  endorsements  in  Nagri  which  the  Munshi 
could,  but  the  Baboo  could  not  read, — that  about  a  quarter  of  an 
hour  afterwards  the  Pass  Baboo  gave  the  cheque  back  to  him,  and 
then  he  gave  it  to  the  Cashier  Baboo.  He  then  said,  '*  I  handed 
the  cheque  to  the  Cashier  Baboo."  He  asked  me,  *  In  what  shape 
do  you  want  it?'  I  said,  '2000  in  small  notes,  and  13,000  in 
thirteen  notes.'  After  that  the  Cashier  said  to  me,  *  Go  to  the 
Poddar  Baboo.'  The  Cashier  did  not  give  me  back  the  cheque.  He 
kept  it.  On  going  to  the  Poddar,  I  said  to  him,  *  Pay  me  15,000.' 
I  went  to  the  Poddar  Baboo  immediately  on  leaving  the  Cashier. 
The  Poddar  Baboo  said,  *  Be  seated,  you  will  get  it  half  an  hour 
afterwards.'  I  took  my  seat  on  a  stool  or  bench.  I  sat  there  for 
about  half  an  hour.  I  then  asked  the  Poddar  Baboo  for  payment, 
and  he  said,  '  The  numbers  have  not  come  yet.'  I  then  com- 
menced pacing  up  and  down  there  in  front  of  the  counter.  I 
did  that  for  a  short  time  for  two  or  four  gurries.  After  that  I  again 
asked  the  Poddar  Baboo  for  the  money,  and  he  said,  '  Why,  I 
have  made  the  payment.'  I  said,  'How  is  that— I  have  not 
received  it?'  He  said,  *  All  I  know  is  that  the  payment  is  made.' 
I  said,  '  I  have  not  received  it ;  you  must  have  paid  it  to  some 
other  person,  some  person  whom  you  do  not  know.'     I  then   made 

a  great  noise The  Poddar  Baboo  sits  next  to  the  Cashier  Baboo, 

and  I  moved  from  one  to  the  other,  but  when  I  sat  on  the  stool,  that 
was  about  eight  or  nine  cubits  oflF."  Three  men  were  brought  into 
Court,  one  of  whom  he  said  was  the  Munshi,  and  another  (Koylash 
Chunder  Bose)  was  the  Pass  Baboo,  but  the  Cashier  Baboo  was  not 
amongst  them,  nor  was  the  Poddar.  He  continued,  "  That  Poddar 
Baboo  to  whom  I  referred  does  not  now  sit  on  the  same  seat  as  he 
used  to.  That  man  (pointing  to  a  man  in  Court,  who  gives  his 
name  as  Mohendra  Nath  Pyne)  sits  where  the  old  man  sat.     This 
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is  the  Cashier  (gives  his  name  as  Nobo  Kisto  Sen  Gupta)."  Oa 
cross-examination,  he  said,  "  I  do  not  know  Mohendro  Coomar 
Pyne.  I  know  a  man  named  Mohendro,  who  used  to  pay  me 
before.  But  on  that  occasion  Mohendro  was  not  there.  Before 
that  occasion  I  had  seen  the  man  shown  to  me,  and  on  that 
occasion  I  saw  him  coming  out  of  an  inner  room.  There 
were  two  Poddars,  one  a  lad,  but  I  had  to  do  with  only  the 
senior  one.  Neither  of  the  two  I  saw  that  day  were  amoDgst 
those  I  saw  today  in  Court.  On  that  day  I  had  no  talk  with 
Mohendro  Coomar  Pyne,  except  this,  that  Mohendro  Baboo  took 
me  to  the  Currency  Office.  That  lad  also  went  to  the  Currency 
Office.  The  senior  Poddar  did  not  go  to  the  Currency  Office." 
He  was  shown  a  man,  Grees  Chunder  Pal,  and  said  he  went  with 
him  to  the  Currency  Office,  that  he  was  the  Poddar  s  lad  of  whom 
he  had  spoken,  and  that  he  did  not  pay  the  15,000  into  his  hands. 
The  principal  witness  for  the  defence  was  Mohendro  Coomar 
Pyne,  who  said  he  was  the  Poddar  at  the  Agra  Bank.  Grees 
Chunder  Pal  is  one  of  my  assistants,  and  Mutty  Lai  Pal  is  another. 
I  remember  the  1 5th  of  August  last.  On  that  date  I  and  Grees 
Chunder  Pal  were  paying  out  money.  No  other  Poddar  was  there 
on  that  day  paying  out  money.  I  know  Sewlall.  I  had  knowa 
him  before  the  15th  of  August.  Before  that  day  I  did  not  know 
for  a  fact  in  whose  service  he  was,  but  I  know  that  he  brought  che- 
ques from  Lall  Chand  Kanyeram,  the  plaintiffs'  firm.  I  saw  him 
on  the  15th  August.  That  is  the  man  in  Court  (shown  SewlalL) 
On  that  day  he  came  with  a  cheque  for  Rs.  15,000,  in  favour  of 
Lall  Chand  Kanyeram,  and  wanted  payment  of  that  cheque.  He 
came  up  to  where  I  was  with  the  cheque,  and  in  the  first  instance 
handed  it  to  Grees  Chunder  Pal.  Grees  Chunder  took  the  cheque 
and  handed  it  to  Nobo  Kisto  Sen  Gupta,  the  note  keeper.  When 
Sewlall  handed  the  cheque  to  Grees  he  said  nothing.  I  said  to 
Sewlall,  '  Wait,  the  notes  will  have  to  be  taken  out,  the  numbers 
taken  down,  and  then  payment  will  be  made  to  you.'  I  did  not  say 
to  him, '  You  will  have  to  wait  half  an  hour.'  I  said  nothing  like  it. 
After  this  the  numbers  of  certain  notes  were  written  down,  and 
then  Gojendro  Nauth  Gupta  gave  over  those  notes  and  the  cheque 
to  me  for  payment.  That  is  the  man  who  wrote  down  the  num- 
bers of  the  notes,  and   owing  to  the  circumstances  of  my  having 
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other  work  in  my  hands  at  the  time  to  dispose  of,  I  said  to  Grees,         J*  C. 
you  call  forward  this  man,  and  make  over  payment  to  him.'  Upon  "^^i 

that   Qrees   called   out,  *  Shiblall/     A  person   said,    *My  name   is    LalljChand 
Shiblall.'     Grees  asked,  *  whose  man   are  you  ?'     He  said  '  Lall 
Chand  Kanyeram's/     I  saw  the  person  who  said  that,  he  was  right 
in  front  of  me,  it  was  Shiblall.     The   same   person   whom   I   have 

pointed  out  here  in  Court Grees  Chunder  asked  him,  what  is  the 

amount  of  your  cheque  ?  He  answered  15,000.  Upon  this  Grees 
Chunder  counted  over  the  notes  and  gave  them  to  him.  Before 
Yis,  Sewlall  counted  out  the  notes  one  by  one,  wrapped  them  up  in 

his  kwpra  and  took  them  away He  went  away  with  these  words, 

'  fiaboo,  every  thing  is  correct.*     I  saw   him   again  on  that  day  a 
little  more  or  less  than  an  hour  afterwards.     I  saw   him   again.     I 
was  still  in  the  same  place  behind  the  counter.     He  came   back  to 
me  and  said,  *  Where  is   the  money  for   my  cheque?*  I  said,  have 
you  lost  your  senses — are  you  mad  ?    You  took  away   the  money, 
and  now  come  and  ask  for  the   same   money   again.'     He  said,  '  I 
have  been  away  getting  my  shoes  mended.'     I  then  said,  '  Is  it  the 
case   that  you    were  robbed  of  the  notes   there  ?'     He  remained 
silent."    On  cross-examination  he  said,  ''  I  was  counting  notes  and 
making  payments  to  another  person.     That   was   why  I  could  not 
make   this  payment.     I  was  near  the  end   of  that   payment.     I 
asked  Grees  because  the  two  of  us  used  to  make  payments.     Even 
if  I  am  engaged,  and  five  different  payments  have  to  be  made,  the 
whole  of  the  five   papers   are   brought   to  me,   even  though  I  am 
engaged.     Grees   and  I   are  employed  in  making   payments,  and 
sometimes  Motilall  Pal  makes  payment.     While  Grees  was  making 
the  payments  I  had  got  through   the   payment   I  was   making, 
and   was  sitting  down   looking  on."     When  asked  when  he  first 
said  to  any  one  that  he  had  paid  Sewlall,   and   that   he  had   come 
again  to  be  paid,  he  said,  "  I  first  stated  that  to  Mndusudun  Baboo. 
That  was  when  he  asked, '  what  is  the  golmal  about  ?*     That  was 
about  an  hour  after  the  money  was  paid.  All  the  Foddars  who  were 
there  in  the  employ  of  the  bank   are   still  there,  not  a   single   one 
of  them  has  left     None  of  them  have  taken  leave.    On  that  day, 
the  15th,  a  Baboo  and  a  Sahib  came  to  the   bank."     This  was  Mr. 
Leslie,  the  plaintiffs'   attorney,    who   is  called   by   the  witness  a 
vakeel.     Questioned, '' Did    you    hear  the   vakeel  make   inquiry 
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about  the  cheque  ?"  He  said,  "Yes,  I  think  he  asked  the  Kajanchi 
Baboo,  Modusudun  Baboo.  I  showed  him  the  cheque.  I  say 
I  do  not  recollect  the  face  of  the  vakeel  to  whom  1  showed  tbe 
cheque.  Yes,  the  vakeel  sahib  asked  to  whom  the  cheque  had 
been  paid.  I  said  to  Seeblall,  the  man  of  Lall  Chand  Kanyeram. 
The  vakeel  did  not  ask  me  if  I  could  identify  the  man  to  whom 
payment  had  been  made.  I  did  not  answer,  "How  it  is  possible, 
as  so  many  cheques  are  paid  in  the  day  ?  No,  a  certain  Baboo 
did  not  prevent  my  answering  further  questions.  What  the 
vakeel  did  was  this.  He  saw  the  cheque  and  came  away.  I 
showed  him  the  cheque,  and  went  away  to  other  work.  The  Sahib 
saw  the  cheque  and  went  away.  The  Sahib  said  nothing  in  my 
presence."  The  value  of  this  evidence  may  be  tested  by  Mr. 
Leslie's  evidence,  who,  in  their  Lordships'  opinion,  is  a  much  more 
credible  witness,  and  of  whom  Mr.  Justice  Norris,  who  tried  the  case, 
says  in  his  judgment,  "  I  believe  Mr.  Leslie  implicitly.  Mr.  LesUe 
upon  hearing  from  Sewnarain,  one  of  the  plaintiflFs,  about  the  cheque, 
went  at  once  to  the  bank.  He  said  in  his  evidence,  "  I  keep  a  day 
book.  I  made  a  note  on  paper  of  what  occurred  at  the  bank,  and  seat 

it  down  to  be  entered  into  the  daybook I  have  read   my  note 

over  and  the  entry  in  the  day  book.  To  the  best  of  my  recollec- 
tion and  belief  that  entry  correctly  describes  what  took  place  at 
the  bank.'*  The  entry  was  put  in,  and  was  this  : — "  Lall  Chand 
Kanyeram  ;  calling  at  the  bank  by  our  Mr.  S.  J.  Leslie,  when  he 
found  that  the  manager  was  not  in,  and  on  inquiry  at  the  cash 
department  was  shown  the  cheque  with  a  translation  of  the 
jemadar's  endorsement  as  *  Shiblall '  on  it,  and  on  his  asking 
the  cashier  to  whom  it  was  paid,  he  said  to  the  man  whose  name 
was  on  the  back  of  the  cheque,  and  on  his  further  asking  him  if 
he  could  identify  the  man,  he  said,  *  How  was  it  possible,  as  so 
many  payments  were  made  in  the  day?*  While  we  were  asking 
for  information,  one  of  the  Baboos  from  within  the  rail  said  to  the 
Cashier,  *  Do  not  answer  any  questions,  say  nothing  more/  The 
person  whom  he  took  for  the  Cashier  was  a  tall  thin  fair  man,  and 
the  man  who  interfered  was  the  same  man  who  had  the  cheque 
and  showed  it  to  us/*  It  will  be  observed  that  Mohendro  said  he 
showed  the  cheque  to  the  vakeeL  His  evidence  as  to  what  passed 
is  directly  contrary   to  Mr.  Leslie's.     After  the  entry  was  put  in 
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I  have  not  seen  the  other  man  to-day.  There  was  a  man  some- 
thing like  him,  but  on  thinking  the  matter  over  I  do  not  think 
that  was  the  man."  Kamoda  Persaud  Soor  was  a  witness  for 
the  defence.  He  said,  "  the  Poddar,  Mohendro  Coomar  Pyne, 
produced  the  cheque  to  Mr.  Leslie/'  and  he  went  on  to  deny  that 
there  was  the  conversation  stated  in  the  entry.  This  witness 
is  also  contradicted  by  Mr.  Leslie.  In  addition  to  the  estimate 
which  the  first  Court  formed  of  the  relative  credibility  of  the 
witnesses,  it  should  be  observed  that  Mr.  Leslie's  account  of  the 
nature  of  the  interview  is  far  the  more  probable  one.  It  was  his 
duty  to  examine  into  the  facts  of  the  case  as  effectively  as  he  could, 
and  he  tells  us  that  when  he  was  doing  that  he  was  stopped  by  one 
of  the  oflScials.  But,  according  to  the  story  told  by  those  officials, 
the  only  enquiry  made  by  Mr.  Leslie  was  so  superficial  that  he 
need  hardly  have  troubled  himself  to  make  it.  The  learned  Counsel 
for  the  respondents  relied  upon  the  evidence  of  Parat  Singh,  one 
of  the  plaintiffs'  witnesses,  as  contradicting  Sewlall  as  to  Mohendro 
not  being  the  Baboo.  He  said  that  the  Baboo  paid  him  his  money, 
that  there  were  two  Baboos  sitting  together  there,  and  that 
Mohendro  and  Grees  Chunder  Paul  were  the  two  Baboos.  Their 
Lordships  do  not  think  that  this  contradiction  is  of  any  value. 
The  witness  was  in  the  habit  of  going  to  the  Agra  Bank,  and  may 
have  spoken  more  from  his  general  recollection  of  Mohendro  being 
present  when  he  received  money  than  from  his  recollection  of  that 
particular  occasion.  Mohendro  may  then  have  left  his  seat  for  a 
time,  as  Sewlall  says  he  saw  him  coming  out  of  an  inner  room. 
Grees  Chunder  was  examined,  and  gave  similar  evidence  to 
Mohendro's. 

A  suspicious  fact  in  the  respondents'  case  is  that  Motilall  Pal, 
who  was  said  by  Mohendro  to  be  one  of  the  Poddars,  and  sometimes 
to  make  payments,  was  not  called,  nor  was  his  absence  explainel. 
He  was  a  most  important  witness,  Sewlall  and  Mohendro  were 
examined  on  the  27th  February,  and  Grees  Chunder  and  the 
other  witnesses  for  the  defence  were  examined  on  the  1st  March. 
Motilall  Pal  might  then  have  been  called.     As  regards  the  demean- 
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J- C.         our  of  the  witnesses,  Mr.  Justice  Norris  who  tried  the  case,  in  his 
I  J^  judgment  says  of  Sewlail,  "He  gave  his  evidence  in  a  manner  which 

'  Lall  Chand    impressed  me  most  favourably,  his  answers  were  straight-forward 

V.  and  to  the  point,  he   showed   no  sign  of    prevarication,  he  was 

I  Ban^^^     unshaken  in  cross-examination."     Of  Mohendro  he  says,  "  I  do  not 

Limited.  believe  this  witness.  He  appears  to  me  to  have  got  up  his  story,  to 
have  rehearsed  his  part.  The  same  observations  apply  to  the  evi- 
dence of  Grees  Chunder  Pal.  I  do  not  believe  him.  I  think  he  was 
swearing  by  the  card" 

Another  circumstance  which  impresses  their  Lordships'  minds 
is  the  failure  of  the  Bank  officials  to  sift  the  case  when  Mr.  Leslie 
went  to  the  Bank.  Sewlairs  demand  involved,  to  say  the  least, 
a  grave  imputation  upon  the  way  in  which  the  business  had  been 
conducted.  In  such  circumstances  it  would  be  reasonable  to 
expect  that  the  head  officer  of  the  cash  department  would  have 
inquired  into  the  matter,  and  had  all  the  Poddars  confronted  with 
Sewlail,  instead  of  Mr.  Leslie's  request  for  information  being  met 
by  a  refusal  to  answer  any  questions. 

Their  Lordships  cannot  agree  with  the  learned  Judges  who 
heard  the  case  on  appeal  that  the  alternative  was  simply  whether 
the  Bank  officers  or  some  of  them  appropriated  the  money,  or 
Sewlail  made  a  mis-statement  when  he  said  he  was  not  paid. 
There  was  another  possible  alternative ;  viz.,  that  by  mistake  or 
inadvertence  one  of  the  Poddars  had  paid  the  wrong  person,  and 
the  Bank  officers,  who  may  at  6rst  have  thought  they  had  paid 
Sewlail  persisted  in  saying  that  they  had. 

Their  Lordships  are  of  opinion,  upon  a  full  consideration  of 
the  evidence,  that  the  decree  of  Mr.  Justice  Norris  should  not 
have  been  reversed,  and  they  will  humbly  advise  Her  Majesty  to 
reverse  the  decree  of  the  Appellate  Court,  to  dismiss  the  appeal 
to  that  Court,  with  costs,  and  to  affirm  Mr.  Justice  Norris's  decree. 
The  respondents  will  pay  the  costs  of  this  appeal. 

Appeal  decreed. 
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HURRICHURN  BOSE  J-  ^•* 

1891 
versus  y^ 

MONINDRA  NATH  GHOSE  ^3- 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE 
AT  FORT  WILLIAM  IN  BENGAL. 

Promissory  NoU^  Exicution  of—Evidenct, 

Their  Lordships  saw  no  reason  to  disturb  the  finding  of  the  High  Court  that 
the  promissory  note  sued  upon  had  not  been  executed  by  the  defendant. 

This  was  aD  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  at  Fort  William  in  Bengal.  The  facts 
are  fully  stated  in  the  judgment  of  their  Lordships  which  was 
delivered  by 

Lord  Morris  : — In  this  case  an  action  was  brought  by  the 
appellant  against  the  respondent  for  the  recovery  of  a  sum  of 
Rs.  10,998.  The  respondent  appears,  at  the  time  that  the  first 
of  the  transactions  hereinafter  mentioned  occurred  between  him 
and  the  appellant,  to  have  been  a  young  man  under  age  and  of  a 
dissipated  and  rather  lawless  character.  Arriving  in  Calcutta  he 
obtained  an  introduction  to  the  appellant  for  the  purpose  of  obtain- 
ing a  loan  of  money  from  him,  and  made  a  promissory  note,  bear- 
ing date  the  6th  January,  1882,  by  which  he  promised  on  demand 
to  pay  to  a  payee,  not  the  appellant,  but  a  nominee  of  the  appellant, 
the  sum  of  Rs.  5000,  with  interest  at  86  per  cent.  That  note  was 
part  of  a  larger  transaction,  by  which  it  was  intended  that  he  was 
to  get  a  loan  of  Rs.  15,000,  and  to  secure  it  by  a  mortgage.  On 
the  same  day  he  entered  into  an  agreement  respecting  that 
mortgage,  but  the  mortgage  was  never  executed,  and  the  transac- 
tion fell  through,  except  as  regards  the  promissory  note  above 
referred  to. 

A  considerable  controversy  arose  before  the  District  Judge  and 
before  the  High  Court  as  to  what  amount^of  money  actually  passed 
into  the  hands  of  the  respondent  in  exchange  for  the  note.  Both 
the  Courts  have  concurrently  found  that  only  Rs.  1,500  reached 
the  hands   of  the  respondent,  and  that  the  respondent  was   a 

*  Present  .—Lord  Hobhouse,  Lord  Morris,  Sir  Richard  Couch  and  Lord 
Shand. 
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J.  C.  minor  at   the   time   when  the  note  was  executed,  and  their  Lord- 

^-^-.  ships  consider  that   the   ordinary  rule   as  to   concurrent    findings 

Churn  applies,   so   that   the  case   must  be  approached  with  those  as  facts 

BosE  assumed. 

V. 

MoNiNDRA  On   the   27th   September,  1 883,  the  respondent    is  alleged  to 

Ghose.  y^^^Q  signed  a  second  promissory  note,  thereby  promising  to 
pay  to  the  appellant  or  order  on  demand  the  sum  of  Rs.  7200, 
with  interest  at  18  per  cent.  The  respondent  had  come  of  age 
before  his  alleged  execution  of  this  note,  namely,  on  the  2.5th 
March,  18S3.  The  appellant's  story,  as  regards  the  making  of  the 
note,  is  that  he  was  pressing  for  his  money,  and  that  on  the  day 
before  the  note  was  executed  a  Mukhtar  and  a  man  named  Russick 
attended  at  his  oflSce ;  that  they  came  there  on  the  part  of  the 
respondent,  took  an  account  of  what  was  due  in  respect  of  the 
note  of  the  6th  January,  1882,  and  ascertained  that  there  was 
an  amount  of  Rs.  7,200  due  ;  that  thereupon  it  was  agreed  that 
the  respondent  would  attend  at  his  office  on  the  following  day, 
and  execute  a  promissory  note  for  Rs.  7,200,  and  that  the  respond- 
ent did  attend  accordingly  and  signed  the  note.  The  respond- 
ent denied  that  he  executed  the  note. 

The  appellant  stated,  as  their  Lordships  understand,  that  there 
were  six  persons  present  on  the  occasion  of  the  execution  of  the 
note  :  himself,  two  witnesses  to  the  note,  Jagat  Narain  and  Bepin 
Behaii,  the  Mukhtar,  Russick  and  another  person,  who  it  has  been 
proved  is  dead.  Four  of  these  persons  have  been  examined, 
namely,  the  appellant,  Jagat  Narain,  Bepin  Behari  and  the  res- 
pondent. The  Mukhtar  was  not  called,  the  appellant's  explanation 
for  not  calling  him  being  that  he  did  not  know  who  he  was ;  that 
he  knew  nothing  about  him,  and  that  he  could  not  find  him. 
Russick  he  knew  extremely  well,  seeing  that  he  was  the  person 
who  introduced  the  transaction  to  him  in  the  month  of  January 
1882;  ho  said  that  he  had  searched  for  Russick,  but  had  been 
unable  to  find  him.  Therefore,  at  the  outset^  there  is  the 
observation  that  the  two  persons  who  purported  to  have  acted 
for  the  respondent  in  the  making  out  of  the  account  on  the 
day  before  the  note  was  signed  are  not  produced,  and  the 
appellant  relies  upon  his  own  evidence  and  that  of  his  two 
witnesses.    These  three   persons  swear  that  they   saw   Monindra 
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sign  the  note.  He  swears  he  did  not  sign  it.  There  is  a  flat 
contradiction  between  them.  Their  Lordships  would  not  be  disposed 
to  pay  too  much  attention  to  the  mere  denial  of  the  respondent, 
because  a  portion  of  his  evidence  was  read  in  which  he  showed  a 
facility  for  telling  a  lie  upon  any  subject  when  it  was  convenient  to 
him  to  do  so.  The  two  witnesses  are  stated  to  be  persons  to  some 
extent  dependent  upon  the  appellant,  and  whom  he  was  likely  to 
have  influence  over.  He  himself,  of  course,  has  a  large  interest 
in  the  matter. 

That  being  the  outline  of  the  case,  the  District  Judge  remarked 
that,  *'  Though  the  evidence  may  show,  perhaps,  that  Hurrichurn 
is  rather  difficult  in  money  transactions,  there  is  no  reason  for 
assuming  him  to  be  a  forger,"  and  he  grounded  that  opinion  very 
much  upon  the  inherent  improbability  of  the  appellant  committing 
a  forgery  when  he  would  run  great  risk  of  detection.  In  the  result 
he  gave  the  appellant  a  partial  decree. 

The  High  Court,  on  appeal,  differed  with  the  judgment  of  the 
District  Judge,  and  came  to  the  conclusion  that  the  second  note 
was  not  executed  by  the  respondent,  and  thier  Lordships  agree 
with  that  conclusion. 

It  is,  in  the  first  place,  worthy  of  notice  that  the  respondent 
was  a  minor  at  the  time  of  the  execution  of  the  first  note,  and  he 
therefore,  was  not  liable  upon  it  unless  he  chose,  having  come  of 
age  in  March,  1883,  to  voluntarily  incur  a  new  liability.  This  is  a 
very  unlikely  thing  for  him  to  have  done,  seeing  that  he  does  not 
appear  to  be  a  person  of  punctilious  honour,  who  having  incurred 
a  liability  when  he  was  a  minor  would  feel  that  it  was  due  to 
himself  to  resume  it  when  he  came  of  age.  Moreover,  he  does  not 
seem  to  have  acted  without  advice,  and  it  is  improbable  that  if 
he  only  received  Rs.  1,500  he  would  voluntarily  incur  a  liability 
for  Rs.  7,200  with  interest  at  18  per  cent  on  a  note  payable  on 
demand. 

It  further  appears  that  the  appellant  when  he  got  the  first  note 
executed  took  great  care  to  fence  it  round  in  such  a  way  that  its 
execution  could  not  be  disputed.  He  got  it  drawn  up  by  an  attor- 
ney, he  attended  at  the  solicitor's  office,  and  had  a  direct  witness, 
not  a  bystander,  but  a  person  who  pledged  himself  by  the  affixing 
of  his  signature  that  he  was  a  witness  to  the  execution  of  it  by 
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the  respondent  He  also  had  it  registered  after  some  trouble,  and 
the  respondent  was  indentified  before  a  public  officer  as  being  the 
real  person  who  had  executed  the  note.  None  of  these  precaa- 
tions  were  taken  over  the  second  note,  though  there  is  every 
reason  why  the  appellant  should  have  considered  them  at  least  as 
necessary  in  that  case  as  in  the  case  of  the  first  note,  if  the  secoDd 
note  had  been  in  fact  executed  by  the  respondent.  With  all  these 
improbabilities,  which  are  very  ably  summed  up  by  the  High  Court, 
their  Lordships  are  now  called  upon  to  reverse  the  judgment  of  the 
High  Court  and  to  say  that  it  has  taken  a  wrong  view  of  the  case 

The  only  novel  point  which  was  suggested  at  the  Bar  by  Counsel 
for  the  appellant  is  with  reference  to  the  correspondence,  of  which 
neither  of  the  Courts  below  took  any  notice.  All  that  the  corres- 
pondence shows  is  that  in  the  month  of  January  1885,  a  year  and 
four  months  after  the  second  note  was  made,  the  appellant  wrote 
a  letter  to  the  respondent,  in  which  he  said,  '*  Since  the  date  of 
the  renewal  of  your  note-of-hand  you  have  not  paid  me  a  single 
pie  on  account  of  your  debt."  The  word  **  renewal"  would  doubtless 
attract  the  attention  of  a  business  man,  but  whether  it  attracted 
the  attention  of  the  respondent  or  not  it  is  very  difficult  to 
say.  The  letter  did,  however,  put  into  motion  his  cousin,  Upendra 
Nath  Ghose,  a  man  of  business,  who,  two  or  three  months  after- 
wards, went  to  the  appellant,  and  demanded  to  see  the  note  for 
which  he  was  bringing  his  claim  against  the  respondent.  He  said 
he  knew  that  the  respondent  had  executed  a  note,  because  the 
respondent  had  told  him  so.  He  said  the  appellant  refused  to 
show  him  the  note.  The  appellant  himself  does  not  pretend  that 
he  did  show  it  to  him.  But  he  adds  this  to  the  account  given  by 
Upendra  of  the  interview,  that  Upendra  purporting  to  come 
on  behalf  of  the  respondent,  said  to  him,  "  The  money  due  to  you 
will  soon  be  paid.'*  This  Upendra  denied,  and  there  is  only  the 
statement  of  the  appellant  and  of  Upendra  on  the  subject.  It 
does  not,  therefore,  appear  to  their  Lordships  that  the  correspon- 
dence is  of  any  very  decided  weight  on  the  side  of  the  appellant, 
which  is  probably  the  reason  why  it  is  not  referred  to  by  either 
of  the  Courts  below. 

There  is  one  matter  which  occurs  to  their  Lordships  as  affect- 
ing the  appellant's  case,  which  does  not  appear  to  have  been 
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tioticed  in  the  judgment  of  the  High   Court,  namely,  that  Bepin         J.C. 
Behari   and  the  appellant  did  not  give  at  all  the  same  account  *^9i 

of  the  execution  of  the  second  note.    The  appellant  alleged  that       Hurri- 
the  account  was  made  up  the  day  before  the  second  note  was  signed,  v, 

that  it  was  approved  of  by  the  Mukhtar  and  Russick  on  the  res-  ^nath^"^ 
pondenVs  behalf,  and  that  they  undertook  to  bring  him  to  sign  Ghose, 
it  on  the  following  day.  Bepin  Behari,  on  the  contrary,  says 
that  it  was  he  who  made  up  the  account,  that  he  made  it  upon 
the  day  on  which  the  note  was  executed,  and  that  he  made  it 
from  the  appellant's  loan-book.  The  absence  of  that  loan-book 
is  much  commented  upon  by  the  High  Court.  There  is  no  account 
given  why  it  was  not  produced.  It  might  have  verified  one  story 
or  the  other ;  but  suffice  it  to  say  that  appellant,  on  whom  it  lay 
to  produce  it,  did  not  do  so. 

Upon  these  grounds  their  Lordships  see  no  reason   to   disturb 

the  finding  of  the  High  Court,  and  accordingly,  they  will  humbly 

advise  Her  Majesty  that  the  judgment  of  the  High  Court  should 

be  affirmed,  and  this  appeal  dismissed.    The  appellant  will  pay 

the  costs  of  appeal. 

ApTpecU  dismissed. 

GOSSAIN  DALMIB  PUBI  J  ^* 

«893 

versus  ^-T 

MOONSHI  GOPI  NATH  and  Others.  ^±^^' 

ON  appeal'from  the  high  court  of  judicature  at 

FORT  WILLIAM  IN  BENGAL. 
Zurpeshgi  Uase^Onus  Probandi, 

Where  a  plaintiff  sued  in  1886  for  recovery  of  money  or  in  the  alternative 
possession  of  the  property  claiming  title  under  a  Zurpeshgi  lease  of  1874  and 
it  was  admitted  by  him  that  he  never  got  possession  under  that  lease  nor  any 
sujois  due  thereunder : 

Their  Lordships  were  of  opinion  that  it  was  incumbent  on  the  plaintiff  to 
give  satisfactory  proof  of  the  truth  and  reality  of  the  transaction  and  some 
reasonable  explanation  of  the  subsequent  delay. 

This  was  aa  appeal  against  the  judgment  and  decree  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal.  The  fiacts  are  fully 
stated  in  the  judgment  of  their  Lordships  which  was  delivered  by 

Present  :— Lord  Watson,  Lord  Hobhouse,  Lord  Macnaghten,  Lord  Morris 
and  Sir  Richard  Couch. 
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J-^-  Lord  Macnaqhten  :— The  appellant  was  plaintiflf  in  the  Lower 

I^         Court.     His  case  was  this:— Kowakole,  a  large  talook   in  zilU 

D^lk''      ^y*»  belonged    in  moieties  to  two  families,   or  rather    to  two 

PuRi         branches  of  one  family  descended  from  a  common  ancestor.    Each 

MooNSHi      branch  in  itself  wasa  joint  family.    In    1872,  the  plaintifi's  pre- 

and  Others.    <l6<^ssor  in  title,  Qossain  Lachmi  Narain  Puri,  was  in  possession 

^~"         of  the  entirety  of  11  mouzahs  appertaining  to  Kowakole,  under  a 

zurpeshgi  lease,  dated  in  1859,  and  executed  by  the  manager  and 

representative  of  each   branch  of  the  family.    In  November,  1872, 

as  alleged  by  the  plaintiff,  Norender  Singh,  who  was  the  manager 

and  representative  of  the  junior  branch,  and  who  was  then  entered 

in  the  Collector's  books  as  the  proprietor  of  8  annas  of  Kowakole, 

granted  to  Luchmi  Narain  a  zurpeshgi  lease  of  his  moiety  of  the 

11  mouzahs,  to  take  effect  on  the  27th  of  September,  1874>,  at 

the  expiration  of  the  lease  of  1859.    The  consideration  for  the 

lease  of  1872  was  expressed  to  be  the  sum  of  Rupees  11,000. 

borrowed  '  from  time  to  time'  on  the  promise  of  such  a.  lease  for  the 

benefit  of  Norender  and  his  branch  of  the  family.     Norender,  how* 

ever,  according  to  the  plaintiff*s  story,  ''did  not  give  possession  of  the 

8  annas" to  Luchmi  Narain  "from  1282  F.  S.."  that  is  from  1874. 

"  On  the  contrary,"  the  plaint  goes  on  to  say,  '*  he  himself  entered  into 
possession  and  enjoyment  of  the  profits,  and  remained  so."  Nor 
did  Norender  or  his  successors  in  title  pay  any  part  of  the  prin- 
cipal of  the  zurpeshgi  money — "not  a  cowri  even"— or  any  interest 
on  account  thereof.  Under  these  circumstances,  in  May,  1886, 
after  nearly  twelve  years  of  silence  and  delay,  the  appellant  sued 
for  a  decree  for  payment  of  principal  and  interest  and  realization  of 
the  decree  by  sale,  or  in  the  alternative  for  possession  of  the 
mortgaged  property.  Thirty  persons  were  made  defendants  to  the 
suit.  Of  these,  ten  were  members  of  Norender's  branch  of  the 
family;  the  rest,  according  to  the  statement  in  the  plaint,  were 
persons  who  had  ''purchased  the  mortgaged  property  at  auction  on 
account  of  a  debt  contracted  subsequent  to  the  plaintiff's  lien." 

At  the  trial  oral  evidence  was  adduced  by  the  plaintiff 
to  prove  payment  of  the  zurpeshgi  money,  the  execution  and 
delivery  of  the  lease,  and  the  execution  and  delivery  of  the 
kabulyat  or  counterpart.  To  these  facts,  if  facts  they  be, 
several  witnesses  called  by  the  plaintiff  deposed,  all  in  the  same 
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terms  and  all  repeating  incidents  in  which  they  had  no  personal        -I*  ^* 
concern  with  the  same  admirable  and  suspicious  exactness.    The         '^^ 
defendants  brought  forward  no  witnesses.    They  cbntented  them- 
selves with   putting  in  evidence  a   plaint  filed  in  a  former  suit 
instituted  in  1878  by  Luchmi  Narain,  and  adopted  by  the  appel- 
lant in  1880  on  Luchmi's  death.     The  Judge  of  the  Lower  Court,    a^d^oVhJre 
passing  over  all  the  difficulties  of  the  case^  held  that  the  claim  was 
clearly  proved  by  the  oral  testimony.    He  gave  a  decree  in  accordance 
with  the  prayer  of  the  plaint  against  all  the  defendants  except  some 
who  had  disclaimed.    Those  of  the  defendants  who  were  mortgagees 
and  auction  purchasers  appealed  to  the  High  Court.    On  appeal, 
the  decree  was  reversed  as  against  them,  upon  the  ground  that 
there  was  no  satisfactory  evidence  to  show  that  the  transaction  on 
which  the  claim  was  founded  was  a  real  transaction. 

Notwithstanding  the  able  and  ingenious  arguments  of  the 
learned  Counsel  for  the  appellant,  their  Lordships  think  it  im- 
possible to  dissent  from  the  conclusion  at  which  the  High  Court 
has  arrived.  It  was  incumbent  on  the  plaintiflF  in  a  contest  with 
the  present  respondents  to  give  satisfactory  proof  of  the  truth  and 
reality  of  the  original  transaction,  and  some  reasonable  explanation 
of  the  subsequent  delay.  This  burthen,  in  their  Lordships'  opi- 
nion,  has  not  been  discharged. 

The  original  lease  of  1872  was  not  produced.  It  is  supposed  to 
have  been  lost  The  account  of  its  loss  is  certainly  not  very  satisfac- 
troy.  The  lease  was  seen,  it  was  said,  several  times,  some  years  ago, 
in  a  bundle  of  papers  in  a  chest  belonging  to  the  appellant.  When 
it  was  wanted  it  was  not  to  be  found,  and  somebody  was  dismissed 
because  it  was  not  forthcoming.  No  investigation  seems  to  have 
been  made  into  the  matter.  No  reason  has  been  suggested  why 
the  person  punished  for  its  loss  should  have  made  away  with  the 
instrument.  For  the  purpose  of  the  trial  secondary  evidence  of  its 
contents  was  given  by  means  of  an  attested  copy  from  the  Registry  , 
Office.  But,  in  a  case  of  this  sort,  a  copy,  though  it  may  be  legal 
evidence,  is  not  quite  the  same  thing  as  the  original. 

The  original  kabulyat  was  not  produced.  Notice  to  produce 
it  wa3  given  to  the  person  in  whose  possession  it  was  said  to  be. 
But  the  notice  was  not  followed  up,  and  the  appellant  did  not  put 
himself  in  a  portion  to  give  secondary  evidence  of  its  contents. 
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The  accounts  showing  the  advances  which  made  up  the  Rapee9 
11,000  are  said  to  be  in  existence.  But  they,  too,  were  not 
produced.  The*  learened  Counsel  for  the  appellant  attempted  to 
account  for  their  non-produclion,  or,  at  least,  to  minimise  the 
effect  of  their  absence,  by  observing  that  Indian  accounts  are  not 
always  trustworthy — an  observation  with  which  the  learned  Counsel 
(or  the  respondents  would  probably  not  desire  to  quarrel. 

On  the  other  hand,  the  oral  evidence  leaves  nothing  wanting. 
The  witnesses  saw  everything  there  was  to  see.  After  the  lapse  of 
fifteen  years  they  remembered  everything  they  saw  as  if  it  haJ 
occurred  yesterday.  The  learned  Judges  of  the  High  Court,  not; 
perhaps  without  reason,  distrust  eye»  so  observant  and  memoried^ 
so  retentive. 

The  strangest  thing,  however,  after  all,  »  the  patient  submis- 
sion with  which  the  appellant  and  his  predecessor  in  title  bore  the 
wrong  done  to  them.  Why  men  apparently  not  peculiarly  averse 
to  litigation  should  have  hesitated  so  long  to  enforce  a  just  clidm 
passes  comprehension.  The  appellant  has  not  vouchsafed  any  expla- 
nation on  the  subject.  The  excuse  offered  by  his  Counsel  is  plausi- 
ble so  far  as  it  goes.  There  were  disputesi  it  was  said,  and  liti- 
gation which  might  have  made  the  lease  of  1872  waste  paper ;  it 
was  not  worth  while  to  put  it  forward.  Still  there  was  no  reason 
for  suppressing  all  mention  of  the  lease,  even  while  the  litigation 
referred  to  lasted,  and  there  was  a  considerable  interval  between 
the  close  of  that  litigation   and  the  institution  of  the  present  suit. 

There  is  great  obscurity  about  Luchmi  Narain's  dealings  with 
the  proprietor  of  Kowakole.  Some  little  light  is  thrown  upon 
his  conduct  by  the  plaint  in  the  suit  of  1878,  and  a  deposition 
made  in  that  suit  by  one  Nirpat  Lai  who  was  his  mokhtar,  and 
who  is  a  witness  in  the  present  suit.  But  the  light,  such  as. 
it  is,  does  not,  in  their  Lordships'  opinion,  tend  to  improve  the 
appellant's  case. 

It  would  appear  that  on  the  death  of  Norender's  predecessor  in 
title,  which  took  place  in  the  year  1864,  disputes  arose  about  muta- 
tion of  names,  and  that  for  a  time,  and  until  after  the  date  of 
the  last  but  one  of  the  alleged  advances  making  up  the  Rs.  11,000, 
Tekait  Het  Narain  Singh,  who  was  the  manager  and  representative 
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of  the  senior  branch  of  the  family,  was  the  only  person  registered         J'  ^' 
in  the  Collector's  books  in  respect   of  Eowakdle.    Apparently         l^ 
Luchmi   Narain  thought  it   for  bis  advantage  to   acknowledge       dau«r 
Tekait  as  the  proprietor  of  the  whole   property  and  he  took   from         ^^^^ 
Tekait  alone  an  ikramama  in  confirmation  and  extension  of  a  zur-       Mokshi 
peshgi  lease  of  five  other  mouzahs   appertaining  to  Kowakole,    and^Others. 
which  had  been  orignally  granted  by   the  managers  and  represent- 
atives  of  both  branches  of  the  family.  Why  in  these  circumstances 
Luchmi  Narain  should  have  advanced  money  to  Norender  to  help 
him  to  oppose  Tekiat,  and  why  he  should  have  made  those  advances 
on  the  security  of  Norender's  interest  in  the  property  while,  at  the 
very  time  his  case  was  that  Norender  had  no  interest  at  all,  it  is 
difficult  to  understand. 

Then  it  appears  from  Nirpat's  deposition  that  on  the  expiration 
of  the  lease  of  1859  Luchmi  Narain,  so  far  from  being  excluded  by 
Norender,  gave  up  possession  of  the  entirety  of  the  11  mouzahs  to 
i?ekait.  Afterwards  disputes  took  place  between  Luchmi  Narain  and 
Tekait,  and  there  seem  to  have  been  judgments  and  auction  sales 
of  Tekait's  interest  in  the  5  mouzahs,  and  the  11  mouzahs.  In 
these  transactions  and  in  the  litigation  which  commenced  in  1878 
Luchmi  Narain  and  the  appellant  insisted  that  Tekait  was  the 
proprietor  of  the  entire  taluk,  and  that  Norender  had  nothing  to 
do  with  the  property.  While  this  dispute  lasted,  it  may  be  that 
there  was  an  intelligible  motive  for  keeping  the  lease  of  1872  out 
of  sight.  But  Norender's  title  to  8  annas  was  established  in  the 
suit  of  1878  by  a  decree  in  1881,  and  a  judgment  on  appeal  in 
1883.  There  was  then  no  longer  any  motive  for  concealment. 
But  ev.en  then  the  appellant  did  not  assert  his  title  under  the  zur- 
peshgi  Jease  of  1872.  He  stood  by  until  May  1886,  when  the  plaint 
in  this  suit  was  filed  although  he  must*  have  known  that  the  pro- 
perty comprised  in  the  alleged  lease  of  1872  was  being  dealt  with 
by  mortgages  and  auction  sales. 

In  the  result,  their  Lordships  are  compelled  to  hold  that  the 
appellant  has  failed  to  establish  the  truth  and  reality  of  the  trans- 
action on  which  his  claim  is  based.  Under  these  circumstances 
it  is  unnecessary  to  consider  the  question  whether,  assuming  the 
lease  of  1872  to  be  good,  the  appellant's  conduct  has  been  such  as 
to  disentitle  him  to  priority  over  the  rei^ndents ;  a  question  which 
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is  perhaps  not  open  afc  this  stage  of  the  proceedings,  there  being 
no  issue  on  the  point,  and  no  direct  evidence  on  the  part  of  the 
respondents  of  absence  of  notice. 

Their  Lordships  will   humbly  advise  Her  Majesty  that  the 
appeal  ought  to  be  dismissed. 

The  appellant  will  pay  the  costs  of  the  appeal. 

Appecfl  diamiased. 


1895 
August  5. 


LALTA  PERSHAD  and  Others 

veraiba 
SHEIKH  AZIZ-UD-DIN  AHMAD  and  Another. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  JUDICATURE  FOR 
THE  NORTH-WESTERN  PROVINCES. 

Contract  of  sale— Evidence. 

In  their  Lordships'  opinion  it  was  satisfactorily  proved  that  the  sale  deed 
was  not  in  accordance  with  the  contract  of  sale  entered  into  between  the 
parties  and  was  rightly  set  aside  by  the  court  of  first  instance. 

This  was  an  appeal  against  the  judgment  and  decree  of  the 
High  Court  of  Judicature  for  the  North  Western  Provinces.  The 
facts  are  fully  stated  in  the  judgment  of  their  Lordships  which  was 
delivered  by 

Sir  Richard  Couch  :— The  suit  which  is  the  subject  of  this 
appeal  was  brought  to  set  aside  a  deed  of  sale  executed  by  the 
respondents  on  the  11th  of  August,  1887,  and  registered  on  the 
17tli  of  August.  The  deed  was  a  unilateral  deed,  by  which  the 
respondents  sold  to  Lalas  Mangni  Ram,  Baij  Nath,  and  Brij  Lai, 
Sahus,  residents  of  Pilibhit,  who  are  now  dead,  (the  appellants 
being  their  representatives)  lands  in  mauzas  Bairamnagar,  Kabir, 
Salehpur,  Majahidpur,  Eaisapur,  Eirpya  and  other  mauzas,  the 
consideration  being  the  amount  due  upon  a  mortgage  deed,  dated 
the  7th  of  March  1881,  and  the  amount  due  upon  a  mortgage  deed 
dated  the  8th  of  August  1882,  which  were  to  be  cancelled,  and 
also  a  payment  which  was  to  be  made  by  the  purchasers  in 
satisfaction  of  a  decree  obtained  by  one  Mohan  Lai  against  the 
respondents.    The  suit  was  brought  by  Mangni  Ram,  Baij  Nath 


■Present:— Lord  Watson,  Lord  Morris  and  Sir  Richard  Couch. 
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and  Brij  Lai.    A  decree  had  been  obtained  by  them  on  a  bond         i'  ^' 
dated  the  22nd  of  January,  1884,  in  the  Court  of  the  Subordinate  L^ 

Judge  of  BareiUy  for  Rs.  89,243-15.  On  the  11th  of  July,  1887,  p^^^Jj^p 
a  proclamation  of  sale  in  execution  of  the  decree  was  issued,  stat-  and  Others 
ing  that  the  sale  was  to  be  held  on  the  20th  of  August  1887,  and  Sheikh 
that  some  of  the  properties  had  been  advertised  to  be  sold  on  the  J^^med^^ 
same  day  under  a  decree  obtained  by  Mohan  Lai  against  Hafiz-  and  Another, 
ud-din,  the  second  respondent,  upon  which  Rs.  2,763-0-6  were 
due ;  and  that  there  were  two  other  decrees,  one  in  favour  of 
Daraodar  Das  for  Rs.  300-6,  another  in  favor  of  Ravi  Lai  for 
Rs.  1,355-9  to  be  satisfied.  On  the  16th  of  April,  1887,  on  the 
application  of  the  respondents,  a  certificate  was  given  under  Sec- 
tion 305  of  the  Civil  Procedure  Code,  authorising  them  to  transfer 
the  attached  properties  entered  in  it  "  by  farm  or  private  sale," 
provided  that  the  money  payable  by  reason  of  mortgage,  farm  or 
sale  should  be  paid  into  Court  In  the  detail  of  properties  at  the 
foot  of  the  certificate  there  are,  with  others,  the  mauzas  Tanda, 
Shergarh  and  Dungarpur.  Under  this  authority  negotiations 
were  about  the  middle  of  July  entered  into  between  the  plaintiflFs 
and  the  defendants  (the  respondents)  for  a  sale.  The  case  stated 
in  the  plaint  is  that  the  defendants  at  Pilibhit  contracted  to 
sell  for  one  lakh  two  thousand  and  fifty-three  rupees  to  the 
plaintiflfs  the  entire  20  biswas  of  mauzas  Shergarh,  Dungarpur  and 
Tanda,  a  5  biswa  4  biswansi  and  8  kachwansi  share  in  mauza 
Bairamnagar,  and  11  biswa  4  biswansi  and  odd  share  in  mauza 
Eabir,  and  a  25  biswa  2  biswansi  and  16  kachwansi  share  out  of  40 
biswas  of  mauza  SalehpurMuahidapur,  the  sale  consideration  being 
that  the  mortgage  bonds  of  the  7th  of  March,  1881,  and  the  8th  of 
August,  1882,  should  be  returned  at  the  time  of  registration,  that 
Rs.  2,463  should  be  paid  to  Mohan  Lai,  that  Rs.  14,600  should  be 
set  off  against  the  judgment  debt  upon  the  bond  of  the  22nd  of 
January,  1884,  and  that  Rs.  1,185  in  case  should  be  paid  for  the 
purchase  of  stamp  and  the  expenses  of  registration,  &c.,  which  was 
paid ;  that  before  the  11th  of  August  the  plaintiffs  sent  to  the 
defendants  a  draft  of  the  sale  deed;  that  the  defendants  approved 
of  it  and  sent  word  to  Bai]  Nath  that  he  should  send  both  the  bonds 
to  Baheri  in  order  that  they  might  be  taken  back  at  the  time  of 
registration  and  the  deed  be  registered  and  that  notes  in  respect  of 
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possession  of  the  sold  property  should  be  written ;  that  Baij  Nath 
sent  the  bonds  to  Behari  by  Munna  Lai  and  Mul  Chand,  servants, 
and  directed  them  to  retarn  the  bonds  after  the  deed  had  been 
registered  and  the  notes  in  respect  of  possession  of  all  the  sold 
properties  had  been  written  and  given  by  the  defendants;  that 
the  deed  of  the  11th  of  August  omitted  properties  of  large  value 
comprised  in  the  contract  and  substituted  for  thera  properties  of 
smaller  value,  and  that  the  consideration  entered  in  the  deed  was 
much  in  excess  of  the  real  value  of  the  property  in  it.  The  omitted 
properties  were  Shergarh,  Dungarpur  and  Tanda.  In  the  written 
statement  of  the  defendants  their  case  is  that  the  greater  part 
of  the  debts  to  the  plaintiffs  had  been  contracted  during  the 
minority  of  Hafiz-ud-din ;  .that  some  had  been  contracted  by 
Aziz-ud-din  alone ;  that  the  plaintiffs  thought  that  the  realisation 
of  most  of  the  debts  was  in  danger  and  therefore  saed  only  on 
the  last  bond  which  was  apparently  out  of  danger ;  that  the  plain- 
tififs  promised  that  if  all  the  bonds  were  admitted  they  would 
purchase  the  property  at  the  rate  of  one  hundred  rupees  for  every 
four  annas  and  that  they  would  show  this  indulgence  because  they 
received  more  than  double  the  interest ;  that  after  making  the 
calculation  at  the  aforesaid  rate  the  deed  was  after  preparation 
of  the  draft  under  superintendence  of  the  plaintiSs,  and  perusai 
and  comparison  with  the  draft,  and  its  attestation  by  witnesses, 
completed  at  tne  pUintifis'  firm  and  that  the  defendants  took  it 
to  Baheri. 

It  is  well  at  once  to  notice  that  it  clearly  appeared  at  the  trial 
that  the  statement  of  Hafiz  ud-din's  minority  is  false,  from  a 
petition  for  mutation  of  names  dated  the  2nd  of  December,  1876, 
presented  by  the  defendants  to  the  Assistant-Collector  on  the 
death  of  their  father,  in  which  Hafiz-ud-din  is  stated  as  "  aged  17 
years";  and  from  his  deposition  in  the  Court  of  the  Subordinate 
Judge  made  on  the  16th  September,  1880,  in  which  he  states  his 
age  as  about  19  years.  A  purchase  at  the  rate  of  100  rupees  for 
every  four  annas  certainly  required  explanation,  as  the  plaintiffs 
would  only  obtain  from  the  property  3  per  cent,  on  the  purchase 
money. 

The  pleaders  of  the  parties  appear  on  the  proceedings  to  have 
made  statements.    That  of  the  plaintids'  pleader  is  that  If  ohun 
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Lai,  Bebari  Lai,  Mtd  Chand,  Chadamma  Lai,  and  All  Bakliah  were         J-  C. 
8er?ant8of  the  plaintiflb;  that  the  deed  of  the   11th  of  August  ^^^ 


bore  their  signaturea  as  witnesses ;   that  he  (the  pleader)  did  not       Lalta 
know  when,  how,  and  where  they  signed ;  that  they  did  not  sign     and  others 
it  with  the  plamtiflfs'  permission  (meaning   Baij   Nath  the  active       she'ikh 
person  in  the  matter),  nor  did  they  sign  it  in  his  presence*     The    Aziz-ud-din 
defendant's  pleader,  who  seems  to  have  first  made  a  statement,   and  Another, 
had  said  that  the  deed  was  executed  at  the  defendants'  bouse,  and 
that  no  one  of  the  plaintiffs  was  present  at  that  meeting ;  but  he 
went  on  to  say  that  it  was  &ir  copied,  and  that  the  deed  was  com- 
pared with  the  draft  in  the  presence  of  Baij  Nath,  and  was  signed 
by  witnesses  in  his  presence.     Possibly  when  he  said  the  deed 
was  executed  at  the  defendants'  house  he  meant  that  the  draft  was 
n)ade  there ;  but  no  draft  corresponding   with  the  deed  was  pro- 
duced. 

Therefore  the  question  to  be  decided  was,  did  the  contract  of 
sale  include  the  mauzas  Shergarh,  Dangarpur  and  Tanda  ?  The 
first  witness  for  the  plaintiffs  was  Budh  Sein,  one  of  their  servants. 
His  evidence  was  that  he  was  present  at  a  conversation  between 
Aziz-ud*din  and  Mangni  Bam  and  Baij  Nath,  and  that  Aziz-ud-din 
said :— *'  What  advantage  will  you  get  by  auctioning  the  property ; 
take  (purchase;  whatever  property  you  like ";  that  Mangni  Bam 
said :— ''  I  wish  to  purchase  the  five  or  seven  villages  in  pargana 
Baberi  belonging  to  you,  namely—"  Shergarh,  Manda,  the  whole  of 
Dungarpur,  Bairamnagar,  Kayar,  Salehpur,  Mujahidpur;"  that 
Aziz-nd-din  said : — "  At  what  rate  will  you  purchase  these  villages  ?" 
Mangni  said  — "  You  mention  the  rate  " ;  that  *'  eventually  it  was 
settled  that  the  villages  would  be  sold  at  the  rate  of  7  annas.  The 
price  came  to  something  over  a  lakh  of  rupees ; "  that  a  draft  was 
drawn  up  by  Mul  Chand,  and  that  Jagan  Nath  dictated  it ;  that 
there  appeared  to  be  a  mistake  in  it,  and  Eazi  Zaki-ud-din 
a  pleader  was  sent  for;  that  he  came  and  corrected  the  draft  ,*  that 
afterwards  Mul  Chand  made  a  fair  copy  of  the  draft  and  read  it ; 
that  Aziz-ud-din  asked  for  a  copy  and  the  witness  made  ^ne  and 
gave  it  to  him ;  that  afterwards  Aziz  Ahmad,  the  defendants'  karin- 
da  told  him  the  sale  deed  was  executed  and  asked  him  to  come  and 
8^  it ;  that  he  went  to  the  defendant^  place ;  that  Hafiz-ud-din 
gave  the  sale  deed  to  him,  and  he  read  it  and  afiixed  his  signature 
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as  a  witness  ;  that  it  was  exactly  like  the  draft  a  copy  of  which  he 
had  given ;  that  "  all  that  property  was .  entered  in  it."  He  said 
that  the  profits  on  which  the  price  was  fixed  amounted  to  something 
over  Bs.  5,000  after  deducting  Rs.  250  on  account  of  expenses; 
that  when  he  witnessed  the  deed  he  understood  from  memory  thai 
the  purport  and  villages  were  the  same.  On  looking  at  the  drafb 
(afterwards  called  No.  4)  he  said  it  was  that  which  was  written  by 
Mul  Chand  and  of  which  he  made  a  copy.  In  answer  to  the  Court 
he  said,  on  looking  at  the  sale  deed ;— "  This  is  not  the  sale  deed 
which  I  witnessed."    His  name  is  not  among  the  witnesses. 

The  next  witness  was  Jagan  Nath,  a  banker,  and  brother  of  the 
plaintiffs.  He  said  that  Aziz-ud-din  had  told  him  that  his  proper- 
ty was  advertised  to  be  sold  on  the  20th  of  August  and  he  wanted 
the  negotiations  regarding  the  sale  of  the  property  to  be  settled 
through  his  exertions.  He  said  : — ''  Have  a  talk  with  Lala  Mang- 
ni  Ram/'  He  had  a  talk  with  Mangni  Ram,  who  said  if  Sheikh 
Aziz-ud-din  wished  he  would  take  no  other  property  but  that  iu 
pargana  Baheri.  He  told  Aziz-ud-din  to  that  effect.  The  next 
day  Aziz-ud-din  came  to  the  house  of  Mangni  Ram  and  said : — 
*'  Settle  about  the  price  of  Baheri  village."  He  stated  the  names 
of  villages  and  extent  of  shares ;  Budh  Sein  took  them  down.  After 
this  there  was  a  talk  as  to  the  rate  at  which  a  sale  was  to  be  made. 
Aziz-ud-din  said  he  would  sell  the  property  at  6  annas  per  cent 
Mangni  Ram  said  he  would  purchase  at  9  annas  per  cent.  There 
was  some  haggling.  After  this  both  the  persons  agreed  to  abide  by 
what  the  witness  and  Qhuran  would  settle.  He  and  Qhuran  said 
it  was  proper  that  the  sale  be  made  on  value  calculated  at  7  annas. 
Both  the  men  agreed  to  this.  The  witness  then  deposed  to  the 
amount  of  annual  profit,  the  calculation  of  the  price  at  the  rate  of 
7  annas,  the  preparation  of  the  draft  and  the  giving  of  a  copy  to 
Aziz-uddin,  agreeing  in  this  with  Budh  Sein.  As  to  another .  fact 
which  became  material  in  the  defendants'  case  he  said  that  Baij 
Nath  in  consequence  of  Mangni  Ram  becoming  seriously  ill  left 
Bareilly  on  the  10th  of  August  He  fixed  this  date  as  being  two  days 
before  a  festival  called  Janamashtmi.  Two  witnesses  were  next 
called  who  gave  immaterial  evidence,  and  then  Durga  Farshad 
deposed  to  a  conversation  with  Hafiz-ud-din.  Their  Lordships 
think  his  evidence  is  not  of  any  value,  but  they  do  not  agree  witb 
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the  learned  Chief  Justice,  who  says  of  it :— "  That  is  a  most  impro-         J«  C. 

bable  story.     If  the  defendants'  case  is  true  Hafiz-ud-din  could  not  J^ 

have  made  any  such  statement  as  to  Shergarh."     Upon  the  ques-        Lalta 

tion  of  probability  they  think  it  is  not  right  to  assume  the  tiuth  of     and  Others 

the  defendants'  case  as  the  Chief  Justice  seems  to  do.    This  wit-       sheikh 

nesswas  followed  by  Zaki-ud-din,  Daulat  Ram,  Ajudhia  Parshad    ^^^^^^^ 

and  Jalab-ud-diui  who  all  gave  similar  evidence  of  the  making  of   and  Another 

the  draft  No.  4.    Then  came  Ali  Ahmad,  alias  Qhuran,  who  de- 

posed  to  having  settled  the  rate  with  Jagan  Nath  at  7  annas  per 

cent.    His  name  is  on  the  sale-deed  as  a  witness,  and  he  said  that 

being  at  Bareilly,  Hafiz-ud-din  sent  for  him  and  took  out  the  deed 

and  said  : — "  The  sale-deed  is  ready,  you  should  witness  it ; "  that 

he  put  dowm  his  attestation ;  that  when  he  did  so  he  had  not 

caused  the  deed  to  be  read  out  nor  did  he  read  it ;  that  on  the  day 

he  witnessed  it  Baij  Nath  was  in  Filibhit.    The  next   witness, 

Narain  Das,  deposed  that  on  the  11th  of  August  Baij  Nath  was  at 

the  house  of  Mangni  Ram  who  was  very  ill.     He  fixed  the  date  as 

being  the  day  before  the  festival.   And  Budh  Sein,  another  witness 

of  that  name,  and  Khan  Bahadur  Khan  gave  similar  evidence  of 

Baij  Nath  being  at  Pilibhit  on  that  day. 

The  defendants  called  as  their  witnesses  Baij  Nath  and  Mul 
Ohand.  As  their  evidence  was  in  favour  of  the  plaintiffs  it  is  pro- 
per to  notice  it  here.  Baij  Nath  said  he  saw  no  sale-deed  written 
out  and  had  no  personal  knowledge  of  its  execution.  In  answer  to 
the  defendants'  pleader  he  said  that  a  note  (Exhibit  A)  bore  his 
name  but  was  not  in  his  handwriting.  The  note  is  in  these  words : 
**  Sir,— The  fair  copy  of  the  document  has  been  compared  with  the 
draft     It  is  correct.    Dated  11th  August  1887,  (Sd.)  Baij  Nath." 

Mul  Chand  in  answer  to  the  defendants'  pleader  deposed  that 
on  the  11th  of  Au&^ust  Aziz-ud-din  at  his  house  in  Bareilly  told  him 
that  the  sale  deed  had  been  written  out  and  that  he  was  to  take 
the  documents  with  him  and  go  to  Baheri  (the  place  of  regbtra- 
tion).  He  asked  Aziz-ud-din  to  give  him  the  sale-deed  that  he 
might  attest  it,  and  he  replied  that  he  would  take  the  documents 
to  Baheri  for  registration  and  that  the  witness's  signature  would  be 
taken  down  there.  He  then  told  Aziz-ud-din  that  the  Lala  had 
sent  him  to  have  the  sale-deed  executed  and  to  witness  the  same, 
and  asked  him  to  give  him  the  document  to  witness  it.    He  did 
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J*  ^*         not  see  the  sale-deed  even  at  Baheri  and  could  not  attest  it.    At 

l^         Bareilly  he  gave  the  documents  (meaning  the  mortgage  bonds)  to 

Lalta        Munna  Lai  who  went  with  him  to  Baheri.     He  said  Exhibit  A  was 
Pershad 
and  Others    not  in  his  handwriting,  and   seeing   the  sale-deed  said :— "  The 

Sheikh  attestation  as  a  witness  on  this  is  not  with  my  own  pen.  They 
^^^lAAD^  have  copied  the  style  of  my  handwriting."  In  answer  to  the  plain- 
and  Another,  tifis'  pleader  he  said  that  the  draft  No.  4  was  in  his  handwriting ; 
that  it  was  prepared  in  Pilibhit  in  the  presence  of  Aziz-ud-din,  and 
that  he  took  a  copy  of  it  with  him ;  that  on  the  21st  he  was  at 
Baheri  and  then  came  to  know  that  the  villages  contracted  for  had 
not  been  entered  in  the  document  and  that  other  villagas  had  been 
entered  therein,  and  that  he  sent  a  telegram  to  the  Lala  Sahib 
(Blangni  Ram).  On  re-examination  he  said  that  hearing  persons 
were  talking  how  Aziz-ud-din  bad  played  a  trick  with  the  Pilibhit- 
walas  he  went  to  the  registration  moburrir ;  that  he  learnt  from 
him  that  Shergarh  and  other  villages  whicb  were  contracted  for 
had  not  been  entered  in  the  document ;  that  he  did  not  see  the 
sale-deed  on  the  21st  because  it  was  a  holiday ;  he  saw  it  on  the 
22nd. 

Their  Lordships  think  that  the  oral  evidence  for  the  plaintiflb 
is  supported  by  a  petition  presented  on  the  20th  of  August  by 
Sayia  Mai  in  the  suit  of  Mohan  Lai  against  Hafiz-ud-din,  praying 
that  he  might  deposit  Rs.  2,463-0-6,  and  that  the  villages  be 
released  from  attachment.  The  villages  referred  to  are  stated  in 
the  title  of  the  petition,  where  the  petitioner  is  described  as 
Elarinda  of  Sahus  Mangni  Ram,  Baij  Nath  and  Brij  Lai,  vendees 
of  mauzas  Shergarh,  Tanda,  &c.,  (the  villages  in  the  draft  No.  4). 
On  the  same  day  Mohan  Lai  presented  a  petition,  in  which  he 
stated  that  he  had  received  in  Court  the  entire  demand  due  by 
his  debtor  from  Sayia  Mai,  describing  him  in  the  same  manner. 

Munna  Lai  was  also  examined  as  a  witness  for  the  defendants. 
He  deposed  that  he,  Mul  Chand  and  Aziz-ud-din  went  together 
to  Baheri ;  he  was  instructed  to  deliver  the  documents  after  regis- 
tration and  obtain  a  note  acknowledging  their  return ;  he  did  so ; 
the  documents  were  returned  at  the  dak  bungalow ;  he  did  not 
witness  the  sale  deed  ;  he  did  not  even  see  it ;  his  name  appears 
as  that  of  a  witness,  but  it  is  not  in  his  handwriting.  In  answer 
to  the  plaintiffs'  pleader  he  gave  evidence  that  he  asked  Aziz-ud-din 
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to  file  a  petition  for  mutation  of  names  and  execute  notes  for 
possession  and  that  he  was  put  off  with  an  excuse  which  proved 
to  be  untrue  and  did  not  get  any  notes  for  possession.  These  notes 
would  have  stated  the  property  transferred  and  would  have  led  to 
an  immediate  discovery  of  the  contents  of  the  deed. 

The  case  of  the  plaintiffs  was  met  by  the  defendants  with  the 
following  evidence  :— 

Imamulla  deposed  that  Aziz  Ahmed,  the  karindaof  the  defend- 
ants, asked  him  to  witness  the  sale  deed ;  that  he  did  so  in  the  pre- 
sence of  Qhnran  and  Mul  Chand ;  that  he  read  the  deed  in  a  loud 
voice  whilst  Qhuran  and  Mul  Chand  were  sitting  there.  It  is  to  be 
observed  that  they  do  not  appear  to  have  been  asked  about  this 
reading.  Next  came  Vizarat  Hussain.  He  said  the  deed  bore  his 
signatare  as  a  witness.  Munna  Lai,  Dargahi  Mai,  patwari,  and 
Sher  Ali  were  present  when  he  affixed  his  signature.  Munna  Lai 
attested  it  first.  He  wrote  his  signature  with  his  own  pen.  To 
the  Court  he  said  that  Munna  Lai  read  and  he  heard  about  which 
villages  the  sale  deed  was ;  he  heard  what  was  read  by  Munna 
Lai ;  he  did  not  recollect  the  name  of  any  village,  they  were  in 
three  parganas.  The  learned  Chief  Justice  says  *'  If  the  plaintiffs' 
case  is  true  the  villages  agreed  to  be  sold  were  in  one  pargana 
and  not  in  three.  It  is  impossible  to  believe  that  Munna  Lai  who 
was  sent  by  the  plaintiffs  to  Baheri  to  see  that  the  sale  deed  was 
registered  did  not  know  and  had  not  been  informed  as  to  what  the 
sale  deed  was  and  what  villages  it  should  purport  to  pass.  I  have 
come  to  the  conclusion  that  Munna  Lai's  evidence  is  false."  Now 
the  sale  deed  (Rec.  p.  143)  is  a  long  deed,  beginning  with  a  recital 
of  the  two  mortgage  bonds,  and  containing  a  description  of  the 
properties,  and  their  Lordships  much  doubt  whether  the  witness 
who  could  not  recollect  the  name  of  any  village  could  recollect 
that  they  were  in  more  than  one  pargana.  Further  than  this 
looking  at  the  length  of  the  deed,  they  entertain  the  gravest  doubt 
whether  when  it  was  attested  it  was  read  as  this  and  other  wit- 
nesses say  it  was.  Qhuran  said  it  was  not  read  out,  nor  did  he 
read  it  when  he  attested  it,  and  they  think  that  is  more  probable. 
The  evidence  of  Ashgar  Ali,  the  next  witness,  as  to  a  conversation 
between  Aziz-ud-din  and  Hafiz-ud-din  ought  not  to  have  been 
allowed  to  be  given.    Sudr-ud-din  is  the  next  witness.    He  is  a 


J.C. 

1895 

Lalta 

Pershad 

and  Others 

V. 

Sheikh  ' 
aziz-ud-din 

Ahmad 
and  Another. 


534 


PRIVY   COUNCIL. 


J-  C.         karinda  of  Aziz-ud-din  and  had  been,  when  examined,  in  his  service 

Z^  for  10  or  12  years.     He   said  the   deed  was    transcribed  by  him ; 

Pe^had      ^"^  Chand  gave  him  the  draft ;  he  compared  the  deed  with  Mul 

and  Others     Chand  ;  Mul  Chand  made  over  the  deed  to  Lala  Baij  Nath.     Baij 

Sheikh        Nath  got  Mul  Chand  to  read   out  the  draft  and  he  also  compared 

^SiMAD*''    ^^  ^^*^^  *®  original  deed.     This  was  on  the  11th  of  August,  1887. 

and  Another.  At  that  very  time,  after  comparing  the  deed,  Baij  Nath  had  a 
"  rukka  "  written  by  Mul  Chand.  In  answer  to  the  plaintiffs'  pleader 
he  said  Mul  Chand  signed  Baij  Nath's  name  on  the  rukka ;  he  did 
not  know  why  Baij  Nath  did  not  sign  it.  There  is  the  evidence, 
which  their  Lordships  think  is  entitled  to  credit,  that  Baij  Nath 
was  not  at  Bareilly  on  the  11th  of  August.  Mul  Chand  said  the 
rukka  (Exhibit  A)  was  not  in  his  handwriting. 

Their  Lordships  will  not  attempt  to  decide  which  of  the  two 
witnesses  spoke  the  truth  about  the  handwriting.  As  a  statement 
signed  by  Baij  Nath  they  think  that  the  document  is  fiedse,  and 
they  do  not  believe  the  evidence  of  this  witness.  The  next,  and 
the  principal  witness  for  the  defendants  is  Aziz  Ahmad,  a  karinda 
of  Aziz-ud-din.  He  deposed  that  Aziz-ud-din  proposed  to  seU 
certain  villages  which  did  not  include  Shergarh,  Dangarpur,  or 
Tanda,  and  that  Mangni  Ram  told  him  to  send  the  papers  to  him 
and  he  would  make  inquiries  from  the  tehsil  and  give  a  reply ; 
that  the  papers  were  sent,  and  afterwards  the  witnesses,  Aziz-ud-din 
and  Hafiz  Qhuran,  went  to  Mangni  Bam ;  that  an  account  of  the 
deeds  was  made  up,  and  in  regard  to  the  villages  that  had  been 
noted  down  the  Lala  said  :—  Fix  the  price  of  that  property  at  4 
annas  (per  cent.)  on  the  profits  (4  annas  per  cent,  profits  on  the 
purchase  money).  I  do  not  remember  the  exact  price  but  it 
amounted  to  something  less  than  a  lakh  of  rupees."  The  Subor- 
dinate Judge  in  his  judgment  says  that  4  annas  per  cent,  on  the 
purchase  money  is  much  below  the  rate  prevailing  in  the  district 
in  which  the  property  lies  or  in  the  neighbouring  districts.  And 
indeed  this  seems  to  be  admitted  in  the  plaint  by  giving  the 
minority  as  a  reason  for  it,  The  witness  then  spoke  of  the  execu- 
tion of  the  sale  deed  ;  that  it  was  written  by  Sadr-ud-din  when  Mul 
Chand  and  Qhuran  were  present ;  that  they  and  Ali  Ahmad  took 
it  to  the  kothi  to  Lala  Baij  Nath  who  took  it  in  his  hand  and 
said  :— "  You  read  out  the  draft,  we  will  compare  the   sale  deed  ;'* 
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that  when  the  sale  deed  was  compared  a  nikka  was  written  to 
Sheikh  Aziz-ud-din  to  the  effect  that  the  sale  deed  had  been  com- 
pared with  the  clean  copy  of  the  draft ;  that  Mul  Chand  wrote  out 
the  rakka ;  that  Baij  Nath  requested  Mul  Chand  to  write  it ;  that 
Bai j  Nath  gave  the  rukka  to  the  witness  and  said : — "  You  can 
come  over  in  the  afternoon  and  bring  Sheikh  Aziz-ud-din  with 
you,  the  witnesses  will  sign  in  his  presence  ;"  that  in  the  after- 
noon, Aziz-ud-din  and  Hafiz-ud-din  having  signed  the  deed,  it  was 
signed  by  the  witness  in  the  kothi  of  Baij  Nath  in  his  presence  ; 
Mul  Chand  wrote  the  names  of  Mohan  Lai,  Behari  Lai,  Ali  Ahmad 
and  Chadamma  Lai,  as  witnesses  with  his  pen  and  they  affixed  their 
signatures  below  in  Hindi  in  their  own  handwriting.  The  Chief 
Justice  remarks  that  neither  Mohan  Lai,  Behari  Lai  or  Chadamma 
Lai  were  called  as  witnesses,  apparently  treating  that  circumstance 
as  adverse  to  the  plaintiff.  Their  Lordships  do  not  see  that  the 
plaintiffs  ought  to  have  called  them.  It  was  rather  the  duty  of 
the  defendants  to  call  them  to  state  what  was  done  when  their 
signatures  were  affixed  to  the  deed.  And  they  cannot  agree  with 
the  Chief  Justice  that  it  is  not  probable  that  the  witnesses  did  not 
read  the  deed  before  signing  it.  In  their  Lordships'  opinion  the 
*  evidence  of  Aziz  Ahmad  is  utterly  unworthy  of  credit. 

Aziz-ud-din  was  not  examined*  He  was  a  most  important, 
indeed,  a  necessary  witness  for  the  defendants.  No  evidence  was 
given  to  account  for  his  absence  but  it  is  said  by  the  Chief  Jus- 
tice :— "  It  is  possible  that  the  plaintiffs  were  deceived  by  Aziz- 
ud-din  as  to  the  income  or  value  of  or  as  to  incumbrances  on  the 
property  which  they  agreed  to  purchase  for  Rs.  1,02,053 ;  if  that 
were  the  case  it  might  account  for  Aziz-ud-din  not  appearing  in 
the  witness-box."  It  appears  to  their  Lordships  that  this  is  not  a 
sufficient  reason  for  his  not  being  examined.  They  regard  his 
absence  as  most  suspicious  and  cannot  treat  it  so  lightly. 

Their  Lordships  are  unable,  after  full  consideratioa,  to  agree 
in  the  reasons  which  the  High  Court  have  given  for  reversing  the 
decree  of  the  Subordinate  Judge.  In  their  opinion  it  was  satis- 
factorily proved  that  the  sale  deed  was  not  in  accordance  with  the 
contract  between^the  parties  and  was  rightly  set  aside.  And  in 
conclusion  they  feel  called  upon  to  say  they  regret  that  the  High 
Court  should  have  passed  upon  the  Subordinate  Judge  a  censure 


J.C. 
1895 

Lalta 
Pershad 
and  Others 

V, 

Sheikh 
Aziz-ud-din 

Ahmad 
and  Another. 


536 

J.C. 
1895 

Lalta 

Pershad 

and  Others 

V. 

Sheikh 
aziz-ud-din 

Ahmad 
and  Another. 


INDIAN    APPBALS. 

which  appears  to  them  to  be  undeserved.  His  jadgment  is  in 
their  Lordships'  opinion  a  proper  one.  They  will  therefore  humbly 
advise  Her  Majesty  to  affirm  his  decree,  to  reverse  the  decree  of  the 
High  Court,  and  to  order  the  appeal  to  it  to  be  dismissed  with 
costs.    The  respondents  wU  pay  the  costs  of  this  appeal 

Aipptol  allowed. 


End. 
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Kooer  and  others. 

L.  R-5  I.  A.    171  ; 
1  C.  L.  R.    113. 

190 

DoorgA  Persad  Singh  v,  Doorga   Konwari 

and  another. 

L.  R.  5  I.  A.     149 
3  C.  L.  R.  31. 

331 

Ramanund  Koondoo  and  another  v.  Chow- 

•     dhry  Soonder  Narain  Sarnngy  and  others 

Not  reported. 

402 

f  Bazayet  H ossein  v.  Dooli  Chund              1 
\  Mahomed  Wajid  v,  Tayyuban                  / 

L.  R.  5  I.  A.  211. 

434 

Toy  Narain  Giri  v.  Girish  Chunder  Myti    ... 
Kamessur    Persad    Narain   Sing  v,   Koonj 

L.  R.  5  I.  A.  228. 

633 

Behari   Pattuk. 

L.  R.  6  I.  A.  33. 

727 

Mirza  Jehan  Kadr  v.  Afsur  Babu 

L.  R.  6  I.  A.  liK 

744 

Chotay  Lall  v,  Chunnoo  Lall 

L.  R.  6  I.  A.  15; 
3  C.  L.  R.  4^. 

V 

839 

Gouri  Shunkerv.  The  Maharaja  of  Bulrampore 

L.  R.  6  I.  A.  1. 

148 

Suraj  Bansi  Koer  v,  Sheo  Persad  Singh  ... 

L.  R.  r  I.  A.  88  ; 
4  C.  L.  R.  226. 

198 

Raja  Kishen  Datt  Bam  v,  Baja  Mumtaz  Ali 

L.  R.  6  I.   A.  145  ; 
6  C.  L.  R.  213. 

421 

Seth  Samur  Mull  v.  Choga  Lall 

L.  R.6I.A.238; 

438 

Ashutosh  Dutt  v,  Doorga  Churn  Chatterjee 

L.  R.  6  I.  A.  n2  ; 
6  C.  L.  R.  2.)H. 

644 

Diwan  Man  war  Ali  v,  Annodapersad  Rai... 

L.  R.  7  1.  A.  1; 
6  C.  L.  R.  71. 

744 

(  Lekraj  Kuar  v.  Mahpal  Singh,                1 
(  Rughubans  Kuar  v,  Mahpal  Singh.        j 

L.  R.   7  I.  A.  6  ; 

6  C  L.  R.  693. 

"^ 

770 

Indromoni    Chowdhrani    v,     Behari    Lall 

MuUick. 

L.  R.  7  I.  A.   2i; 

6  C.  L.    R.  183. 

776 

Moni  Ram  Kolitar.  Keri  Kolitani 

L.  R.  7  1.  A.  116; 
6  C.  L.  R.  322. 

932 

The  New   Beerbhoom    Coal    Company     r. 

VI 

Bula  Ram  Mahata. 

L.  R.  7  L  A.  107  ; 
7  C.  L.  R.  247. 

129 

Ram  Krishna  Das  Surrowji  v,  Surfunnissa 

Begam. 

L.  R.7L  A.  167. 

213 

Ganes>h  Lai  Tcwari    ».  Sham    Narain     ... 

6  C.  L   R.  633. 
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VIII 


Page. 


21B 
241 

243 

881 
394 
720 
764 
848 
107 
119 

245 

304 

388 
647 


648 

1 

28 

42 

61 

96 


178 

199 

224 

302 

332 

337 
422 
66& 


Name  of  Parties. 


Drig  Bijai  Sing  v,  Gopal  Dat  Panday 

Gour  Chandra  Rai  v,   ProtapChandra  Dass 
r  Grish  ChunderChuckerbuiiy,  z/.  Giba-^ 
J        neswari  Debia  ' 

\    Grish  Chandra   Chuckerbutty   v.  Bis-  j 
(.       seswari  Debia  J 

Shoshinath  Ghose  v.  Krishna  Sundri   Dasi 

Rajrup  Koer  p.  Abul  Ilossein 

Bhubaneswari  Debi    v,  Harisaran    Surma 

Moitra  ...  .., 

Rani  Anand  Kunwar  v.  The  Court  of  Wards, 

Kameswar   Pershad  ».  Run  Bahadur  Singh 

Dinendronath  Sannial  v.  Ram  Kumar  Ghose 

Tarakchandra  Bhuttacharjia  v.  Baikantnath 
Sannial  ...  ...  ... 

Sudishi  Lai  v.  Mussamat  Sheobarat  Koer... 

Ramlal  Mookerjee  v.  The  Secretary  of 
State  for  India  in  Council 

Kaja  Nilmoni  Singh  Deo  Bahadur  v.  Ram- 
bandhu  Rai 

The  owners  of  the  Ship  *'  Bren-hilda  '•  v. 
The  British  India  SteamNavigation  Com- 
pany 

Dulichand  v.  Ram  Kishen  Singh 

Suleman  Kadr  v.  Dorab  Ali  Khan 

Pulokdhari  Rai  v.  Radha  Persad  Singh    ... 

Rajendronath  Dutt  v.  Shaikh  MuhamedLal 

Mungal  Pershad  Dichit  v,  Girja  Kant  Lahiii 

The  Secretary  of  State  f3r  India  in  Council 
V.  Rani  Anandomoyi  Dcbi    ... 
'Fakharuddin  Mahomed  Ahsan  v,  Alu-"^ 
missa  Khatun  ...  ...  I 

Alumissa  Khatun  v.  The  Official  Trustee  [ 
of  Bengal  ...  ...  [ 

Sha  Sufi  Sufiulla  y.  The  Official  Trustee  | 
of  Bengal     ...  ...  ... ) 

Raja  Udaya  Aditya  Deb  v,  Jadab  Lai  Adi- 

tyaDeb 
(  Bibi  Sahodra  v,  Rai  Jang  Bahadur     ...  ^ 
<{  Lutchman  Sahai  Chaodhri  v,  Rai  Jang  V 
(.Bahadur  ...  ...  ... ) 

Padmakumari    Debi    Chowdhrani   v.   The 

Court  of  Wards  ... 
Hurro  Durga  Chowdhrani  v,  Surut  Suodari 

Debi. 
Sujan  Singh  ».  Gunga  Ram     ... 
Mahammad  Azmat  Ali  Khan  p.  Lalli  Begam 
Durga  Persad  v,  Kesbo  Persad  Singh 


Reference  to  other 
reports. 


L.  R.  7   L  A.  17  ; 

6  C.  L.  R.  146. 

6  C.  L.  R.  691. 

7  C.  L.  R.  420. 

L.  R.  7  I.  A,  250. 

7  C.  L.  K.  813. 
L.  R.  7    I.  A.  240; 

7C.  L.  R.  629. 

8C.  L.  R.  357. 
L  R.  8  I.  A.  14. 

8  C.  L.   R.  381. 
L.  R.  8  I.  A.  8  ; 

8  C.  L.  R.  361. 
L.  R.  8  I.  A.  (i6  ; 
10  C.  L.  R.  281. 

10  C.  L.  R.  287. 
L.  R.8  1,  A.  39. 
L.  R.  8  I.  A.  46; 

10  C.  L.  R.  349. 
L.  R.  S  I.  A.  f'O  ; 

10  C.  L.  R.  3l'3. 


L.  R.  8  1.  A.  159. 
L.  R.  8  I.  A.  93. 
L.R.  8L  A.  117, 
L.  R.  8  I.  A.  165. 
L.  R.  8  I.  A.  185. 
L.  R.  8  I.  A.  123  ; 
IC.  L.  R.  113. 

L.  R.  8  I.  A.  172. 


L.  R.  8  L  A.  197 ; 
10  C.  L.   R.  176. 


L.  R.  8  I.  A.  248. 
L.  R.  8  I.  A.  210 

L.  R.  8  I.  A.  229. 

L.  R.  9  I.  A.  1. 
L.  R.  9  I.  A.  68. 
L.  R.  9  I.  A.  8. 
L.  R.  91.  A.  27; 
11  C.  L.  R.  210. 
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Name  of  parties. 

Reference  to  other 
reports. 

BiUtmoni  Dasi  p.  Raja  Sheopertad  Singh 

L.  R.  91.  A.  33; 

11  C.  L.  R.  215. 

(  Ramanand  Kuar  v,  Raghunath  Kuar 
I  Anant  Bahadur  Singh  v.  Raghunath  Kuar^ 

L.  R.9.  1.  A.  41; 

769 

11  C.  L.  B.  149. 

11  C.  L.  B.  169. 

IX 

187 

Nilnioni  Singh  Deo  ».  Bakranath  Singh  ... 

L.  R.  9  1.  A.  104. 

255 

Huro  Pershad  Roy  p.  Gopal  Das  Dutt     ... 

L.  R.  9  I.  A.   82  ; 
12  C.  L.  R.  129. 

2C0 

Chandi   Churn  Shashmal  p.  Durga  Churn 

Mirdua 

12  C.  L.R.  81. 

2r5 

Poreshnath  Mukcrjir.  Anath  Nath  Deb  ... 

L.  R.9  I.  A.   147. 

295 

Nilmoni  Singh  Deo  v,  Taranath   Mukerjee 

L.  R,  9  I.    A.  174  ; 
12  C.  L.  R    3'?1. 

341 

E.  D.  Sinclair  p.  L.  P.  D.  Broughlon      ... 

L.  R.  9  I.  A.  162  ; 
13  C.  L.  R.  186. 

439 

Misii  Raghobardial  !».  Sheo  Baksh  Singh... 

L.  K.  9  I.    A.  197  ; 
12  C.  L.  R.  520. 

482 

Hurrish  Chunder  Chowdhry  p.  Kali  Sunderi 

L.  R.  10    1.    A.  4; 

Debi 

12C.  L    R.  511.  ; 

619 

Maharajah    of    Burdwan   p.     Tarasundari 

L.  R.  10  I.  A.  19  • 

Debi 

13  C.  L  R.  3*. 

656 

Macnaghten  p.  Mababir  Pershad  Singh    ... 

L.  R.  10  1.   A.15; 
11  C.  Ti.  R.  194. 

704 

Ooirao  Begam  p.  The  Government  of  India 

L.  R.  10  L  A.  39  ; 
12  C.  Ti.  R.  696. 

766 

Janoki  Debi  p.  Gopal  Acha^ia  Goswami  ... 

L.  R.  10  1.  A.  32  ; 
13  C.  L.  R.  30. 

797 

Radha    Persad   Singh    p.    Rampermeswar 

L.  R.  10I.A.113; 

Singh 

13  C.  L.  R.  22, 

945 

Ahmad    Hossein     Khan     v.    Nihaluddin 

L.  R.  10  I.  A.  45  ; 

Khan 

13.  C.  L.  R.  330. 

952 

f  Tarokessur  Roy  p.  Shoshi  Shikhuressur^ 

L.  R.  10  I.   A.  51  ; 

\   Roy            ...               ..              ...  y 

l^Sossi  Shikurresjcur  p.  Tarokessur  Roy  J 

13  C.  L.  R.  62. 

961 

Mohesh  Lai  p.  Mohant  Bawan  Das 

L.  R.10I.A.62. 
13 C.  L.R.  221. 

r Nilmoni     Singh     Deo    p.    Umanath^ 

L    R    10  I    A  80  • 

X 

19 

\    Mookerjee     .  .                 ...                 ...  (• 

L  Nilmoni  Singh  Deo  p.  Bhoyharini  Debi  J 

13  C  L.  R.  314. 

30 

SituI  Purshad  p.  Luchmi  Purshad 

L.  R.  10  I.  A.  129; 
13  0  L.  R.  382. 

109 

Surendro  Nath  Baoerji  p.  The  Chief  Justice 
and   Judges  of  the   High  Court  at  Fort 

William  in  Bengal 

L.  R.  10  I.  A,  171. 

196 

Mina  Konwari  p.  Juggal  Setani 

L.  R.  10  L  A.  119; 
13CL.  R.  385. 

232 

Kali   Komul   Moiumdar  p.   Uma    Sunker 

L.  R.  10  I.  A.  13«  ; 

Moitra 

18  C  L.  R.  379. 

238 

Najban  Bibi  v.  Chand  Bibi    ... 

L.  R.  10  1.  A.  133; 
13.  C  L.  R.  401. 

806 

BalkishcD  Das  p.  Bun  Bahadur  Singh 

L.  R.  101.  A.  162; 
13  C.  L.  R.  892. 

824 

Isridut  Koer  p.  Hansbutti  Koerain 

L.  R.IO  I.  A.  150; 
13  C.  L.  R.  418. 

482 

Adjudhia  Baksh  p.  Rakhroan  Kuar 

L.  R.  11  I.  A.  1. 
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Volume. 


XI 


XII 


Page. 


xin 


611 

657 
616 

626 
663 
740 
777 
786 
792 
860 
887 
895 
901 

976 

f^85 

1036 

1 

6 
61 
111 
121 
136 
186 
237 

244 

301 
318 
379 

386 
463 
697 
684 
777 
1 

18 
117 
143 

219 
225 

239 

406 
414 
482 

484 
21 


Name  of  Parties. 


Achal  ^am  v,  Udai   Partab    Addiya  Dat 

Singh 
Burjore  v»  Bhagana 
Abdul    Hye  v.  Mir   Mohammad   MozafiFar 

Hossein.  ••• 

Hardi  Narain  Sahu  v,  Rader  PerkashMisser 
Sadakat  Hossein  v.  Mohammed  Yusuf     .^ 
Narotam  Dass  v.  Sheo  Pargash  Singh 
Moung  Himoon  Hiaw  v.  Mab  Hpwah 
Kishnanand  v,  Kunwar  Pariab  Narain  Singh. 
Thakur  Ishri  Bingh  p.  Thakur  Baldeo  Singh 
Gurudas  Pyne  v.  Ram  Narain  Sahu 
Rao  Bahadur  Singh  p.  Jowahir   Kuar     ... 
Alimuddi  v.  Kali  Krishna  Tagore 
]onmen]oy   Coondoo     p.    George     Alder 

Watson  ^, 

Abdul  Razzak  v.  Amir  Haidar 
Jugul   Kishore  v.  Jotendro  Mohun  Togore 
Gokal  Das  Gopal  Das  p.  Putan  Mai  Prem- 

sukb  Das 
Narpat   Singh     p.    Mohamed    Ali  Hassan 

Khan  ••,  ..,  ••• 

Amir  Hassan  Khan  t,  Sheo  Baksh  Singh... 
Ajit  Singh  p.  Bijai  Bahadur  Singh 
Madho  Pershad  p.  Gajudhar  ... 
Kalidas  Mullick  p.  Kanhaya  Lai  Pandit  ... 
Ganga  Pershad  Sahu  p.  Gopal  Singh 
Pertab  Narain  Singh  p.  Trelokinath  Singh 
Deputy    Commissioner    of  Kae  Bareilly  p. 

Kampal  Singh     ... 
Bishenmun  Smgh  p.  The  Land    Mortgage 

Bank  of  India    ... 
Run  Bahadur  Singh  p.   Lucho  Koec 
Thakur  Rohan  Singh  p.  Thakur  Surat  Singh 
Ganga  Pershad  Sahu  p.  Maharani  Bibi     ... 
Rani  Bhagoti  p.  Rani  Ohandan 
Fanindra  Deb  Raikat  p.  Rajeswar  Dass  ... 
Abdul  Wahid  p.  Nuran  Bibi  ... 
Shookmoy  Chandra  Das  p.  Monoharri  Dassi 
Raghanath  Bali  p.  Maharaj  Bali 
JehanKadrp   Afsar  Bahu  Begam 
Bhubaneswari  Debi  v.  Nilcomal  Lahiri     ... 
Talshi  Pershad  Singh  p.  Ram  Narain  Singh. 
Srikishen  p.  The  Secretary  of  Slate  for  India 

in  Council  ... 

Sangram  Singh  p.  Rajan  Bapi 
Kamini  Sundari  Choadhrani  p.   Kali  Pros- 

sunno  Ghose 
The  Official  Trustee  of  Bengal  p.  Krishna 

Chandra  Mozumdar 
Akhoy  Chunder  Bagchi  p.  Kala  Pabar  Haii 
Nilakant  Banerji  p.  Suresh  Chandra  MuUick 
Madan  Mohan  Lai  v.  Lala  Sheo   Sanker 

Sahai 
Ram  Chunder  Singh  p.  Madho  Kamari    ... 
Nanomi  Babuasin  p.  Modhun  Mohun        ,*, 


Reference  to  other 
reports. 


L.  R.  11  I.  A.  51. 
L.R.  111.  A.  7. 

L.  R.  11  L  A.  10. 
L.  R.  11  1.  A.  26, 
L.  R.  11  l.A.  31. 
L.  R.  11  I  A.  83. 
L.R.  11  I.  A.  109. 
L.  R.ll  LA.  88. 
L.  R.  II  l.A.  135. 
L.  R.  11  I  "A.  69. 
L.  R.  11  I.  A.  75. 


L.  R.  11  I.  A.  94. 
L.  R.   11  I.  A.  121. 
L.  R.  11  LA.  66. 

L.  R.  II  I.  A.  126. 


L.  R.  11  I.  A.  237. 
L.  R.ll  LA.  211. 
L.  R.ll  I.  A.  186, 
L.  R.ll  L  A.  218. 
L.  R.  11  L  A.  234. 
L.R.  11  LA.  197. 

L.   R.   12  LA,   1. 


L.R. 

12  I 

.A 

.    7, 

L. 

R. 

12   lA 

.23. 

L. 

R. 

12   I 

A 

62. 

L. 

R. 

12  L 

A. 

47. 

L. 

R. 

12  L 

A. 

67. 

L. 

R. 

12    1 

.A 

.72. 

L. 

R. 

12  1 

A. 

91. 

L. 

R. 

12  I 

.  A 

.103 

L. 

R.  12  I. 

A. 

112, 

L. 

R. 

12  I. 

A. 

124, 

L. 

R. 

121. 

A. 

137. 

L. 

R,  12L 

A. 

205, 

L, 

R. 

12  1 

A. 

142. 

L, 

K. 

12  L 

A. 

183. 

L.  R.  12  I.  A.  216. 

L.R.12L  A.  166. 
L.  R.   12  I.  A.  198. 
L.  R.  12  I.  A.  17L 


L.  R.  12  L  A.  188. 
L.  R.  13  I.  A.  1. 


(    viii    ) 
INDIAN  LAW  REPORTS. -Calcutta  SERiEs.-(contd.) 


Volume. 


XIV 


xw 


XVI 


Page. 


81 

124 

136 
181 

237 

308 

18 

99 

109 

147 

290 
296 

308 
365 

387 
480 

493 
672 

740 

801 

8 

20 

53 

6G 

70 

152 

329 

342 

409 
422 
471 
515 
521 
533 

684 

717 

726 

751 

766 

800 

808 

40 

62 

71 


Name  of  Parties. 


Sarabjit  Singh  v,  F.  C.  Chapman 
r  Nan  Karay  Phaw  v,  Ko  Htaw  Ah         ...  1 
i  Ko  Hiaw  Ah  v.  Nan  Karay  PhaW  ..  j 

Jiidulal  MuUicic  v,  Gopal  Chandra  Mukerji 
Dharani  Kani  Lahiri  Chowdhry  v,  Kumari 

Chowdhrani. 
Can  Kim  Swee  v.  Balli  Brothers 

IJagadamba  Chaodhrani  v,  Dakhnia  Mohun 
Roy  Chaodhri. 
Saroda  Mohun    Roy  Chaodhri  p.  Dakhna 
Mohun  Koy  Chaodhri. 
Rewa  Mahton  v.  Ram  Kishen  Singh 
Ram  Kumar  Ghose  v.    Kali  Kumar  Tagore 
Imambandi  Begum  v.  Kamleswari  Pershad 
Hurrinath  Rai  v,  Krishna  Kumar  Bakshi... 
Inder  Kumari  f.  Jaipal  Kumari 
Thakur    Harihar  Baksh  v,   Thakur  Um.in 

Parshad. 
Amanat  Bibi  v.  Lachman  Persad 
The    Maharani   of   Burdwan     v,     Krishna 

Kamini  Dasi. 
Sheolochun  Singh  v,  Saheb  Singh 
Krishna  Kishori  Chaodhrani  v,  Kishori  Lai 

Roy 
Pirthi  Pal  v.  Joi^ahir  Singh    ... 
Simbhunath  Pande  v.  Golap  Singh 
Anangamanjari  Chowdhari  v,  Tripura  Sun- 

dari  Chowdhrani 
Mylapore  lyasawmi  Vyapoory  Moodliar  v, 

Yeo    Kay  and  others. 
Watson  and  Company   v.  Sham  Lai  Mitter 
Uman  Parshad  p.  Gandharp  Singh 
Janki  Kunwar  v.  Ajil  Singh 
Grish  Chunder  Maiti  v,    Anundomoyi  Debi 
Daulat  Ram  v,  Mahr  Chand 
In  the  matter  of  Southekal  Krishna  Rao  ... 
Bishen  Chand  Basawat  v.  Nadir  Hossein... 
Parmeswar  Pertab   Singh    p.     Padmanand 

Singh 
Raikishori  Das!  p.  Debendra  Nath  Sircar... 
Shankar  Baksh  p.  Daya  Shankar 
Kali  Pershad  p.  Anand  Roy 
Madho  Singh  p.  Ajudhiya  Singh 
Sardhari  Lai  p.  Ambika  Pershad 
Gunga  Narain  Gupta  v,  Tiluckram  Chow- 
dhry... 
Mahomed  Buksh  Khan  v,  Hosseini  Bibi  ... 
Bhagbut  Pershad  Singh  p.  Girja  Koer 
Indar  Kunwar  p.  Jaipal  Kunwar 
Sham  Kishen  Das  p.   Run    Bahadur  Singh 
Rndhamadhub  Holdar  v.  Monohur  Mukerji 
Amanat  Bibi  r.  Imdad  Husain 
Trilokinath  Singh  p.  Partab  Narain 
Hari  Saran    v,  Bbubaneswari  Debi  Moltra 
Muhammad  Yusuf  p.    Muhammad   Husain 
Chaodi   Churan   Barua  p.  Sidheswari  Debi 


Reference  to  other 
reports. 


L.  R.  13  L  A.  44. 
j  L.  R.  13  I.  A.  48. 
j  L.  R.  IS  I.  A.  77. 

L.  R.  13  I,  A.  70. 
L.  R.  13  I.  A.  60. 

[l.  R.  13  la.  84. 

L.  R.  13  I.  A.  106. 
L.  R.  13  I.  A.  116, 
L.  R.  13  I.  A.  m 
L.  R.  13  I.  A.  123. 
L.  R.     4  L  A.  1. 

L.  R.  14  I.  A.  7. 
L.  R.  14  I.  A.  18. 

L.  R.  14  1.  A.  30. 
L.  R.  14  I.  A,  63. 

L.  R.  14  I.  A.  71, 
L.  R.  14  I.  A.  37. 
L.  R.  14  1.   A.  77, 

L.  R.  14  1.  A.  101. 

L.  R.  14  I.  A.  168. 
L.  R.  14  I.  A.  178. 
L.  R.  14  I.  A.  127. 
L.  R.  14  I.  A.  148. 
L.  R.  14  I.  A.  137. 
L.  R.  14  1.  A.  187. 
L.  R.  14  I.  A.  154. 
L.  R.  15  I.  A.  1. 


L.  R.  15  I.  A.  37. 
L.  R.  15  I.  A.  77. 
L.  R.  15  I.  A.  18, 
L.  R.  15  I.  A.  77. 
L.  R.  15  L  A,  123. 


L.  R. 

15  I.  A. 

119. 

L.  R. 

15  I.  A. 

SU 

L.  B. 

15  I.  A. 

99. 

L.  R, 

15  I.  A 

127, 

L.  R. 

16   LA. 

97. 

L.  R. 

15  L  A. 

106. 

L.  R. 

16  L  A. 

113. 

L.  R. 

15  1.  A. 

196. 

L.  R.  15  1.  A.  149. 
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98 
130 
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173 

1S4 

223 

307 
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397 
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556 

5i>4 

627 
636 

677 
682 
693 

749 

763 
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1 

3 

23 

122 

131 
137 
223 

234 

246 
291 

304 
311 

347 

862 
432 
436 
444 

498 
512 


Name  of  Parlies, 


Chand  Kour  w.  Partab  Singh  .  . 
r  Kamini  Debi  p.  Asutosh  Mukerji  1 

\  Asutosh  Mukurji  v,  Kamini  Delji  J 

Mahomed  Abdul  Eadirv.  Amtal  Karim  Banu. 
Kali  Krishna  Tngore  v.  The  Secretary    of 

State  for  India  in  Council. 
Haidar  Ali  v.  Tassodduk  Rasul 
Haidar  Ali,  Expajte. 
Secretary  of  State   for  India  In  Council  v, 

Luchmeswar  Singh 
Hewanchal  Singh  p.  Jawahir  Singh 
Kristoromoni   Dasi   p.  Narendro    Krishna 

Bahadur 
Shankar  Baksh  p.  Hardeo  Baksb 
Majid  Hossain  p.  Fazl-un-nissa, 
Mohima   Chunder   Mozoomdar   v,  Mohesh 

Chunder  Neoghi. 
Bhaya  Rahidat  Singh  p.  Indar  Kunwar  ... 
Bhugwan  Das  p.  Netherlands  India  Sea  and 

Fire  Insurance  Company  of  Batavia,     ... 
Kali  Dull  Jha  p.  Abdul  Ali     ... 
In   the   matter  of  the   petition   of    R.   E. 

Twidale.  .., 

Nandi  Singh  v,  Sito  Ram 
Mahabir  Pershad  Singh  p.  Macnaghten     ... 
Srinath  Das  ».  Khetter  Mohun  Singh 
Muhammad  YusufKhanp.  Abdul  Rahman 

Khan. 
Luchman  Singh  v.  Puna  and  others 
Hemangini   Dasi  p.    Kedar   Nath    Kundu 

Chowdhry. 
Rajab  Ali  p.  Amir  Hossein     ... 
Gossami  Sri  Gridharijt  v,  Romanlaiji  Gossami. 
Luft  Ali  Khan  p.  Fatch  Bahadur 
Tara  Churn   Chatierji  p.  Suresh   Chunder 

Mukerji. 
Tilukdhari  Singh  p.    Chulhan  Mahton      ... 
Mahammud  Aman-ullah  Khan  p.  BadanSingh 
Gregson  p.    Udoy  Aditya  Deb 
f  Mariam  Begam  p.  Mirza  \ 

\  Wazir  Begum  p.  Mirza  J 

Munnalal  Choadri  p.  Gajraj  Singh 
Pertab  Chunder  Ghose  v,  Mohendra  Nath 

Purkait, 
Hemmuni  Singh  p.  Cauly 
Haidar  Ali  Khan  p.  Nawab  Ali  Khan      !!. 
r  Mungni  Ram  Marwari  p.  Gursah.ii  Nand  \ 
\  Liakut  Hossein  p.  Gursahai  Nand  J 

Strange  Steel  and  Co.  p.  A.  Scott  &  Co.  ... 
Seth  Jaidayal  p.  Ramsahae     ... 
Kissori  Mohun  Roy  p.  Harsukh  Das 
Ram   Singh   p.   Deputy  Commissioner   of 

Bara  Banki. 
Mahomed  Ahsan-ullah  Chowdhari  p.  Amar 

Chand  Kundu. 
Badri  Narain  p.  Sheo  Koer    ..  .' 


Reference  to  othec 
reports. 


L.  R.  16  I.  A.  166. 
L.  R.  16  I.  A.  169. 
L.  R.  16  I.  A.  2£0. 

L.  R,  15  I.  A.  n^^ 
L.  R.  15  I.  A.  209. 

L.  R,  16  I.  A.  6. 


L.  R.  16  I.  A.  29. 
L.  R.  16  I.  A.  71. 
L.  R.  U  1.  A.  19. 

L.  R.  \^  I.  A.  23. 
L.  R.  16  I.  A.  63. 

L.  R.  16  I.  A.  60. 
L.  R.  16  I.  A.  96. 

L.  R.  16  I.  A.  163. 
L.  R.  16  I.  A.  44. 
L.  K.  \f^  I.  A.  107. 
L.  R.  16  I.  A.  85. 

L.  R.  16  I.  A.  104. 
L.  R.  16  1.  A.  126. 

L.  R.  16  I.  A.  116. 

L,  R.  16  i'.  A.  137. 
L.  R.  16  I.  A.  129. 

L.  R.  16  I.  A.  166. 

L.  R.  16  I.  A.  152. 

L.  R.  16  I.  A.  148. 

L.  R.  16  I.  A.  221. 

L.  R.  16  I.  A.  175. 


L.  R.  16  I.  A.  233. 

L.  R.  16"i.  A.  183. 

L.  R.  16  I,  A.  195. 

L.  R.  16  I.  A.  240. 

L.  R.  17 'l.  A.  17, 

L.  R.  17  I.  A.  64. 

L.  R.  17  I.  A.  2%, 

L.  K.  17  I.  A.l. 
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616 
680 

684 
690 

686 

6«8 
693 
809 
814 

876 

8<i2 

938 

937 

1 

10 
23 
99 

108 

in 

161 

157 
164 
201 

216 
224 
302 
3H 
341 
349 
414 
44ft 
540 
645 
673 
^16 
620 
65 
123 
159 
174 
223 
236 
242 
249 
253 
312 


Modhusudan  Das  c^,  Adhikari  Prapaona  ... 

Muhini  Mohun    Das  p.  Bungsi  Buddan  Saha 

Das. 

Mahabir  Pershad  r,  Moheswar  Nath   Sahai 

Secretary  of  State   for   India  in  Council  v, 

Fahamidannissa  Begum 
Govind  Lai  Roy  v,  Hemendra   Narain  Roy 

Chowdhry. 
Biseswar  Roy  v.  Shoshi  Sikar  Eswar  Roy... 
Gaur  Muhan  Chakerbati  v.  Tarasundari  Debi 
Lala  Gauri  Sanker  Lai  v,  Janki  Pershad    .. 
Khagcndra  Narain  Chowdhry  p,  Malangini 

Debi. 
Hemanta  Kumari  Debi  v,  Brojendro  Kishore 

Roy  Chowdhry, 
Ram  Lnl  v,  Mehdi  Hn«ain      ... 
Pirihi  Pal  Kunwar  v,  Guman  Kunwar 
Jibunnissa   v,   Asgar    Ali 
Haidar  Ali  v.  Tasadduk  Rnsul  Khan 
Watson  and  Company  o.  Ram  Chundi  Datt 
Durga  Chowdhranic.  Jewahir  Singh 
Luchineswar   Singh    o.    Chairman    of  the 

Darbhanga  Municipality 
Rodha  Pershad  Singh  v.  Torab  Ali 
I  Bishesar  Baksh  Singh  v.  Ran  Bijai  Baha-^ 
\        dut    Sin{»h,  } 

I  Ran  Bijai  Bahadur  Singh  v.  Jagat  Pal  Singh  J 
Jogendro  Bhupati  Hurrochandta  Mahapatra 

V.  Nityanand  Man  Singh. 
Madho  Parshadv    Mehrban  Singh 
Ames  Chunder  Sircar  v.  Zahur  Fatima     ... 
Kali    Kishore   Dutt    Gupta   Mozumdar   v. 

Bhusan  Chundar 
Beshanibar   Nath  v.  Imdad  Ali  Khan 
Jarao  Kumari  r.  Lalonmoni 
Biidha  Mai  v,  Bhugwan  Dns 
Hurro  Naih  Rai  Chowdhri  v,  Randhir  Singh 
Lala  Muddun  Gopal  Lnl  v,  Khikhinda  Koer 
Chandrabati  Koeri  v.  Iiarrinj.ton 
Muhammad  Newaz  Khan  v.  Alum  Khan  ... 
Fazl  Karim  v.  Maul;*  Bakhsh 
Mahabir  Pershad  v,  Radha    Pershad  Singh 
Wajid  Khan  v,  Kwaz  Ali  Khan 
Peacock  o.  Baijnath  Graham  v,    Baijnaih, 
Mutia  Chetti  V.  A.  V.  Subramaniem  Chetti 
Irrawaddi  Fioiilla  Company  v,  Bugwan  Das 
Bama  Sundary  Debi  v,  Tara   Sundari  Debi 
Hanuman  Kamat  v,  Hanuman  Mandur    ... 
Jagatjit  Singh  v.  Sarabjit  Singh 
Partab  Bahadur  Singh  v.  Chiipal  Singh  ... 
Khoo  Kwat  Siew  v.  Wovi  Talk  Hwat 
Behari  Lai  v.  .Madho  Lai  Ahir  Gayawal  ... 
Aga  Ahmed  Ispahan!  v,  Judeth  Emma  Crisp 
Ramratan  Sukul  v,  Nandu 
Lachmeswar  Singh  v,  Manowar  Hossein  ... 
Secretary  of  Satte  for   India   in  Couocii  v, 
Durbijoy  Singh. 


Reference  to  other 
reports. 


L.  R.  17  I.  A.  9. 


L.  R. 
L.  R. 

L.    R. 

L.  R. 

L.  R, 
L.  K. 

L.  R. 
L.  R. 

L.  R. 
L.  R. 
L.  R. 


17  I.  A.  II. 
17  1.  A.  40. 

17  1.  A.  6. 

17  I.  A.  67. 

17  I.  A.  62. 
17  I.  A.  65. 

17  I.  A.  70. 
17  I.  A.  107. 


17  I.  A.  S2, 
17  I.  A.  110. 
17  I.  A.  1.2. 


L.    K.   17  I.  A,  90. 


L.  R.  17  1.  A.  173. 


L. 

R. 

17  I. 

A. 

128. 

L.  R. 

17  1. 

A. 

194. 

L. 

R. 

17  I. 

A. 

201. 

L. 

R. 

17  1. 

A. 

169. 

L. 

R.17  1. 

A. 

IHl. 

L.R. 

17  I. 

A, 

145 

L.  R. 
L.  R. 
L.  R. 
L.  R. 
L.  R. 

L.  R. 
L.R. 

L.  R, 
L.  R, 
L.  R. 
L.  R 


18  I.  A.  1. 
18  I.  A.  9. 
18  1.  A.27. 
18  I.  A.  73. 
IS  I.  A.  69, 

18  *L  A.  144. 

18  I.    A.  78. 

18  l'  A.  121. 
18  1,  A.  182. 
18  I.  A.  158. 

18  I.  A.  166. 

19  I.  A.  33. 
19  1.  A.  15. 
19  I.  A.  30. 
19  I.  A.  24. 
19  1.  A.  I. 
19  I.  A.  48. 


L.  R.  19  I.  A.  69. 
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322 
438 
444 

452 

607 

513 

584 

XIX 
XX 

610 
CM 
678 
6^3 

689 

1 

8 

46 
79 

66 

93 
296 
373 

433 

487 

49A 
560 
649 

826 
834 
843 
847 

XXI 

1 

8 

60 

66 

70 

135 

142 

149 

157 
366 

Karnes  of  Parties. 


Nekram  Dobay  v.  Bank  of  Bengal 
Harripria  Debi  v,  Hukmini  Debi 
Sahil)Mirzap.  Umda  Khanum,  Sahib  Mirza 
V,  Gunna  Khanum. 

(Bireswar  Mukerji  v,  Ardha  Chander  Roy  1 
Shib  Chande  Roy  v.  Gobind  Mohini  j 

Indar  Chunder  Singh  v,  Radha  Kishore  ... 

Ghose. 
Surendro  Keshub   Roy    v,  Doorgasoondery 

Dassee, 
Omrao  Begam  v.  Secretary    of     Stale  for 

India  in  Council. 
Saioda  Prosunno  Pal  v.  Sham  Lai  Pal     ... 
Raj  Kiimar    Roy  v.  Gobind    Chunder  Roy 
Nanr*  Narain  Singh  v.  Raghu  Naih  Sahai... 
Prosunno  Kumar  Sanyal  r.  Kalidas  Sanyal 
Zakeri  Begum  v.  Sakina  Begum 
Nurul  H ossein  v.  Sheosahai  Lai 
Birj  Mohan  Thakur    v,    Rai    Uma    Naih 

Choadhry 
Manick  Chand  v.  Hira  Lai     ... 
Kameswar  Pershad  v,   Rajkumari    Rutten 

Koer 
Ahsanulla  Khan  Bahadur  v,   Hari  Charan 

Mozumdar 
Ramgopal  r.  Shams  Khaton  ... 
Sarat  Chunder  E>ey  v,  Gopal  Chunder  Laha 
Greender  Chunder  Ghose  v,  Troy    Luckho 

Kaih  Ghose 
Saodamini    Dasi    v.     The    Administrator 

General  of  Bengal 
Mohesh  Narain   Munshi  v,  Taruck   Nath 

Muitra  ...  ...  ••• 

Surja  Kant  Acharya  v,   Hemanta   Kumari 

Asghar  Reza  v.   Mehdi  Hossein 

Bhai   Narindar  Bahaduc    Singh   v,    Achai 

Ram 
Mahomed  Abdul  Hai  v,  Gujraj  Sahai 
Ismail  Ariff  f.  Mahomed  Ghous 
Raghunath  v.  Nilkanlh 
Nilmoni  Singh  Deo  Bahadur  v.  Kirti  Chun- 
der Chowdhry 
Romesh   Chunder    Mukerji  r.Rajani  Kant 

Mukerj. 
Hari  Naih  Chaiterjee  v,   Mothur    Mohun 

Goswami 
Delhi  and  London  Bank  v,  Oldham 
Tasadduk  KasulKhan  v.  Ahmad  Husain... 
Gobind  Lai  Roy  v.  Ramjanam  Misser      ... 
Suleman  Kadar  v,  Mehdi  Begum   Surreys 

Bahu 
Dakhina  Mohan  Roy  v.  Saroda  Mohan  Roy 

{Ghasiti  v,  Umrao  Jan  1 

Ghasiti  v.  Jaggu  J 

Mahomed  Riasat  Ali  v.  Hansin  Banu 
Ganga  Pershad  Sahu  v.   The  Land    Mori- 
gage  Bank 


Reference  to  other 
reports. 


L.  R.  19  I.  A.  60. 
L.  R.  19  I.  A.  79. 

L.  R.  19  I.  A.  83. 
L.  R.  19  I.  A.  101. 

L.  R.  19  I.  A.  90. 

L.  R.  19  LA.  108. 

L.  R.  19  I.  A.  95. 
L.  K.  19  1.  A.  75. 
L.  R.  19  L  A.  140. 
L.  R.  19  L  A.  135. 
L.  R.  19  I.  A,  166. 
L.  R.  19  I.  A.  157. 
L.  R.  19L  A.  221. 


L.  R.  19  I.  A.  164. 


L.  R.  19    I.  A.  234. 

L.  R.  19  I.  A.  191. 
L.  R.  19  I.  A,  228. 
L.  R.  19  I.    A.  203. 

L.  R.  21  I.  A.    35. 

L.  R.  20  I.  A.    12. 

L.  R.  20  LA.  30. 
L.  R.  20  1.  A.     i;6. 
L.  R.  20  I.  A.  38. 

L.  R.  20  I.  A.  77. 
L.  R.20  I.  A.  70. 
L.  R.  20  I.  A.  99. 
L.  R.  20  I.  A.  112. 

L.  R.  20  L  A.  95. 


L.  R.20  I.  A.  183. 
L.  k.  20  I.  A.  139. 
L.  R.  20  I.  A.  176, 
L.  R.  20  I.  A.  165. 

L.  R.  20  I.  A.  144. 
L.  K.  20  I.  A.  160. 

L.  R.  20  I.  A.  193. 

L.  R.  20  I.  A.  155. 

L.  R.21  I.  A.       I. 
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609 
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729 

788 
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909 
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15 
26 

228 

483 
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670 
766 
775 
838 


Names  of  Parties, 


Abdul  Wahid  Khan  v,  Shaluka  Bibt 
Lukhi  Narain  Jagadeb  v.  Jodu  Nath  Deo... 
Makund  Ram  Sukal  p.  Saliq  Ram  Sukal  ... 
Abdul  Razak  r.  Aga  Mahomed  Jaffer 

Bindanim 
r  Kishore  Bun  Mohunt  v.   Dwarka  Nath  '^ 
j        Adhikari  ! 

Keshore  Bun  Mohunt   r.    Prosonnoco-    \ 
I       omar  Adhikari  J 

Kader  Moideen  v,  Nepean 
Umrao  Begam  v.  Irshad  Hasain 
Imambandi  Begum  v,  Kamleswari  Pershad 
Chatrapat    Singh   Durga   v*     Dwarkanatb 

Ghose, 
Prit   Koer  v,  Mahadeo  Pershad  Singh     ... 
Hcmanta  Kunwari   Debi  v.  Jagadiodra- 

naih    Roy  Bahadur 
Hem  Chunder    Chowdhri  r.  Jagadindra 

nath  Roy  Bahadur 
Gurdyal  Singh  r.  Raja  of  Faridkot, 
Sayad  Muhammad   v,   Fatteh   Muhammad 
Kaika  Singh  v.  Paras  Ram    ... 
r  Lachhan  Kunwar  v,  Manorath  Ram  1 

t  Do.  ».  Anant  Singh  / 

f  Chotey  Narain  Sinph  v,  Ratan  Kuer  ... 
1  Karorpati  Narain  Singh  v.  Ratan  Kuer 
Ram    Hanjan    Cbakerbati  v.  Ram  Narain 

Singh 
Lachman   Lai  Chowdhri  v.    Kanhaya  Lai 

Mowar 
Abul  Fata    Mahomed  Ishak  p.  Rasamaya 

Dhur  Chowdhri ... 
Asharfi   Lai  v.    Deputy  Commissioner    of 

Bara  Banki 
The  Administrator   General  of    Bengal  v, 

Premlal  Mullick 
Bhngaban   Ramanuj  Das  v.  Bam  Praparna 

Ramanu}   Das    ... 
Mahomed   Mozuffer    Hossein   and  another 

V,  Kishori  Mohun  Roy 

{In  the  matter  of   the   petition  of  Prem  '\ 
Lall    Mullick  I 

The  Administrator  General   of  Bengal   | 
V,  Premlall    Mullick  J 

Sajid  AH  and  another  v,  Ibad  iU, 
Ganga  Baksh  and  another  v^  Jagat  Bahadur 
Kasiur    ChandRai    Bahadur    v.    Dhanpat 

Singh  Bahadur   ... 
Kishori  Mohun  Roy  and  another  p.  Ganga 

Bahu  Debi  and  another 
Imdad  Husain  v,  Aziz-un-nissa  and  others 
Norendra  Nath  Sircar  v,  Kamalbasini  Dasi, 
Jogeswar  Narain  Deo  v.  Ram  Chandra  Dutt 
Maheshar  Baksh  Singh  v,  Ratan  Singh 
Baij  Nath  Sahai  v.  Ramgut  Singh 
Bhaiya  Ardawan  Singh  v,  Udey  Parlab 
Singh  


Reference  to  other 
reports. 


L.  R.  21  I.  A.  26. 
L.  k.  21  I.  A,  39. 
L.  R.  21  I.  A.  47. 

L,  R.  21  I.  A.  66. 
L.  R.  21  I.  A.  89. 


L.  R.  21  I.  A.  96. 
L.  R.  21  I.  A.  165. 
L.  R.  21  I.  A.  118. 


L.  R.  21  I.  A.  134. 

L.  R.  21  I.  A.  ISI. 

L.  R.  21  L  A.  171. 
L.  R.22I.  A.  4. 
L.R.  22.  I.  A.  6«. 

L.  R.  22  I.  A.  25. 
L.  R.  22  I.  A.  M. 

L.R.  22  I.  A,  60. 
L.  R.  '^2  I.  A.  51. 
L.  R.  22  I.  A.  76. 
L.  R,  22  I.  A.  90. 
L.  R.  n  I.  A.  107. 
L.  R.  22  I.  A.  94. 
L.  R.  22  I.  A.  129. 

L.  R.  22  I.  A.  203. 

L.  R.  22  L  A.  171. 
L.  R.  22  I.  A.  16:^. 

L.  R.  22  I.  A.  162. 

L.  R.  22  I.  A.  183. 
L.  R.  23  I.  A.  8. 
L.  R.  23  I.  A.  18. 
L.  R.  23  I.  A.  37, 
L.  R.  23  I  A.  67. 
L.  R.  23  I.  A.  45. 

L.  R.  23  r.  A.  64. 


(     liii     ) 
INDIAN  LAW  REPORTS.— Calcutta  SERrKS— (eld.) 


Volume 


XXIV 


Page. 


918 
922 
984 

942 
950 


8 
272 


Names  of  Parties. 


Tuisi  Persnd  Bhakt  v,  Benayak  Misser.  .. 
C&sperz  r.  Kcshori  Lai  Roy  Chowdhri  ... 
Muhammad   Mumtaz  All   Khan  v.   Sheo- 

rulangir 
Mahabir  Pershad   v,  Adhikari  Koer 
Alikhan    Bahadur  v,   Indar  Pershad        ••• 

Hurri    Bbusan   Mukerji  r.    Upendra  Lai 

Mukerji 
Grenon  v,  Lachmi  Narain  Augurwala 
Bengal  Indigo  Company  p  Roghobur  Das, 


Reference  to  other 
reports. 


L.  R.  23  I.  A.  102. 


T.  L.  R.  23  I.  A.  75, 
L.  R.  23'V.'a.  92. 


L.  R.  23  1.  A.  97. 
L.  R.  23L  A.  119. 
L.  R.  28  I.  A.  158. 


(     xir     ) 
INDIAN  LAW  REPORTS.— Madras  Series. 


Volume. 

Page. 

Names  of  Parties. 

Reference  to  other 
reports. 

I 

1 

Thumbusawmy  Moodelly  v,  Hossain  Rowthen 

L.  R.  2  I.  A.  241. 

69 

Sri  Virada  Fratapa  Ragunada   Deo  v,  Sri 

Broxo  Kishoro  Patta  Deo.  ... 

L.  R.  3  I.  A.  164; 
25   W.  R.291. 

174 

Vellanki  Venkata  Krishna  Rao  v,  Venkata 

Rama  Lakshmi 

L.    R.   4    I.  A.    I; 

235 

Rajah  Vurmah  Valia  r.  Ravi  Vurma  Kunhi 

26  W.  R.  21. 

Kuity 

L.  R,  4  I.  A.  76. 

252 

Pauliem  Valoo  Chelly  r.   Pauliem  Sooryah 

Cheity 

L.  R.  4  1.  A.  109. 

290 

Gajapath!  Nilamani  v,  Gajpathi  Radbamani 

L.  R.4I.A.    212; 

1  C.  L.  R.  97. 
L.  R.  5  I.    A.  CI  ; 

312 

Sivagnana  Tevar  ».   Periasami 

2  C.  L.  R.  81. 

Ramasami    Chatty  v,  ditto     ... 

Kosalarama  Pillai   t».  ditto     ... 

II 

23 

Zamindar  of   Piitapuram  «r.    Proprietors  of 

the  Mulla  of  Kolanka 

L.  R.  6  I.  A.  203  ; 
3  C.  L.  R.  2S5. 

62 

Krishnama  v,  Krishnasami     ... 

L.  R.  6.  I.  A.  120  ; 
6  C.  L.  R.  201. 

67 

Ramasami  v.  The  Collector  of  Madura    ... 

L.  R.  6. 1.  A.  170  ; 
6,  C.  L.  R.  341. 

83 

Chidambaram  Chettiar  v,  Gauri  Nachiar... 

L.  R.6  I.  A.   177; 
5  C.  L.  R.  6. 

91 

Ramasami  Aiyan  p,  Venkataramaiyan 

L.  R.  6  I.  A.  1^6. 

128 

Raja  Venkata  Rao  ».  The  Court  of  Wards 

L.  R.  7   I.  A.   38  ; 
6C.  L.  R.  153. 

239 

Marcar  v,  Sigg      ... 

L.  R.  7  I.  A.  83. 

270 

Ganesa  Ratnamaiyartr.  Gopala  Ratnamaiyar 

L.  R.  7  I.  A.  173. 

286 

Pedda  Ramappatr.  Bangari  Sheshamma  ... 

L.  R.    8    I.    A    1  ; 
8  C.  L.  R.  315. 

833 

Venkata  Rama  Rao  v,  Venkata  Suriya  Rao 

8  C.  L.  R.  304. 

III 

290 

Muttu  Viduganadha   Tevar   r.    Dorasingha 

Tevar 

L.  R   8  1.  A.  99. 

384 

Venkateswara  lyan  v.  Shekhari  Varma     ... 

L.  R.  8  I.  A.  143. 

V 

236 

Raia     Venkata  Ramalakshmi  Kanakamma 
Appa  Rao  «r.  Court  of  Wards 

L.  R.9  I.  A.  125. 

VI 

1 

Multayan   Chetii  ».   Sangjli    Vira   Pandia 

Chinatambiar 

L.  R.  9  I.  A.    128; 

VIII 

219 

Sri  Raja   Ram    Venkata    Mahipati  Ganga- 
dhara  Rama  Rao  c.  Sri  Raja  Ram  Buchi 

12  C.  L,  R.  169. 

Sitayya 

L.  R.  12  I.  A.  16. 

520 

Pittapur  Raja  v,  Suriya  Rao    ... 

625 

Viziamarazu  v.  The   Secretary  of  Slate   for 

L.  R.  12  1.  A.  116. 

India  In  Council 

L.  R.  12  I.  A.  120. 

IX 

807 

Virianagaram  Maharaja   v,   Suryanarayana 

L.  R.  13  I.  A.  32. 

482 

Ramalakshamma  f .  Ramanna                   ...  , 

L.  R.  13  I.  A.  147. 

499 

Suriya  Rau  v.  Raja  of  Pittapur 

L.  R.  13  I.  A.  97. 

X 

15 

Venkatadri  Appa  Rau  v.  Peda  Venkayamma 

73 

Appa  Rao,  In  re  ... 

L.  R.  IS  I.  A.  165. 

205 

Thayammal  v,  Venkatarama  ... 

L.  R.  14  I.  A.  67. 

241 

Pettachi   Chethar  r.   Sangili    Vira  Pandia 

Chinnatambiar 

L.  R.  14  I.  A.  84. 

XI 

26 

Minakshi  Naidu  v.  Subramanya  Sastri     ... 

L.  R.  14  I.  A.  160. 

486 

Sri  Ammi  Devi  v.  Sri  Vikrama  Devu 

L.  B.  15  I.  A.  176. 

(       XT       ) 

INDIAN  LAW  REPORTS.— Madras  Series.— (concld.) 


Volume. 

Page. 

Name  of  Parties. 

Reference  to  other 
reports. 

ZII 

19 

Arunachellam  v,  Arunachellam 

L.  R.  15  I.  A.  171. 

26 

Appasami  Odayar  v,  Subramanya  Odayar... 
Minakshi  Nayudu  v,  Immudi  filanaka    Ra- 

L.  R.  15  I.  A.  167. 

142 

maya  Goundan. 

L.  R.  16  I.  A.  1. 

241 

Sivaraman  Chctli  v,  Muthaya  Chetti 

L.  R.  16  I.  A.  48. 

612 

Puthia  Kovilankath  Krishnan  Raja  Avcrgal 
V.  PiuhiB'  Kolilankalh  Sridevi 

XIII 

800 

Exparte  Rani  Maihusri  Jijai  Amba 

406 

Sriroanta  Raja  Varlagaddu  Mallikarjuna  v. 

Sriroanta  Raja   Varlagadda  Durga. 

L.  R.  17  I.  A.  134. 

XIV 

237 

Sri    Raja    Satrucharla    Jagannadha     Razu 
c.   Sri   Raja     Satrucharla   Ramabhaddra 

Razu 

L.  R.  18  I.  A.  45. 

258 

Tan)ore  Ramachendra  Rau  v  Vellayanadan 

Ponnusami           ... 

L.  R.  18  I.  A.  37. 

439 

Srimantu    Raja  Varlagadda   Durga   v.  Sri- 
mantu  Mallikarjuna 

XV 

101 

Secretary  of  Stale  for    India    in    Council  v. 

Nellakulii  Siva  Subraraania  Tevar 

L.  R.  18  I.  A.  149. 

503 

Gajapaihi  Radhika  v,  Vasudeva  Santa  Sin- 

garo  ... 

L.  R.  19  I.  A.  179. 

f  Sre  Gajapati  Radhamani  Garu  v,  Maharani 

XVI 

1 

\    Sri  Pasupali  Alokajeswari    .,, 
V  Vasudeva  Santa  Singaro  v.  Ditto 

L.  R.  19  I.  A.  184. 

268 

Sri  Lnkshmi  Narayana  Ananga  Garu  v,    Sri 

Durga  Madhava  Deo  Garu    ... 

L.  R.  20  I.  A.  9. 

299 

Venkata  Varalha  Thaiha  Chariar  t?.  Anan- 
iha  Chariar 

369 

Secretary  of  Estate  for  India   in  Council  v. 

Shanmugaraya  Mudaliar 

L.  R.  20  1.A.  80. 

490 

Ramalingam     Pillai   v,    Vythilincam  Pillai 

L.  R.20I.  A,  150. 

XVII 

3id 

PonnambalaTambiran  v.  Sivagnana  Desika 

Gnana  Sambandha  Pandara    Sannadhi  ... 

L.  R.  21  I.  A.  71. 

384 

Bala  Gauri    Vallaba    Tevar    r.    Periasami 

Udayar  Tevar     .. 

L.  R.  21  I.  A.  98. 

XVIII 

1 

Cherukunneth  Manukel  Milakandhen  Nam- 
budirapad  and  another  v.  Vengunat  Siva- 
rupathil  Padmanabha  Revi  Varma   Valia 

Nambidi  and  others 

L.  R.21I.A.  128. 

347 

Gurusami  Pillai  and  others  v,    Siva   Kami 

Ammal 

I.  B.  22  I.  A.  119. 

XIX 

120 

Maihusri  Umamba  Boyi  Saiba  and  others  9. 

Maihusri  Dipamba  Boyi  Saiba  and  others 

L.  R.  23  I.  A.  28. 

249 

Sri  Raja  Papamma  Rao  v,  Sri  Vira  Praiapa 

H.   V.  Rama  Chandra   Razu 

L.  R.  23  I.  A.  32. 

405 

E  0.  Muthusami  Mudaliyar  v.  Simambedu 

Muthu  Kumaraswami  Mudaliyar 

L.  R.   28  I.  A.  %^, 

451 

Muttuvaduganadha    Tevar    v.     Periasami 

Tevar 

L.  R.  23  I.  A.  128. 

(     xvi     ) 
INDIAN  LAW  reports-Bombay  Series 


Volume 

Page. 

Names  of  Parties. 

Reference  to  other 
reports. 

I 

367 

Damodar  Gordhan  v.  Deoram  Eanji 

L.  R.  3  I.  A.  102; 
25  W.  R.  ^1. 

468 

Cowasjee  Nanabhoy  v,  Lalbhoy  Vullubhoy 

L.  R.  3  I.  A.  200; 
26  W.  B.  78. 

11 

99 

Vasudev  Sudashiv  Modak  r.  the  Colleclor 

of  Ratnagiri 

L.  R.  4  I.  A.  119. 

III 

186 

Gulab  Das  Jugjivan  Das  ».  The  Collector  of 

Surat   ... 

L.  L.  6  I.  A.  54. 

415^ 

Narayanrao  Ramchandra  Paot  p.  Ramabai 

L.  R.  6  I.  A.  114; 
6  C.  L.  R.   IC2. 

422 

Sayad  Mir  Ujm-ud-din  Khan  v.  Ziaul-nissa 

L.R.6.I.  A.  137. 

IV 

264 

Nagardas  Sanbhagyadas  r.  The  Conservator 

of  Forests,  Bombay  ... 

L.  R.7    I.   A.  65. 

494 

Addrishappa  cr.  Gurushidappa 

L.  R.  7  I.  A.  162; 
7  C.  L.  R.  1. 

V 

48 

Lakshman    Dada    Naik    v.    Ramchandra 

L.  R.  7    I.    A.  181; 

DadaNaik 

7  C.  L.  R.    320. 

110 

Lailubbai  Bapubhai  v,  Cassibai 

L.  R.  7.  I.  A.  212; 
7  C.  L.  R.   446. 

408 

Maharavnl  Mobansiogjl  v.  The  Government 

of  Bombay 

L.  R.  8  I.  A.   77. 

VII 

19 

Parmanandas    Jivandas      v,     Venayekrao 

L.    R.  9   I.    A.  86 ; 

Wassudev            ...                 -. 

12  0.  L.  R.  92. 

X 

451 

Hari  Ravji  Chiplunkar   v,   Shapurji  Hor> 

masji  8het 

L.  R.  13  I.  A.   66. 

620 

Waghela  Rajsanji  v,  Shekh  Masludin 
Abdul  Hossein  Zenail  Abadi  v,  Chnrles  Ag- 

L.  R.  14  I.  A.  89. 

XI 

551 

new  Turner 

L.  R.  i4I.  A.  111. 

XIII 

520 

r  In   the  matter  of    Candas    Narrondas  1 
\  Navi  vahu  v.  A.   Turner  ...                ...  J 

L.  R.  161.  A.  166. 

XIV 

626 

Shri  Kalyanraiji  ».  The  Mofussil  Company, 

Limited 

L.R.  17  1.  A.  103. 

XV 

155 

Rahimbhoy  Habibbhoy  v,  C  A.  Turner  ... 
Dosibai  v,  Ishvardas  Jagjivandas 

L.  R.  IS  I  A.  6. 

222 

L.  R.  18  1.  A.   22. 

XVI 

374 

Ramchandra      Narsingrav      ».      Trimbak 

Narayan  Ekbote 
Abdul  Oafur  v,  Nizamudin 

L.  R.  19  I.  A.  39. 

XVll 

1 

L.R.  19  1.    A.  170. 

341 

Rahimbhoy    Habibbhoy    v.      Charles    A 

Turner 

L.  R.  20  I.    A.  1. 

431 

Shekh   Sultan  Sani  v.  Shekh  Ajmodin     ... 

L.  R.  20  I.  A.    50. 

XVIIl 

294 

Goswami  Shri   108  Shti  Girdhaiiji  v.  Shri 

Govardhanlaiji 

L.  R.  21  I.  A.    13. 

XIX 

] 

Bombay  Burmah  Trading  corporation  Ld. 

p.  Frederick  Yoike  Smith  ... 

L.  R.  21  1.  A.    139. 

(    3Lvii    ) 

APPENDIX  II. 

Tabk  of  cases  decided  by  the  Judicial  Committee  of  JTer  Majesty* $ 
Privy  Council  arranged  in  the  order  in  which  they  are  reported 
in  the  Calcutta  Law  Reports  showing  the  volume  and  pages  of 
other  reports  where  they  are  to  le  found. 

CALCUTTA  LAW  REPORTS. 


Volume. 

Page, 

Name  of  Parties, 

Referrence    to  other 
reports. 

I 

49 

Deendy«»l  v.  Jagdeep  Narain   Singh 

I.  L,   R.  3  Cal .  IPS; 

97 

Sri     Gajapathi  Nilamani  Paua  Dcvi  CFaru 
9.  Sri  Gajapathi  Badhamani  Patii  Maha 

L.  R.  4  I.  A.  247. 

Devi  Garu,                            .,, 

I.  L.  R.  1  Mad.  ^0\ 
L,  R.  4  I.  A.  212. 

107 

Administrator^General  of   Bengal  v.  Jug* 

gessur  Roy. 

I.  L.  R.    3  Cal.  192. 

113 

Maharajah  Pert  ah  Narain  Singh  v,    Maha- 

ranee Sdbhao  Kooer, 

I.L.  R.  4Cal.  184; 
L.  R.  6  I.  A.  171. 

269 

Radha   Proshad   Singh    v.    Ram    Coomar 
Singh.   Radha    Proshad    Singh    v.    The 

Collector    of    Shahal>ad     ... 

I.  L.  R.    3  Cal.  796, 

318 

Bri]  Indar  Bahadur  Singh   v.  Ranee  Janki 
itoer. 

L.  B.  6  I.    A.  1. 

369 

Norendur   Narain   Singh  r.   Dwarka    Lai 

Mundur. 

L.     R.«    I.   A.   18; 
I.  L.  B.  3  Cal.  397. 

499 

Hurro  Pershad  Roy   Chowdhry  v.  Shama 

Pcrshad  Roy  Chowdry. 

I.L.    B.SCal.  664; 

♦ 

L.  B.  6  1.  A.  81. 

II 

61 

Sreemutty    Uma    Dayee  v,  Gokoolanund 

Das  Malapatra. 

1.  L.  R.  3    Cal.  6S7; 
L.  R.6  I.  A.  40. 

81 

Periasami  Alias  Kottai    Tevar  v.  Salugai 

Tevar. 

I.  L.  B.l  Mad.  312; 
L.  B.  5  I.   A.  61. 

166 

Seth   Gokuldass  Gopul  Dass  r.  Murli  and 

Zalim. 

I.    L    B.  3  Cal.  602; 
L.  B.  6  1.  A.  78 

193 

Sheo    Singh    Bai  v,   Mussammut    Dakho 

and  Moorari  Lail. 

I.  L.  B.  1  All.  688; 
L.  R.  5  I.  A.  87. 

339 

Bhooban  Mohini  Debia  v.  Hurrish  Chunder 

Chowdhry, 

I.L.     B.4Cal.  23; 
L.  R.  5  I.  A.  138. 

629 

Dorab    Ali    Khan   v,    Abdool  Aceei  and 

Ahmedoollah. 

L  L.  B.    3  Cal  806; 
L.  R.  6  I.  A.  lid. 

III 

81 

Tekait  Doorga  Pcrsad  r,  Tekaitni  Doorga 

Konwari. 

I.L.  R.  4    Cal.  IPO; 
L.  R.  6  I.  A.  149. 

140 

Jardine   Skinner  and  Co.,  v,    Bani  Surut 

Soondari  Debi. 

L.  B.  6  I.  A.  164. 

197 

The  Queen  ».   Bura  Hangseh  and  Book 

Singh.                                   ••• 

LL.  B.    4Cal.  172, 
L.  R.  6  I.  A.  178. 

L.  R.  3  A.  C.  889, 

III 


Volume. 


IV 


VI 


(    xtUi    ) 
CALCUTTA  LAW  REPORTS.-.(contd.) 


Page. 


265 
466 
661 

226 

831 
6 

11 
97 
£13 
267 
262 
296 

311 

847 

418 

430 
439 

466 

470 

477 

12 
21 
71 

76 
101 

121 
146 


Kftmes  of  Parties. 


Bama  Bao  9.  Sariyft  Rao 

Chotay  Lall  r.  Obunno  Lall 

r  DooUr  Oband  Sahoo  p.  Lall  Ohabeel 
1        Gband.  i 

I    Doolar  Chand  Sahoo  v.  Lajl  Bisheshar 
I       Dyal.  j 

Bam  Sahai  by  tbeir  motber  and  guardian 
Suraj  Bunsi  Koef  v,  6beo  Prosad 
Bingbc  •••  ••• 

Skinner  v.  Orde 


Chidambaram 
Natch  ier. 


Chettiar       v.         Gouri 


Sayad  Mir  Ujmudin  Khan  v.  Zial-ul-nissa 

Kali  Kissen    Tagore  v.  Jodoo    Lall    Mul- 

lick. 
Kishen  Dutt  Btijoh  v.  Hamlaz  Ally  Khan, 

Hurro  Sundari    Debia  v,  Kesub  Chunder 

Achariya. 
Surut    Soondari    Debia    v.     Prangobind 

Moozomdar 
Aushutosh  Dutt  v.  Doorga  Chum  Chatter- 

jee.  ...  ». 


Bamaswam!    Chetti 
of  Madura* 


».    The     Collector 


Ramaswami  Aiyan  v.  Vencatarama  Aiyan... 

Bughoobur  Dyal  Sahoo  v.  Kishen  Pertab 

Sabee. 
Dwarka  Dass  v.  Rai  Sfta  Ram 
Vadrevu   Ranganaya  Kamma  v,  Vadrevu 

Bulli   Ramalva. 
Darimbya    Debbya    r.    Mllmony    Singh 

Deo. 
Ram  Chunder  Bysack  v,  Dinonath  Surma 

Sirkar. 
Bissesswar     Lall     Sahoo   v,  Luchmessur 

Singh. 
Bajbahadoor  Sing  v,  Achumbit  Lall 
Bijai  Bahadoor  Singb  v,  Bhyron  Bux  Singh. 
Manwar  Ali  r,  Unnoda  Pershad  Boy 

Imrit  Kunwur  v.  Boop  Narain  Singh 
Dinomoyi  Debi  Ohowdhrani  v.  Luchmiput 

Singh  Bahadur 
Juggodumba  Dossee  v.  Tarakant  Bannerjee 
Drig  Bijai  Singh  v.  Gopaul  Dutt  Panday... 


Beference  to  other 
reports. 


I.  L.  B.    2  Mad.  23. 

L.  B.'ejl.  A.  206.; 
I.    L,  B\  4  Cal.  744 

L.  B.  6  I.  A.  21. 

L«  B.  5  I.    A.  47. 


1.  L.  R.  6  Cal.  K8; 

L.  R.  6  I.  A.  88. 
I.L.R.  2  0al.    241; 

L.  R.  6  I.  A.  12$. 

LL.    R.  2  Had.  83; 

L.  R.6  I.  A.  177. 
I.  L.  R.  8  Bom.  422; 

L.  R.  6  L  A.  137. 

L.  R.    6   I.  A.   190. 

I.  L.  R.    6  Oal  198 ; 

L.R.  8I.A«  145. 


I.L.  R.  5.  Cal.  438; 
L.  R.  6.  I.  A.  182. 

I.L.R.  2.  Mad.  67; 

L.  R.  6  1.  A.  170. 
I.  L.  R  2  Mad.   91  ; 

L.  R.  6  I.  A.  196. 

L.  R.6  I.  A.  211. 


L.  R.  6  I.  A.  233. 
L.  R.  6  I.  A.  110 

I.  L.  R.  6  Cal.  644  ; 
L.  R.  7  I.  A.  1. 


L.R.7LA.  8. 

I.  L.  R.  6  OaL  218  ; 
L.  R.  7.  1.  A.  17. 


CALCUTTA  LAW  REPORTS.— (contd.) 


Volume. 

Page. 
153 

Name  of  Patties. 

Reference  to  other 
reports. 

Venkata  Narasimha  Appa  Row  v.  Karayya 

Appa  Bow 

I.  L.  B,  2  Mad. 
128;  L.  B.  7  I.  A. 

B8. 

1Z2 

Narayanrao     Bam     Ohandra      Plant     v. 

I.  L.  B.  3  Bom. 
415;  L.  B.  6  I.  A. 
114. 

183 

Indromoni    Ohowdhran!  v.  Behari    Lall 

Mullick 

I.  L.  B.  6  Cal.  770; 
L.  B.  7  LA. 24. 

201 

Tirukrishnama     Churlar       »•      Krishna 

Swami  Tata  Churiar 

I.  L.  B.  2  Mad.  62  - 
L.  B.  6  I,  A.  120. 

249 

Wise    V.    Aiaeeninnissa   Khatoon.    Wise 

p.  Collector  of  Backergunje 

L.  B.  7  I.  A.  73. 

267 

Budri  Parsad  v.  Murlidhur 

I.  L.  B.  2  All.  693  ; 
L.  B.  7  I.  A.  61. 

822 

Moni  Bam  Kolita  v.  Kerry  Kolitani 

L  L.  R.  6  Cal.  776  ; 
L.  R.  7  I .  A.  116. 

628 

Dooli  Chand  v.  Birj  Bhookun  Lai  Awasti. 

lOC.L.B.    6L 

633 

Gonesh  Lai  Tewari  v    Sham  Narain 

LL.  R.  6    Cal.  213. 

661 

Hira  Lall  v.  fiuddriDass 

I.  L.  R.  2  An.  792^; 
L  R.  7   I.  A.  167. 

691 

GourOhunder   Boy   v,    Protap    Chunder 

Dass 

I.  L.  B.  6  Cal. 
241. 

693 

Lekraj  Kuarv.  Mahpal  Singh 

L.  R.  7  I.  A.  6S;  I. 
L.  B.  6  Cal, 
744. 

VII 

1 

Adrishappa  Bin  Gadgiappa  ».  Garushidappa 

Bin  Gadgiappa 

LL.R.4Bom.494; 
L.  B.  7  I.  A.  167. 

247 

New  Birbhoom  Coal   &  Co.,  Ld.  v.  Bolo- 

ram  Mahata 

L  L.B.  6Cal.  932; 
L.  B.,  7  I.  A.  107. 

296 

Sophia  Orde  v,  Alexander  Skinner 

I.  L.  R.,  3  All.  91  ; 
L.R.7LA.196. 

808 

Belchambers  v,  Ashootosh  Dhar 

M. 

818 

Mnhashaya  Shashenath  Ghose  p.  Krishna 

Sundari  Dassi 

I.L.R..6Cal.381; 
L  B.  7  1.   A,  260. 

820 

Lukshman  Dada  Nalk  p.  Bam  Chandra 

Dada  Naik                           .^ 

I.L.  B.6Bom.,  48; 
L.B.7  I.  A.  181 

864 

Badba  Gobind  Boy  Saheb  v.  Inglis 

404 

Het  Narain  Singh  v,   Bampershad  Singh 

... 

420 

/Grish  Chunder    Chuckerbutty  r.  Jibanes- 
J     wari  Dcbia 

\  Grish  Chunder  Chuckerbutty  v.  Biseswari 
I     Debia 

I.L.B.6CaL  243. 

445 

Lalloobhoy  Bappoebhoy  r.  Cassi  Bai     ^. 

t.L.  R.  &Bom.  110; 
L.  B    7  i.  A.  212. 

629 

Bajroop  KoerV.  Abdool  Hossein 

I.  L.  B.  6  Cal.  394  ; 
L.B.7  1.  A.  240. 

Tin 

8U4 

Rowrenkata  Mahapati  v.  Mohipati  Suriah, 

I.  L.  B,  2  Mad  833  ; 

(      XX     ) 
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Volume. 


XI 


ZII 


Pajre. 


315 


837 

346 
861 

381 


61 
169 


176 

281 

287 
349 

877 
893 

611 

1 

109 
118 

149 
159 
210 
215 
494 
81 
92 

129 


Name  of  Parties. 


Pedda  Ramappa  Kayanwara  v.    Banjari 
Seshamma  Nayanwaia 

Bhoobuneshwari     Debi    v.    Hurri    Sarun 

Surma  Matro 
Agrawal  Singh  v,  Foujdar  Singh. 
Kamessur  Pershad  v.  Hun  Bahadur   Singh, 

Ramanund  Koer  v.   Court    of  Wards    on 
behalf  of  Chunder  Shikar     ... 

Dool!  Chand  ».  Big  Boolean  Lai  A  wast!  ... 
Lelanund  Sinqh  o.  Luchmunur  Singh      ... 

fFakharuddin      Mahomed     Ahsan  v.  \ 

[  Official  Trustee  of  Bengal 

J  Fakharuddin  Chowdhry  v.    Official 

I  Trustee  of  Bengal 

I  Alimunnisa  Khatum  v.  Official  Tnis- 

l  tee  of  Bencal 

Donendronatn  Sannyal  v.  Ram  Coomar 
Ghose 


Tarak  Chandra    Bhuttachaijea    &.  Bai- 

kantnath  Sannyal 
Ramlal   Mookerjee  v.  The  Secretary  of 

State 

Suruj    Mookhi    Konwar    v.    Bhagwati 

Konwar 
Nilmoni  Singh  Deo  v.   Bambandhoo  Roy. 

Jaimungul     Koeri       v,      Mokhun      Kori 
Chooramun  Singh  v,  Mahomed  Ali,  Ahmed 

Khan,  o.  Chooramun  Singh 
Hera  Lai  v,  Goncsh  Persad    ... 

Mungal   Pershad    Dichit    v»    Girja   Kant 
Lahiri 

Ramanund  Eoer  v,  Ragbunath  Koer 

Anant      Bahadur    Singh      v.    Ragbunath 

Koer 
Doorga  Pershaud  v,  Kesho  Pershaud 

Bilasmoni  Dasi  p.  Bheo  Pershad  Singh     ... 

Olpherts  R.  v.  Mahabir  Pershad  Singh    ... 

Chand i  Churn  Sashmal  v.  Doorga  Pershad 

Mirdha. 
Purmanundass  Jecbundass  ■».  Venayek  Rao 

AVassoodeo 

Haro    Prosad    Roy    Chowdhry  v.   Gopal 
Dass  Datt  ... 


Reference  to  other 
reports. 


I.  L.  R.  2  Mad  28«; 
L.  R.  8  I.  A.  1. 

L  L.  R.  6  Cal  720. 

I.L.  R.  6'Cal.  843; 
L.  R.  8  I.  A.  8. 

I.  L.  R.  6  Cal.  764 ; 

L.  R.  8  I.  A.  14. 
6  0  L.  B.  528. 


I.L.  R.  8  Cal.  178; 
L.  R.  8  I.  A.  m. 


I.  L.  R.  7  Cal.  107  ; 
L.  R.  8  I.  A.  65. 

LL.R.7Cal.  119. 

I.  L.  R.  7  Cal.  301 ; 
L.  R.  8  I.  A.  46. 


I.  L.  R.TCal.  388; 
L.  R.  8  I.  A.  90. 


L.  R.  9  I.  A.  21. 
1.  L.  R.4  AU.406; 
L.  R.  9  I.  A.  64. 


1.  L.  R 

L.  R. 
I.  L.  R 

L.  R. 
r.  L.  R. 

L.  R. 
I.  L.  R. 

L.  R 
I,  L.  R. 

L.  R. 
I.  L.  R. 

L.B. 


.  8  Cal.  51 ; 

8  I.  A.  123. 
8  Cal.   769; 

9  1.  A.  41. 

8  Cal.   7«l; 

9  I.  A.  53. 

8  Cal.  656; 

9  I.  A.  27. 

8  Cal.  664; 

9  I.  A.  33. 
9  Cal.  656; 
101.  A.  25. 


1.  L.  R.  9  Cal.  260. 

1.  L.  R.  7  Bom.  19; 
L.  R.  9  I.  A.  86. 

1.  L.  R.  9  Cal.  256; 
L,  B.  9  I.  A.  82. 
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Volume. 


Xlll 


Page. 


Name  of  Parlies. 


169 


186 
361 


511 

520 

595 
22 
26 
30 
34 

39 

62 

185 

221 

232 

206 
280 
305 

314 

330 

379 

382 
385 
b92 
401 
418 


Muttayan  Chettiar  v.  Sangili  Vira  Pandia 
Chinnatavebrai    ... 

Baijnath  Sahay  v.  Raghonath  Pershid  Singh. 
Nilmoney  Singh  Deo  Bahadur  v,  Taranaih 
Mookerjee 

Hurrish  Chunder  Chowdhry  v.  Kali  Soon- 
dari  Debia 

Misir  Baghobar  Dial  v,  Bajah    Sho  Buksh 
Singh 

Omrao  Begnm  v.  Government  of  India    ... 

Badha  Prasad  Singh  v.  Parmeswar  Singh  ... 

Bamrunjun  Chuckerbutty  ».  Bam  Prosad 
Doss  ....  •■•  .•• 

Janoki  Debi  v,  Gopal   Acharjea 

Burdwan   Maharajah  of  v,   Tarasoondari 
Debia 

Balwant  Bao  r,  Purun  Mai  Chaube 

Tarakeswar  Boy  v,  Shoshi  Shekareswar  ... 

E.  D,  Sinclair  p.  L.  T.  D.  Bronghton 

Mohesh  Lai  v,  Bawan  Das    ... 

Rai  Balkrishna  p.  Masnma  Bibi 

Lalla  Sheopcrshad  v,  Jneger  Nalh  Pershad 
Buito  Singh  v,  Bajrang  Singh 
A.  B.  Miller  v,  Sheo  Parshad 

Nilmoney  Singh  Deo  Bahadoorp.  Umanath 
Mookerjee         ...  ••• 

Mahomed    Hossain     Khan    p.    Mahomed 
Nehal-ud-din  Khan 

Kali  Koomal  Mozumdar  p.  Uma  Sunker 
Moiua 

Seetul  Pershad  p.  Lutchmi  Purshad  Singh. 

Mina  Konwari  p.  Joggut  Setani 

Balkissen  Dass  p.  Bun  Bahadur  Singh      ... 

Najhun  Bibi  p.  Chand  Bibi     — 

Ishri  Dut  Koerp,  Hunsbutti  Kocrain 


Beference  to  other 
reports. 


1.   L.   R.  6   Mad  1: 
L.  R.  9  I.  A.  128. 


I.  L.  B.  9  Cal.  295  j 
L.  B.  9  I.  A.  174. 

1.  L.  R.  9  Cal.  482;- 
L.  R.  10  1.  A.  4. 

I    L.  R.  9  Cal.  439; 

L.  R.  9I.A.  197. 
I.  L.  K.  9  Cal.   704; 

L.  R.  10  I.  A.  39. 
I.  L.  R.  9  Cal.  797  ; 

L.  R.  10  I.  A.  113. 


I.  L.  R.  9  Cal.  766; 
L.  R.  10  I.  A.  32. 

I.   L.  R.  9Cal.  619; 

L.  R.  10  I.  A.  19. 
I.  L.   R.   6    All.    1; 

L.  R.  10  I.  A.  90. 
I.  L.  R.  9  Cal     952; 

L.  R.  10  1.  A.  51. 
I.  L.  R.  9Cal.  341; 

L.  R.  9  I.  A.  152. 
I.  L.  R.  9  Cal.   961; 

L.  R.  10  I.  A.  62. 
1.  L.  R.  6   All    142; 

L.  R.  9  L  A.  182, 
L.  R.  10  I  A.  74. 

I.  L.  R.  6  All.  84; 
L.  B.  10  1.  A  98. 

I.  L.  R.  10  Cal.  IP; 
L.  R.  10 1.  A  80. 

1.  L.  R.  9  Cal.   945; 
L.  R.  10  I.  A.  45. 

I.  L.  R.  10  Cal.  232; 

L.  R.  10  I.  A.  138. 
I.L.  R.  10  Cal,  30; 

L.  R.IOI.A.  129. 
1.  L,  R.  10  Cal.  196; 

L.R.  101.  A,  119. 

I.L.  R.  JO  Cal.  305; 

L.R.  10 1.  A.  162. 

LL.  R.  10  Cal.  238; 

L.  R.  10  I.  A.  133. 
1,  L.  R.  10  Cal.  324; 

L.  R.  10  I.  A.  150. 
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APPENDIX  III. 

Table  of  cases  decided  by  the  Judicial  Committees  of  Her  Majesty's 
Privy  Council  arranged  in  the  order  in  which  they  are  reported 
in  the  Law  Reports^  Indian  Appeals^  showing  the  volume  and 
pages  of  other  Beports  where  they  are  to  be  found, 

LAW  REPORTS,  INDIAN  APPEALS. 


Volume. 

Page. 

1 

Name  of  Parties. 

Reference  to  other 
reports. 

1 

Thakur  Durriao  Singh  ».  Thakur  Davi  Singh 

13  B.  L.  R.  186. 

S 

Eunjeet  Siogh  and  others  v,  Kooer  Gujraj 

Singh. 
Mirsa  HImmut    Bahadoor  v»   Mussummat 

23 

Sahebzadee  Begum 

13  B.  L.  B.  182; 
21  W.  B.  113. 

84 

Maharana    Fattehsangji    Jaswttsangji    v. 

Dessai  Kallianraiji  Hekoomutiaiji 

13  B.  L.  R.  254  ;  10 
B.  H.  C.  a  281, 
21  W.  R.  178. 

56 

Baboo  Doorga  Pershad  and  others  ».   Mus- 

sumatKunduD    Koowar 

13  B.  L.  R.  236; 
21  W.  B.  214. 

72 

Meet  Reasut  Mossein  v,  Hadjee  Abdoollah 

and  others, 
r  Olivia  H.  Tiery  v,  Kristodhun  Bose  and 

76 

,       others. 

1    James   George    and    another     v,    Meer 

f  w 

L      Ackbar  Ali  and  others. 

89 

Bunwaree  Lall  Sahoo  v.  Mohabeer  Prosh&d 

Singh  and  others 

12  B.  L.  R.  297. 

106 

Byj  Nath    Lall.  v.    Bamoodeen  Chowdry 

and  others 

21  W.  B.  233. 

124 

The  Port  Canning  Land  Investment  Becla- 
mation  and   Dock  Company  Ld.  v.  A. 

Smith  Esquire. 

21  W.  R.  315. 

144 

Munnoo  Lall  v.  Lalla  Ghoonee  Lall 

21  W.  R.  21. 

157 

Rani  Mewakuwar  v.    Rani   Hulas  Kuwar. 

13  B.  L.  B.  312. 

167 

Mohummud  Buhadoor  Khan  and  another 

V.  The  Collector  of  BareiUy 

13  B.  L.  R.  292. 
21  W.  R.  318 

178 

Brindabun  Chunder  Sircar,  Chowdhry  v. 

Brindabun  Chunder  Dey  Chowdhry     ... 

13    B.    L.  R.  408. 

91    Vr   R   224 

192 

Tacoordeen  Tewarry  v,  Nawab  Sycd  Ali 

46*      W.   Mt,  w«« 

Hossein  Khan  and  others, 

13  B.  L.  R.  427; 
21  W.  R.  840. 

209 

Rajah  Mutta    Bamalinga    Setupati    and 
another  v.  Perianayagum  Pillai. 

241 

Ohedambara  Ohetty    v,    Renga     Krishna 

Muthu  Virapuchaiya  Naickar 

13  B.  L.   R.  509; 

268 
293 

22  W.  R.  148. 

,  Oolagappa  Chetty  v.  Hon,  D.  Arbuth- 

815 

not  and  others 

14  B.  L.  R.  115 ; 

282 

.  The  Collector  of  Trichinopoly  v.  Lekka- 

14  B.  L.    R.    115; 

298 

mani  and  another. 

21  W.  R.  358. 

(    zxiii    ) 
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Volume. 

Page. 

Name  of  Parties. 

Reference  to  other 
reports. 

282 

\  Pedda  Amani  and  another  v.  The  zamin- 
J       darof  Marungapuri. 

14   B.  L.   R.  116  ; 

287 

317 

Baboo  Lekraj   Roy  and  others  r.  Kanhya 
Singh  and  others. 

321 

'  Qirdharee  Lai  and  another   v,  Kantoo  ^ 

14  B.   L.  R.    187; 

Lai    and    others*                                   1 

22  W.  R.  66. 

Muddan    Thakoor  v.  Kantoo  Lai  and    ( 

336 

others,                                                  J 

Raja    Sri     Ghaitanya     Chandra     Haris 

Chandana  Jagadevu  Bahadoor  v.  The  Col- 

22 W.  R.  187. 

342 

lector  of  Qanjam  and  anorher.              ... 
Toondun  Singh  v,  Pokh  Narain  Singh  and 

22  W.  R.199. 

346 

others. 
Alexander  Watson  v.  Aga  Mehedee  Sherazee 

364 

and  others. 

The   Madras    Railway    Company  p.    The 
zamindar  of  Carvatenagarum. 

14  B.  L.  R.  209; 
22  W.  R.  279. 

387 

Ganendro  Mohun  Tagore  v»  Rajah  Juttendro 

Mohun  Tagore  and  others. 

14  B.  L.  R.  60; 
22  W.  R.  377. 

II 

1 

Meer  Mahomed  Hossein  v.    A.  1.    Forbes, 
Moulvie   Mahomed   Shamsool  Hooda  and 

22  W.  R.  316. 

7 

others  v,  Shewukram. 

14  B.  L.  R.  226; 
22  W.  R.  409. 

18 

Dhonender  Chunder  Mookerjee  and  others 

9.  Mutty  Lall  Mookerjee. 

14  B.  L.  R.  276; 
23  W.  R.  6. 

2B 

Hursuhai  and  others  v,  Syud  Lootf  AH 

Khan. 

14  B.  L.  R.  268; 
23  W.  R.  8. 

84 

Seths  Gujmull,  Jeithroal  and   Thanroul  v. 
Mussumat  Chahee  Kowar  and  another. 

39 

Sirdar  Bhagwan   Singh  v.    The  Secretary 

of  State  for  India  in  Council. 

, 

48 

Juggernath  Sahoo  and  others  v.  Syud  Shah 
Mahomed  Hossein  and  others. 

14  B.  L.  R.  386. 

68 

Luchmun   Singh  and  others  r,  Shumshere 
Singh. 

71 

Ram  Sabuk  Bose  v,  Monmohini  Dossee  and 

others. 

28  W.  R.  113. 

83 

Rajah   Nilmoney  Singh  v.    Kally    Churn 
Baltacharjee  and  others. 

14  B.  L.  R.  382. 

87 

Ameeroonissa  Khatoon  and  others  p.  Abe-  \ 

doonissa  Khatoon  and  others. 

16  B.  L.  R.  67; 
23  W.  R.  208. 

113 

Aumirto  Lai  I  Bose  and  others  v,  Rajonee 

kant  Mitter  and  another. 

16  B.  L.  R.  10. 

131 

Ram  Tuhul  Singh  v.  Biseswar  Lall  Sahoo 

and  another. 

16   B.  L.   R     208; 

1 
146  1  Prosunno  Kumari   Debya  and  another  v. 

23  W.  R.  305. 

Golab  Cband  Baboo. 

14  B.  L.  R.  460; 
23  W.  R.  263. 

164 

Lokhee  Narain  Roy  Chowdhry  v.   Kaly- 

163 

puddo  Bandopadhya  and  another. 
Thakoor  Jeebnath  Singh  v.  The  Court  of 

23  W.  B.  368. 

Wards. 

16  B.  L.  R.  190. 

(    xxiv    ) 
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Volume. 


II 


III 


Page, 


169 

193 

206 
211 

219 
235 
241 
256 

263 

275 

283 
1 


32 


61 
72 


85 
92 

102 
154 


194 

200 


Name  of  Parties. 


Strimaihoo  Moothoo  Vijia  Ragoonmdah 
Rani  Kolandapurce  Natchiar  tc,  Dora 
binga  Tever. 

Hurronath  Boy  and  other  v.  Gobind  Ohun- 
der  Duit« 

Gajadhur   Pershad   v.   The  two  widows  of 

Kmam  Aii  Beg  and  others. 
Sah  Mukhun  Lall  Panday*^.  Sah   Koondun 

Lai, 

Sadasiva  Pillai  v,  Ramalinga  Pillal 

Bance  Khajooroonissa  v,  Banee  Byeeso- 
onissa. 

Thumbasawmy  Mudelly  V.  Mahomed  Hos- 

sain  Kuwthen. 
Mussumat    Bhagbutli    Daee    ».    Chowdry 

Bholanalh  Thakoor 

Chowdhry  Chintamun  Singh  v,  Mussumut 
Wowiukho  Konwari. 

Baijun  Doobey  r.  Brij  Bhookun  Lall  Aw- 
usti. 

Krishna  Bchari  Boy  v.  Brojcswari  Chowd- 
ranee. 

Juneswar  Dass  v,  Mahabeer  Singh,  and 
others  ^  ' 

Mussumat  Phoolbas  Koonwar  v.  Lalla  Jo- 
geshur  Sahoy 

The  Mayor  of  Lyons  v.  The  Advocate-Ge- 
neral  of  Bengal. 

Moung  Shoay  Att  v.  Ko  Byaw 
Jumoona  Dassya  Chowdhrani  v.  Bamasoon- 
derai  Dassya  Chowdhrani. 

Bajah  Kishen  Dutt  Bam  Panday  v.  Naren- 
dar  Bahadoor  Singh. 

Ranee  Sonet  Kowar  v,  Mirza  Iltmmat  Ba- 
hadoor, Mussumat  Bismuliah  Begum, 

Damodhar  Gordhan  v,  Deoram  Kanji 

Sri  Vira  Viradhi  Vira  Fratapa  Sri  Raghu- 
nadha  Anunga  Bhima  Deo'Kesari  Maha- 
raz  V,  Sri  Brozo  Kishoro  Paita  Deo 

Bisheswari  Debya  v,  Govind  Persad  Tewari 
Oowasjec    Nanabhoy  v,    Lallbhoy    VuIIu- 
bhoy. 


Beferencc  to  other 
reports. 


15    B.    L.    B.    83; 
23  W.  R.  314. 

15   B.    L.   R.    120; 

23  W.  R.  352, 

15  B.  L.  B.  221. 

15   B.    L.   B,  228; 

24  W.  R.  75. 
15.  B.    L.   B.    383: 

24  W.  B.  193. 

15  B.  L.  B.  306. 

I.  L.  B.  1  Mad.  1. 

I.  L.  R.  I  Cal.  104: 
24  W.  R.  168. 

I.  L.    R.  1  Cal  153 ; 
24  W.  R.  253. 

I.  L.  R.  1  Cal.  133; 

24  W.  R.306. 

I.  L.  R.  1  Cal.  144. 

I.  L.  R.  1  Csl.  163 ; 

25  W.  R.  84. 

LL.  R.  1  Cal.  226; 

25  W  .R.  2i.'5. 

I.  L.  R.  1  Cal.  303; 

26  W.  R.  1. 
I.L.  B.  1  Cal.  530; 

I.  L.  R.  1  Cal.  289; 
26  W.  B,  235. 


L  L.  R.  1  Cal.  391 1 
25  W.  R.  289. 

I.  L.  B.  1  Bom.  367; 
25  W.  B.  261. 


I.  L.  B.  I  Mad.  69 ; 

25  VV.  B.  291. 
26  W.  R.  32. 

I.  L.  R.  1  Bom.  468  ; 

26  W.  R.  78. 
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221 

230 
241 

253 

269 
291 


15 
23 

52 
66 

70 
86 


101 


109 

119 

127 

137 

147 
159 
166 
176 

19'8 

208 

2l2 


223 

22B 


Name  of  Parties. 


Chowdhri   Murtaz&  Hotseid  v.  Mussamat 
Bibi  Bechunnissa  .,.  ... 

Beasut  Uossein  v.  Hodjee  Abdoollah 

Girdhari  Singh  p.  Hurdeo  Karain  Sitigh  ... 
Mirza  Mahomed  Aga  Ali  Khan  Bahadoorv. 

The  Widow  of  Balmakund 
NiHhoomoni    Debya    ».    Saroda     Persbad 

Mookerjee  ...  '    ... 

(   Hurpurshad  p.  Sheo  Dyal  ") 

\    Bam  Sahoy  v,  Sheodyal  I 

}    Batmokund  v»  Sheodyal  | 

I   Bam  Sahoy  v.  Balmokund  j 

Banee    Khujooroonissa  ».  Mussumat  Bon- 

shuo  Jehan 

Bajah   Vellanki   Venkata    Krishna  Bow  v. 
Venkuta  Bama  Laksbmi  Narsayya 

Narain  Singh  r.  Shimbhoo  Singh 

Bam   Coomar  Coondoo  v.  Ohuader  Canto 

Mookerjec 
Konwur  Doorganath  Boy  v.  Bam Ohunder  Sen, 
Abedoonissa  Khatoon  v,  Ameeroonissa  Kha 

toon 
Bajah  Vurmah  Valia  v.  Bavi  Vurmah  Muthia 
William  Irvine  v.  The  Union  Bank  of  Aus- 
tralia 
C   Prem  Narain  Singh    v,  Parsram  Singh  "^ 
I       and  others  1 

I    Prem  Narain  Singh    v.  Booder  Narain    f 
1^       Singh  and   others  J 

Pauliem  Valloo  Cheity  v,  Pauliem  Sooryah 

Ohetty 
Yasudev  Sdashiv  Modak  v.  The  CoUedtor  of 

Rntnagiri  ...  .^. 

Delhi  and  London  Bank  Limited  v  Melmoth 

A.  D.  Orchard 
fiaion  Forester  and  wife  v  Secretary  of  State 

for  India  in  Council 
Sheo  Soondary  v,  Pirthee  Singh 
Bajah  Parichat  v,  Zalim  Singh  ... 

Mohammed  Ewai  v,  Birj  Lall 
Thakoor  fiardeo  Bux  v.  Thakoor  Jawahir 

Singh 
Widow  of  Sbunker  SahaS  v.    Rajah  KasM 

Pershad 
Banee  of  Chillaree  p.  The  Chovernment  of 

India  •    ... 

Sri  Gajapathi  Nilamani  Patta  Maha    Devi 

Oarn   v.  Sir  Gftjapathi  Badhamani  Patta 

Maha  Devi  Qaru 

Baboo   Lekhraj   Rot   ^.  Etnihya  Singh  ... 
Maharajah  Pertab  Narain  Singh  v,  Maha* 
ranee  Subhao  Kooer 


iV 


Reference  to  other 
reports. 


26  W  B.  10. 

I.  L    B.  1  Cat.  131  ; 

26  W.  B.  60. 
26  W.  B.  44. 

26  W.  R.  82. 

26  W.  B.  91. 

26  W.  B.  55. 


I.  L.  R.  2  Cal.  184; 
26  W.  B.  86. 

I.  L.  R.  1  Mad.  174; 

26  W.  B.  21. 
I.  L.  B.  1  All.  325. 

I.  L.  B.  2  Cal.  283. 
I.  L.  B.  2  Cal.  341. 

I.  L.  R.  2  Cal.  327. 
l.L.  R.l  Mad.  235. 

I.  L.  R.  8  Cal.  280. 


1.  L.  B.  1  Mad.  262. 

I.  L.  B.  2  Bom.  99. 

I.  L.  B.  3  Cal.  47. 

I.  L.B.8Cal.l6l 

I.  L.  B.  3  Cal.  214. 
I.  L.  B.  1  All.  465. 

I.  L.  B.  3  Cal.  522. 


I.  L.  B.  1  Mad.  2^0, 

IC.  L.  B.  97. 
l.L.  B.  3  Cal  210. 

I.  L.  R.  3  Cal.  626. 
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1 

18 
81 

40 

5& 
61 

78 

87 

116 
180 
188 

149 

164 
171 

178 

197 
206 

211 

225 

228 


Deendyal  Lall  ».  Jugdeep  Narain  Smgh... 

r  Brij  Indar  Bahadur  Singh  v.  Ranee  Tanki  ^ 
j      Koer  ; 

;  Lai  Shunkur  6ux  v.  Ranee  Janki  Koer       { 
iLal  Seetla  Bux  v.  Banee  Janki  Koer  ) 

Norender    Narain   Siagh  c^.    Dwarka   Lai 
Mundur 

Hurropersatid  Roy  Chowdhry  r.  Shamaper- 
saud  Roy  Chowdhry  ...  ,^ 

Srimati    Uma  Deyi  v.  Gokootanund    Das 
Mahapatra 

Sreemutty  Nittokissori   Dossee  v,  Jogendro 

Naulh  Mullick     ... 
(  Periasami  i^.  Periasami  and  others.  "^ 

•{  RainasamiChfiii  v.  Periasami  and  others  f 
\  Kosalarama  Pillai  c^.  Periasami  and  others  j 

Scth  Gokuldass  Gopaldass  v.   Murli  and 
Zalim 

Sheo  Singh  Kai  v,  Mussumut   Dakho   and 
Moorari  Lall        ...  ...  ,^ 

Dorab  Ally  Khan  v.  Abdul  Azees 

Burmah   Tra.^ing   Cort>oration   Limited  v. 

Mirsa  Mnhomed   Ally  Sherasee  ... 

Bhoobnn  Mohini  Debya  v.  Hurrish  Chunder 

Chowdhry 

Tekait  D'^orga  Persad   Singh  v,   TekaUni 
Doorga  Konwari 

\fessrs  Jardine,  Skinner,  and  Co.,  v.  Rani 
Suriit  Soondari  Debi 
fMaharnja  Periab  Naraia  Singh  v.  Maha*  ^ 
•j  ranee  Siibhao  Koer,  \ 

I  Exp^rie  Tirlokinath.  J 

Her  Majesty  The  Queen  sr.  Burah  .^ 


Ramjiffdass  and  Imtiai  Ali  v.  Rajah  Bhag* 
wan  Baz 

The  Zemindar  of  Pittapuntm  »,  The  Pro- 
prietors of  the  MuUa  of  Kolanka  ... 

rSyud  Baaayet  Ho«Rein  f.  Docli  Chund  ^ 
■j  M'Mtlvic  Mahomed  Wajid  r.  SyudBazayet  \ 
I  Hossein  and  others.  J 

The  Maharajah  of  Buhampur  ».  Uman  Pal 
SiHiih  and  Ganesh  8int!h 
j  Joy  Narain  Giri  r.  Grish  ChunJer  Myli 


Reference  to  other 
reports. 


r.  L.    R  3  Oat.  198  ; 
1  C.  L.  B.  49. 

1.  0.  L.  R.  818. 


I  L.  R.  »  CaU  897 ; 
1  0.  L  R.  869. 

l.L   R.  3CaI.  654; 

1  0.  L.  U.  499. 

I.  L.  R.  3  CaU  687  ; 

2  0.  L.  R.  61. 


I.  L.  R.  I  Mad.  812; 
2C.L.  R.81. 


I.  L  R.  S  Cal.  60J  ? 
2  C.  L.  R.  168, 

L  L    R.  1  All.  C88  ; 

2  0.  L.  R.  1V8. 
l.L.  R.  8  Cal.  808; 

2  C,  L.  R.529. 

L  L.  R.  4  Cal.  116. 

I.  L.  R.  4  Cal.  28^- 

2  C.  L.  R.  339. 

l.L.  R.  4  Cal.  190; 

3  C.  L.  R.  81. 

3  C.  L.  R.  140 

I,  L.  R.  4  Cal.  184; 

1  C.L.  R.  118. 
l.L.  R.  4  Cal.    172; 

L.  R.  3A.  0.  889, 
8  C.  L.  R.  197. 


l.L.  R.  2  Mad.  28; 
8  C.  L.  R.  265. 

I.L.R4Cal.402^ 


LL.R.4  0il.484. 
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233 

I 

16 

83 

47 

54 

63 
76 
S3 

no 

114 
)20 

126 

137 
145 

161 
170 

177 
182 

^190 

11)6 
211 

233 

238 

1 

6 

8 

17 


Sahibzada  Zcinnlabdin  Khan  v.  Sahibtada 

Ahmed  Kara  Khan 
Gouri  Shunker  v.  The  Mftharajah  of  Bul- 

rainpar 
Chotay  Lall  v.  Ohunno  Lall  ... 

Rameshnr  Pershad   Narain  Singh  v,  Koonj 

Bchari  Patiuk      ...  ...  ... 

rDoolar    ChandSahoov.    Lalla  Ohabeel  j 
J      Chand.  i 

{  Doolar  Chaiid  Bahoo  and  oihers  r.  Lalla  ( 
V       Besheshui  Dyal  J 

Gulabdas  Jagjivandas  v.  The  Collector  of 

Sural  ...  •• 

Nawab    Ma>lka  Jahan   Sahiba  v.   Deputy 

Commissioner  of  Lucknow  ... 
Prmce  Miraa  Jehan    Kudr  Bahadur  r.  Na- 

wab  Afsur  Rahu  Bepum 
Suraj  Bunsi  Kocr  v.  tiheo   Proshad  Singh, 

Raj  Bahadoor  Singh  v.  Achumbil  Lai     ... 
Narayanrao  Ramchandra  Pant  v.  Ramabai, 


Tiru  Krishnama  Chariar  v. 
Tata  Chariar 


Krishnasawmi 


Stuart  Skinner  alias  Nawab  Mirra  v. 
William  Orde      ...  ..• 

Sayad  Mir  Ujmudin  Khan  Valad  Mir 
ICnamnulin  Khan  v.  Zia-u!-nissa 

Rajah  Ksshendatt  Ram  r.  Rajah  Mumtaz 
Aii  Khan 

Thakoor  Hurdeo  Bux  r.  Thakoor  Jowahir 

Singh 
Rama<awnrii   Chetii  v.  The  Collector   of 

Madura  ... 

Chidambaram  Chettiar  v,  Gouri  Nachiar  ... 

Ashutosh  Dutt  v.  Doorga  Churn  Chatterjee, 

Kali  Kishen  Tagore  v.  Jadoo  Lall  Mullick, 
Ramasawiin  Aiyan  tr.  Vencataramaiyan  ... 
Rnghoobur  Dyal  Sahoop.  Maharajah  Ki- 
shen Pariab  Sahee  ...  ••• 
Bissessur  L  ill  SahiK)  v,  Maharajah  Luch- 
messur  .Sin}>h 
S'imeermull  v,  Choga  Lall  ...  ••• 
Dewan  Man  war  All  v.  Unnoda  Pershad  ... 

In  re  Quarry 

Denomoyi  Debi  v.  Roy  Luchmipat   Singh, 
iSir  Maharajah  Drig  Bijai  Singh   r.   Gopal 
Datt  Paiiday 


Reference  to  other 
reports. 


l.L.  R.  2  All.  67. 

I.  L.  R.  4  Cal.  83a. 
I.  L.  R.4  Cal  744; 
3  C.  L.  R.  465. 

l.L   R.4  Cal.  633. 
3  0.  L.  R.  561. 

I.  L.  R.  3  Bom.  IB^. 


I.  L.  R.  4  Cat  633. 
l.L.  R.  6  Cal.  148; 

4  C.  L.  R.  226. 
6  C.  L.  R.  12. 
I.  L.  R.  3  Bom.  415; 

6   C.  L.  R.  162. 

I  L.  R.  2  Mad.   62; 
6.  C.  L.  R.  201. 

L  L.  R,  2  AH.  241  ; 

4  C.  L.  R.  331. 

l.L  R.  a  Bom.  422. 

LL.R.  aCal.  198  ; 

5  C.  L.  R.  213. 


1.  L.  R.  2  Mad.  67  ; 

5  0  L.  R.  341. 
I.  L.  R.  2  Mad.  83; 

5  0.  L   R.6. 
1  L.   R.6  Oal.  43S  ; 

5  C.L.  H.  296. 
6  C.  L.  R.  97. 
I.  L.  K,  2  Mad.  91. 

6C.L.R.  418. 

5  C  L.  R.  477. 

I.  L.  K.  5  Cal.  421. 
I.  L.  K.  5.  Cal.  644; 

ft  C.  L.  R   71. 
1.  L.  U.  2   All   611. 

6  C.  L.  B.  101. 

1.  L.  R.  6   Cal  218; 
6  C.  L.  R.  146. 
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24 

Indromoni     Cbowdhrani    v,    Behari    Lai 

.    Mulliok 

I.  L.  R.  6  Cal    770; 
6  C.  L.  B.  183. 

38 

Rajah  Venkata  Narasimha  Appa  Appa  Row 

Bahadur    v.   Rajah   Narayyt    Appa  Bow 

] 

Bahadur 

I.L.R.2Mad.l28; 
6  C.  L.  R.  168. 

61 

1 

Badri  Parshad  v.  Babu  Murlidhar 

I.  L.  R.  2  All.  593; 
rc.  L.  B.  267. 

1       65 

Nagardhas  Saabhagyadas  v.    Conservator  of 

Forest  and  the  Sub-Collector  of  Kolaba,  ... 

I.  L.  R.  4  Bom.  264. 

63 

rRani  LekraJ  Kuar  v.  Babu  Mahpal  Singh,^ 

1 

.   Ram  Rughubons  Kuar  v.  Baboo  Mahpal  ^ 

I.  L.   R.  5  Oal.  744. 

1 

Singh                 ...                ...                ...  y 

73 

'  J.  F.  Wise  Vi  Ameemnnista  Khatoon     ...  \ 
.  J.  P.  Wise  p.  Collector  of  Backergunge  ...  J 

6  C.  L.  R.  249. 

83 

Falli  Kelai^tha  Nfarcar  ».  John  Golberied 

Sigg     ... 

I.  L.  R.  2  Mad  239. 

107 

The  new  Beerbhoom   Coal    Company  Lim- 

ted  V.  Boloram  Mahala 

I.  L.  R.    6   Cal.  932i 
7C.L.R.247. 

116 

Moni  Ram  Kolita  v.  Kerry   Kolitany 

I.L.  R.  6.  Cal.  776; 
6  C.  L.  R.  322. 

157 

Ram  Krishna   Dos  Burrow ji  ».   Surlinniftsa 

Begaro. 

I.  L.  R.  6  Cal.  129. 

162 

Adrishappa  Bin  Gadgiappa  v,   Gurushidap- 

pa  Bin  Gadgiappa 

1.  L.  R.  4  Bom.  494. 

167 

Hira  Lall  v.  Budri  Dass           ••• 

r  Karunabdhi  Ganesa  Katnaroaiyar  v.  Oopala  "j 

I.  L.  R.  2   All.  79J; 
6  C.  L.  R.  661. 

173 

j      Ratnamaiyar     ... 

1  Karunabdhi  Ganesa  Ratnamaiyar  r.  Rama  ^ 

t.     Ratnamaiyar   ...                 ...                 ... ) 

I.  L.  R.  2.  Mad.  270. 

' 

181 

Lak.<^hmaQ  Dada  Naik  v,  Ramchandra  Dada 

Naik 

I.  L.   L.  5  Bom.  48; 
7  C.  L.  R.  320. 

196 

Sophia  Orde  and  James  Skmner  v,  Alexan- 

der Skinner 

I.  L.  R.   3   All.  91; 
7  0.  L.  R.  296. 

212 

Lolloohhoy  Bappoobhoy,  Cossi  Dass  Mool- 

chand  p.  Cassibai... 

I.  L.  R.  6  Bom.  110; 
7C,L.  R.446, 

240 

Maharani   Bajroop  Koer    v.    Syed    Abul 

Hossein                 „ 

1.  LTt.«  Oal.  894; 
7  0,  L.  R.  629. 

260 

Mahashpya    Sho^nath  Ghose   v.    SHmati 

Krishna  Soondari  Dasi 

I.L.  R.   6  Cal.SSl; 
7  0.  L.  B.  313. 

VIII 

1 

Pedda  Ramappa    Nayanivaru    p,    Bangari 

Seahamma  NayaniVai^i 

I.  L.  R.  2Mad.  289 
8  0.  Li  R.  tfli. 

8 

Baboo  Kameshwar  Pershad  v.   Run  Baha- 

dur Singh 

I.L.  R.  6  Oal.  843 
8  0.  L.  B.  361. 

14 

Rarti  AAtnd  Koer  P.  The  Court  df  Wards  .. 

I.  L.  B.  6  Cal.  764 

• 

8  0.  L,  R.3S1. 
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26 

30 
46 


65 
77 
90 


98 
99 

117 
123 


185 
143 
159 
166 
172 
190 


197 


210 

216 
229 
248 


Reference  to  other 
reports. 


fl 
27 


Haji   Mahommed   Faiz  Ahmed    Ehftn    v. 

Haji  Ghulam  Ahmed  Rhan 
Sudisht  Lai  v.  Mussummai  Sheobarat  Koer. 
Ram  Lai    Mookerjee  ».   The   Secretary  of 

State  for  India  in  Council  ... 

Dinendronath  Sannyal  v»  Ramcoomar  Ghose 

Maharaval   Mohansingji   Jeysingji  p.  The 

Government  of  Bombay. 
Rajah  Nilmoni  Singh    p.   Ram   fiundhoo 

Roy 

Dooli  Chand  v.  Ram  Kishen  Singh 

Matta  Vaduganadha  Tevar  ».  Dorasinga 

Tevar 

Prince  Suleman  Eadr  v,  Darab  Ali  Khan. 
MuDgul   Pershad   Dichit  v,    Girja      Kant 

Lahiri  Chowdhry 

Rajendronath    Dutt     v,    Shaik    Mahomed 

Lai. 
Venkateshwara  lyan  ».  Shekhari   Varma^ 

Valiya  Rajah  Avergal 
The  *'  Brenhilda'*  v.   British  India  Steam 

Navigation  Company  : 
Pulukdhari  Roy  v.  Rajah   Radha  Pershad 

Singh 
The  Secretary   of  State  for  India  in  Coun- 
cils. Rani  Anundmoyi  Debi 
Chaudhri  Uiagar  Singh  v,  Chaudhri   Pitam 

Singh 
/'Fakhar-nd-din  Mahomed  Asham   Chow-' 
dhry  C".  Official  Trustee  of  Bengal 
Fakharud-din  Mahomed   Ahsan    Chow- 
dhry V.  Official  Trustee  of  Bengal 
AHmunnissa  khatun  v.  Official  Trustee  of  ^ 

Bengal 
fiha    Sufi    SuBlla    v.  Official   Trustee  of  { 
\,         Bengal        ...  ...  ...J 

rMussammat   Bebea  Sohodra  v  Roy  Jung  ^ 
j         Bahadoor     ...  ...  ...  l 

f    Lutchman  Sahai  Chowdhry  and  othsrs  v,  f 
l^        Boy  Jung  Bahadoor  and  others.      ...J 

Seth  Jaidial  v.  Seth  Sita  Ram. 

Pudma  Coomari  Debit'.  The  Court  of W<wds 

Bajah    Udaya    Deb  v.    Jadub  Lai  Aditya 

Deb 
Hurro  Doorga  Chowdhrani  tf.    Mabarani 

Surut  Soondari  Debi 
Nawab    Muhammad    Aemat  AH  Khan   9. 

Mussummat  Lalli  Begum  ... 
Chooramun  Singh  v.  Shaik  Mahomed   Ali, 

Beebeejeean   ... 
Doorga  Persad  v.  Kesho  Persad  Singh    ... 


I.  L.  B.  3  AH,  490. 
I.  L.  R.  7  Oal.  246. 

!.  L.  R.  7  Oal.  304  ; 
10  0.  L.  B.  349. 
I.  L.  R.  7  Oal.  107 ; 

10  0.  L.R.  281. 

L  L.R.  5Bom.  408. 

I.  L.  R.   7  Oal.  388  ; 
lOO.  L.  R.  393. 
LL.R.  7  Oal.  648. 

L  L.R.I  Mad.  290; 
I.  L.  R.  8  Cal.  1. 

I.  L.   R.   8  Oal.  61  ; 

11  C.  L.  R.  113. 

I.  L.  R.  8  Cal.  42. 
I.  L.  R.  8  Mad.  884. 
LL.R.  7  Cal.  647. 
I.  L.  R.  8.  Cal.  28, 
I.  L.  R.  8  Cal.  95. 
I.  L.  R.  4  All.  120. 


I.  L.  R.  8  Cal.  178. 


I.  L.  R.  8  Cal.  224. 

I.  L.  R.  8  Cal.  302 

I.  L.  R.  8  Cal.  199. 

I.  L.  R.  8  Cal.  332. 

L  L.  R.  8  Cal.  442. 

11  C.  L.  R.  1. 
I.  Ln  R  8  Cal.  666  ; 
IIC^L.  R.  210. 
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33 

41 

68 
64 

70 

82 

86 

99 
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125 

128 

147 
152 

174 

182 
197 


19 

25 

32 
39 
45 
51 

62 
74 

80 


Names  of  Parties. 


Mussammat  Bilasmoni  Dasi  v.   Rajah  Sbeo 
Pershad  Singh... 

(Thakurain    Romanund  Koer  v,  Tbakurain^ 
Raghunath  Kocr  ...  ...  \ 

Anant  Bahadur  Singh    v.    Thakurain  Ra- 1 
ghunath  Koer  and  others  ...  J 

Sirdar  Sujan  Singh  p.  Ganja  Ram 
Hira  Lall  v.   Ganesh   Pershad 

The   Mussoorie   Bank  Limited  p.    Albert 

Charles  Raynor.  ...  ... 

Hurro  Pershad   Roy  Chowdhry   r.   Gopa! 

Chunder  Dutt 
Purmanundas,  Jeevundass  r.    Venayekrao 

Wassoodeo 
Rao  Karan  Singh  r.  Raji  Bakar  Ali  Khan, 
Rajah  Nilmoni    Singh  p.  Bakranath  Singh, 
Rajah  Venkata  Kannakamma  Row  v.  Rajah 

Rajagopala  Appa  Row  Bahadur 
Muttnyan   Chettiar  v.  Sangili  Vira  Pandia 

Chinnaiambiar 

Poreshnath  Mookerjee  p.    Anathnath   Deb. 
Edward  D-  Sincliar  p.  L.  P.  D.  Braughton. 

Rajah     Nilmoni    Singh     Deo    Bahadur  p. 

Taranath  Mookerjee 
Rai  Balkrishna  v,  Mussummat  MasumaBibi, 

Misir   Raghobardial  p.   Rajah  Sbeo  Baksh 
Singh. 

Mussumat  Lachho  v,  Maya  Ram  and  others, 
Hurrish  Chuoder  Chowdhry  p.  Kali  Sundari 
Debia 

The  Maharajah  of  Burdwan  v,  Srimati  Tara 
Soondari  Debia  ... 

R.  Olpherts  and  E.  Macnaghlen  p.  Mahabir 
Pershad  Singh 

Srimati  Janoki  Debi  p.  Sri  Gopal  Acharjia. 

Omrao  Begum  p.  The  Government  of  India, 

Ahmud  Hossein  Khan  p.  Nibaluddin  Khan, 

Kumar  Tarakeswar  Roy  p.  Kumar  Shoshi 
Shikhareswar 

Mobesh  Lai  v.  Mohunt  Bawan  Das 


Lalla  Sheoparshad  p.  Tuggernath 

/  Rajah  Nilmoni   Singh   Deo  Bahadoor  p 

j    Umanath  Mookerjee 

]  Rajah  Nilmoni    Singh  Deo   Bahadoor  v, 

I  Bhoyharini  Debia ...j 


;i 


Reference  to  other 
reports. 


I.  L.  R.  8Cal.  664; 
11  C.  L.  R.  215. 

I.  L.  R.  3  Cal.  769.; 
11  C.  L.  R.  149, 

I    L.  R.  8  Cal.  337. 
I.  L.  R   4  All.  40); 

11  C,  L.  R.  109. 

I.  L.  R.  4An.  500. 
I.  L.  R.  9  Cal,  255; 

12  C.  L.  R.  129. 
I.  L.  R.  7  Bom.  19  ; 

12  C.  L.  R.  92. 
I.  L.  R.  5  All.  1. 
I.  L.  R.  9  Cal.  187. 

I.  L.  R.  5  Mad.  233. 

I.  L.  R.  6  Mad.  1 ; 

12  C.  L.  R.  169. 
I.  L.  R.  9Cal  265. 
1.  L.  R.  9  Cal. 341; 

13  C.  L.  R.  185v 
I.  L.  R.  9  Cal.  295  ; 

12  Cal.  361. 

I.  L.  R.  6  All.  142; 

13  Cal.  232. 

I.  L.  R.  9  Cal.  43J; 
12  Cal.  620. 

I.  L.  R.  6  All.  1^, 

I.  L.  R.  9Cal.   482; 

12  0.  L.  R,  511. 

I.  L.R.9Cal.  619; 

13  C.  L.  R.  34. 

I   L.  R.  9  Cal.  663  ; 

lie.  L.  R.494. 
I.  L.  R.  9  CaL  766  ; 

13  C.  L.  R.  30. 
I.  L.  R.  9  Cal.  704 ; 

12  0.  L.  R.  695. 

I.  L.  R.  9  Cal.  946 ; 
laO.L.R.  330. 

I.  L.  R.  9  Cal.  962  ; 

13  0.  L.  R.  62. 

L  L.  R.  9  Cal.  961  ; 

13  0.  L.  R.  221, 
13C.L.  R.266. 

LL.  R.  10  Gal.  19; 
1SC.L.R.314. 
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90 

Balwant  Rao    Bishwant   Chandra   Chor  xk 

Puran  Mai  Chaube 

T.  L  R.  6  All.  1  ; 
13  C,  L.  R.  39. 

98 

A.  B.  Miller  v,  Sheo  Pershad  ... 

1.  L.  R.  6  All.  84 ; 
13  0.  L.  R.  305. 

i:3 

Radha  Pershnd     Singh  p,  Rampurmeswar 

Singh.                                    ^ 

I.L.  R.9  Cal.  797; 
13  0,  L.  R.  22. 

1J9 

Mina  Konwari  v.  Juggut  Setani 

I.  L.  R.10Oal.l96; 
13  C.  L.  R.  385. 

129 

Situl  Pershad    v,  Luchmi  Pershad   Singh, 

I.  L.  R.  10  Cal.  30; 
13  0.  L.  R.  382. 

133 

Najban  Bibi  ».  Chand    Bibi     ... 

I.  L.  R.  10  Cal.  2.S8; 
13  0.  L.  B.  40^1. 

138 

Kali  Eoma!  Mozoomdar  v.   Uma   Shunkur 

Muitra 

I.  L,  R.  10  Cal.  232; 
13  0.  L.  R.  379. 

150 

Isri    Dut   Koer  v,    Mussumul     Hansbutti 

Koerain 

1.  L.  R.  10  Cal.  324; 
13  C.  L.  R.  418. 

162 

Rai  Balkishen  Dass  v.  Rajah  Run  Bahadoor 

Singh 

I.  L.  B.  10  Cal.  306  ; 
13.  0.  L.  R.  392. 

171 

Surendranath  Banerjea  v.  The  Chief  Justice 
and  Judges  of  ihe  High  Court  of  Bengal, 

I.L.  B.  10 Cal.  109. 

XI 

1 

Ajudhia  Buksh  p.  Mussamut  Rukmin  Kuar, 

I.L.  R.  10 Cal.  482. 

7 

Burjoreand  Bhawani  Pershad  p.   Mussumat 

Bhagana 

I.L.  R.  10  Cal.  557. 

10 

Abdool   Hye  v,   Mir   Mohamed     Mozuflfer 

Hossein 

I.  L.  R.  10  Cal.  616. 

20 

Chaudhri   Hira  Singh  p.   Chaudhri  Gunga 

sahai          ..:         ...         :.. 

1.  L.  B.  6  All.  322. 

26 

Baboo  Hurdey  Narain  Sahu  p.  Pandit  Baboo 

Rooder  Perkash  Misser 

I .  L.  B.  10  Cal.  626. 

31 

Syed  Sadakut   Hossein   r,  Syed   Mahomed 

Yusoof 

1.  L.  B.  10  Cal.  663. 

37 

Ram   Kirpal    Shokul   v.    Massumai     Rup 

Kuari. 

I.  L.  R.  6  All.  269. 

44 

Ram  Sarup  p,  Mussumat  Bela 

I.L.  R.  6  All.  313. 

51 

Achal   Ram   p.   Udai   Partab   Addiya  Dat 

Singh. 

LL.B.  lOCal.  611. 

69 

Gooroo  Das  Pyne  p.  Ram  Narain  Sahoo  ... 

I.  L.  B.  10  Cal.  860. 

66 

Jugol  Kishorep.  Maharajah  Jolindro  Mohun 

Tagore. 

1.  L.  R.  10  Cal,  985. 

76 

Kao  Bahadur  Singh   p.   Mussumat  Jawahir 

Kuar. 

I.  L.  R.  10  3al.  8*7. 

!       83 

Narotam  Das  p,  Sheo  Pargash  Singh 

I.  L.  R.  10  Oal.  740.. 

\      88 

Kishna  Nand  p,   Kunwar   Partab  Narain 

Singh 

1.  L.  B.  lOCal.785. 

94 

Jonmcnjoy  Coondoo  p.  George  Alder    Wat- 

son 

I.  L.  R.  10  Cal.  901. 

109 

Moung  Hmoon  Htaw  p,  Mah  Hpwah 

I.  L.  B.  10  Cal.  777. 

121 

Haji  Abdul  RazZak  p.  Munshi  Amir  Haidar. 

I.  L.  R.  10  Cal.  976. 

126 

Gokuldoss    Gopaldoss    v.    Bambux    Sheo  1 

»       Chand                  .,.                ...                 ..."  l.L.B.10Oal.  1035. 

(    xxxii     ) 
LAW  REPORTS,  INDIAN  APPEALS.— (contdO 


Volume 


Page. 


Names  of  Parties. 


XII 


135 
149 
l(i4 

181 
186 
197 
211 

218 
234 
237 

1 


12 
16 

23 

47 
62 

67 
72 
91 

103 

112 
116 

120 

124 

137 
142 

150 
169 

166 

171 
183 

18a 

198 
205 

215 


Thakur  Ishri  Singh  v»  Ba)d«o  Singh 

Rajah  Rup  Singh  v.  Rani  Baisoi 

Rai  Bishen   Cband  v.   Mussumat   Asmaida 

Koer 
Bani  Ram  p.  Nnnhu  Lall 
Madho  Pershad  v,  Gajadhar    ... 
Partab  Narain  Singh  v.  Trilokinath   Singh, 
Raja   Ajit    Singh  v.   Raja   Bijai    Bahadur 

Singh 
Kali  Das  Mullick  v.  Kanhya  Lai  Pundit    ... 
Gunga  Pershad  Sahu  v.  Gopal  Singh 
Rajah  Amir  Hassan  Khan  v,   Sheo  Baksh 

Siogh 
The  Deputy  Commissioner  of  Rai  Bareli  v, 

Lai  Rampal  Singh 
Bishenmun   Singh  v.  Land   Mortgage  Bank 

of  India  Limited 
Ramdin  v,  Kalka  Pershad 
The  Rajah  of  Pittapur  v,   Sri   Rajah   Row 

Buchi  Sittaya  Garu 
Rajah  Run   Bahadoor  Siogh  v,  Mussumat 

Lachoo  Koer      ...  .., 

Gungapershad  Sahu  v.  Maharani  Bibi 
Thakur    Rohan    Singh    v.    Thakur    Surat 

Sin^^h 
Rani  Bhagoti  v.  Rani  Chandan 
Fanindra  DebRaikat  v.  Rajeshwar  Dass  ... 
.•\bdul   Wahid   Khan   v,   Mussumat  Nuran 

Bibi 
Sookhmoy  Chunder  Dass  v.  Srimati  Mono- 

hurri  Dasi  ...  ...  .., 

Rai  Ragunath  Bali  v.  Rai  Maharaj  Bali     ... 
The  Rajah  of  Pittapar  v.   Sri   Rajah   Ven- 

kata  Mahipati  Suray 
The  zemindar  of  Palcondah  r.  The  Secretary 

of  Slate  for  India  in  Council 
Prince    Mirza    Jehan    Kadr     Bahadur    v. 

Na\vab  Badshoo  Baboo  Sahiba 
Bhubaneswar  Debi  v.  Nilkomul  Lahiri     ... 
Srikishen  v.    The    Secretary    of  State  for 

India  in  Council 
Mitchell  V.  Mathura   Dass.     ... 
Moulvi   Muhammad    Abdul  Majid  p.  Mus- 
sumat Fatima  Bibi 
The  0£&cial  Trustee  of  Bengal  p.  Krishna 

Chunder  Mozoomdar 
Nilakant  Banerji  v.  Suresh  Chunder  Mullick 
Thakur    Sangram    Siogh    p.    Mussammat 

Rajao  Bai        ••• 
Tekait   Ram  Chunder  Singh    v.    Srimati 

Madho  Kumari 
Akhoy  Chunder  Bagchi  v.  Kalapahar  Haji 
Toolshi  Pershad  Singh  ».  Raja  nam  Naraio 

Singh. 
Srimati    Kamini    Soondari  Ghowdhrani  v. 
Kali  Prosunno Ghose.        ...  ••• 


Reference  to  other 
reports. 


.  L.  R.  10  Oal.  792. 
.  L.  R.  7  All.  1. 

.  L.  R.  6  All.  560. 
.  L.  R.  7  All.  102. 
.  L.  R.  11  Cal.  111. 
.L.  R.  11  Cal.  186. 

.  L.  R.  11  Cal.  61. 
.  L.  R.llCal.  121. 
L.  R.  11  Cal.  186. 

L,  B.  11  Cal.  6. 

L.  R.  11  Cal.  237. 

L.  R.  11  Cal.  244. 
L.  B.  7  All.  502. 

L.  R  8  Mad.  219. 

.  L.  R.  11  Cal.  301. 
L.  R.llCal.  379. 

L.  R.  11  Cal.  318. 
L.  R.  11  Cal.  3S6. 
L.  R.  11  Cal.  4o3. 

.  L.  R.  11  Cal.  697. 

.L.  R.  11  Cal.  684. 
L.  R.  11  Cal.  777. 

L.  R.  8  Mad.  520. 

L.  B.  8  Mad.  525. 

.  L.  R.  12  Cal.  I. 
L.  R.  12  Cal.  18. 

.  L.  R.  12  Cal.  143. 
L  R.  8  All.  6. 

;.  L.  R.  8  All.  39. 

L.  R.  12  Cal.  239. 
[.  L.  R.  12  Cal.  414. 

L.  R.  12  Cal.  219. 

L.  k.  12  Cal.  484. 
L.  R.  12.  Cal.  406. 

L.R.  12Cal.  117. 

.  L.  R.  12  Cal.  225. 
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XIII 

1 

Mussamut    Nanomi    Babuasin  c»,    Modun 

Mohun 

I.  L.  R.  13  Cal.  21. 

20 

Goomari  Bodcshwar  v.   Manroop  Koer     ... 

82 

Maharajah  Mirza  Sri  Ananda  v,   Pidaparti 

*»• 

Surianarayana  Sastri 

I.  L.  R.  9  Mad.  307. 

44 

Bae  Sarabjit  Singh  v.  Chapman 

/'Nan  Karay  Phaw  v,  Ko  Htaw  Ah      ...   ") 

I.  L.  R.  13  Cal.  81. 

48 

-{  Ko   Htaw  Ah  v.  Nan  Karay  Phaw  and     • 
I        others       ...                ...                ...  J 

I.  L.  R.  18  Cal.  124 

67 

Euar  Balwant  Singh  v.  Kuar  Doulut  Singh. 
Gan  Kim  Swee  v,  Kalli 

I.  L.  R.  8  All.  316. 

60 

I.  L  R.  IZ  Cal.  237. 

66 

Hati   Ravji  Ctfeplunkar  v.  Shapurji  Hor- 

masgi 

I.  L.R.  10Bonv461. 

70 

Dharani  Kant  Lahiri  Chowdhry  V,  Kristo 

Kumari  Chowdhrani 

1.  L.  R.  n  Cal.  181, 

77 

JudooLall    MuUick   v,    Gopaul    Chunder 

Mookeijee 

I.L.  R.  18  Cal.  136. 

84 

Jagadamba  Chowdhrani  v,  Dakhina  Mohun 
f  8ci    Raja    Bao  Venkata  Mahapati  Surya^ 

I.  L.  R.  IS  Cal.  308. 

97 

I      Rao   Bahadur  z'.    The   Hon.  Sri  Raja 
'^      Rao  Venkata   Mahapati    Gangadhara  [ 
I     Rama  Rao  Bahadur       ...                ...  J 

I.  L.  R.  9  Mad.  499. 

100 

Genda  puri  v.  Chhatnr  Puri     ... 

I.  L.  R.  9  All.  1. 

106 

Rewa  Mahton  v.  Ram  Kishen  Singh 

I.  L.  R.  14  Oal.  \^. 

113 

Sayyid  Mansur  Ali   Khan   v.    Babu    Sarju 

Parshad 

I.  L.  R.  9  All.  2o. 

116 

Ramcoomar  Ghose  9.  Kali  Krishna  Tagore» 

I.  L.  R.  14  Oal.  99. 

123 

Hurronath     Roy     Bahadoor    v,    Krishna 

Coomar  Bukshi 

I.  L.  R.  14  Oal.  147. 

134 

Ledgard  v.    Bull  ...                ...            .    ... 

I.L.  R.9A11.  191. 

147 

The  Collector  of  Godavery  v,  AddankI  Ram- 

anna  Pantulu    ... 

I.  L,  R.  9  Mad.  482. 

/"  Venkata  Narasimha  Appa  Row  v»    The^ 

Court  of  Wards            ...                 ...  | 

165 

Venkata  Ramalakshmi  Garu  v,    Gopala  }• 
Appa  Appa  Row            ...                 ...  j 

\Exparte  Rajah  Gopala  Row                 ...J 

I.  L.  R.  10  Mad.  73. 

160 

Imambandi  Begum    v.  Kumleshwari   Per- 

shad.                 ...               ... 

I.  L.  R.  14  Cal.  109, 

XIV 

.    1 

Maharani  Inder  Kumari  v.   Maharani  Jai- 

pnl  Kumari       ... 

I.  L.  R.  14  Cal.  290. 

7 

Thakur    Harihar   Buksh  ».  Thakur  Uman 

Pershad 

I.  L.  R.  14  Oal.  296. 

18 

Mussamat  Amanat  Bibi    v,  Luchman  Per- 

shad 

I.  L.  R.  14  Oal.  308. 

21 

Ajudhia  Pershad  v.  Sidh  Gopal 

I.L.  R.  9  All.  880. 

30 

Maharani  of  Burdwan  v.  Murtunjoy  Singh. 
Pirti  pal  Singh  v,  Thakur  Jewahir  Singh  ... 
Babu   Sheo  Lochun  Singh  p.  Babu  Saheb 

I.  L.  R.  14  Cal.  366. 

37 

L  L.  R.14  Cal  4^3 

63 

Singh               .••                r.«                *•• 

I.  L  R.  14  Oal.  887. 

67 

Thayammal  v.  Venkatarama  Aiyan        ... 

I.  L.R.  10  Mad.  206 

71 

Krishna    Kishori  Chowdhrani    v.    Kishori 

Lai  Roy 

L  L.  R.  14  Oal  486. 

77 

^imbhunath  Panday  v,  Golab  Singh 

I.L,  R.  14  Oal.  672, 

VI 
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84 

P«ltaich   Chet'iar  v,  Sangili  Veera  Pandia 

Chinnathambiar 

I.  L.  R.10Mad.  241. 

89 

Waghela  Rajsanji  r.  Shekh  Maslucin 

1.  L,  R.  11  Bom.  661. 

101 

Anangamanjari    Chowdhrani      v.    Tripura 

Soondari  Chowdhiani 

I.  L.  R,  14  Cal.  740. 

111 

Abdool  Hoosein  Zenail  Abadin  v.  Charles 

Agnew  Turner ... 

1.  L  R.  11  Bom.  620. 

127 

Uroan  Pershad  v  Gandbarp    Singh 

LL.  R.  16Cal.20. 

137 

Girish  Chunder    Maiti  v.  Rani  Anundmoyi 

Debi 

I.  L.  R.  16  Cal.  66. 

142 

Mussamat    Rajeswari    Euar    cr.^  Rai    Bal 

Krishna 

L  L.  R.  9   All.   713. 

148 

Rani  Janki  Kunwar  v.  Raja  Ajit  Singh     ... 

I.L.  R.  16Cal.  58. 

154 

In  the  matter  of   Soulheku)  Krishna  Row... 

I.  L.  R.  16  Cal.  162. 

l.;o 

Meenakshi  Naidoo  «r.  Subramaniya    Sastri. 

1.  L.  R.  11  Mad.  26. 

168 

Mylapore  v,  Yeo  Kay 

1.  L.  R.  14  Cal.  801. 

173 

Babu  Bindesbri  Parshad  v*  Mahant  Tairam 

Gir                     ..                

L  L    R.  9  All.  705. 

178 

Robert  Watson  &  Co.  v.  Sham   Lai  Mittar, 

1.  L.  R.   16  Cal.  8. 

187 

Doulut  Ram  p.  Mehr  Chand  ... 

1. 1.  R.  16  Cal.  70. 

XV 

2 

Bishen    Chand    Basawut    v.    Syed   Nadir 

Hossein 

1.  L  R.  16  Cal.  329. 

12 

Nawab  2^in-u1-abdin  Khan  v,   Muhammad 

Asghar  Ali  Khan 

1.  L.R.  lOAll.  166. 

18 

Tekail  Kali  Pershad  Singh  v,  Anund  Roy. 

1.  L.  R.  16  Cai.  471. 

29 

Mussammat  Thakro  v»  Ganga   Persh  ad  ... 

1.  L.  R.  10  All.  197. 

37 

Raikishori  Dasi  v   Debendranath  Sircar  ... 

I.  L.  R.  16  Cal.  409. 

51 

Rani  Sartaj  Kuari  v.  Rani  Deora)  Kuari  ... 

I.  L.  R.  10  All.  272. 

66 

Thakur  Shankur  Baksh  v.  Dya  Shankor  ... 

L  L.  R.  16  Cal.  422. 

77 

Rajah  Madho  Singh  v.  Ajudhia   Sinch     ... 
Mahomed  Buksh  Khan  v.  Hosseini    Bibi  ... 

1.  L.  R.  16  Cal.  616. 

81 

I.  L.  R.  16  Cal.  684- 

97 

Radhamadhub      Hoidar       v.        Monohur 

Mookerjee 

I.  L.  R.  16  Cal.  76^. 

99 

Bhagbut  Pershad  V.  Mussamat  Girja  Koer, 

I.  L.  R,  16  Cal.  717. 

106 

Amanat  Bibi  v.  Imdad  Hussain 

I.  L.  R.  16  C4il.  800. 

113 

Trilokinaih  Singh  v.  Pertab   Naraln  Singh, 

I.L.  R.  16  Cal  808. 

119 

Gunga  Narain  Gupta  v.    Tiluckram  Ohow- 

dhry                  ••• 

I.  L  R.  16  Cal.  633. 

123 

Sardhnri  Lai  v,  Ambika  Pershad 

1  L.  R.  16  Cal.  6il. 

127 

Maharani  Indar  Kunwar  v,  Maharani  Jaipal 

Kunwar. 

I.  L.  R.  16  Cal.  726. 

149 

Chundi   Churn    Barua  r.  Rani  Sidheswari 

Debi 

1.  L.  R.  16  Cal.  71. 

166 

Mussammat  Chand   Koer   v,  Partab  Singh 

I.  L.  R.  16  Cal.  98. 

169 

Srimaii  Kamini  Debi  v.  Asutosh  Mookerjee 

I.L.R.  16Cal.  103 

167 

Appasami  Odayar  r,   Subramanya  Odayar. 

I.L,R,12Mad.26. 

171 

T.   R.   Arunacheliam  Cheiii  v.    V.  R.  M. 

A.  R.  Arunacheliam  Cheiti 

I.  L.  R.  13  Mad.  19. 

176 

Sri  Ammi  Devi  Gaiu  v.  Sri  Vikrama  Devu 

Garu 

1.  L.  R.  11  Mad.  486. 

186 

Kali  Kiishua  Tagore  v.  Secretary  of  State 

for  India  in  Council 

I   L.  R.  16  Cal.  173. 

ir6 

Hari  Saran  Moitra  v.   Bhubaneswari  Debi, 

I.  L.  R.  16  Cal.  40. 

209 

Haidar  Ali  v.  Tassadduk  Rasul 

1.  L.  R.  16  CaK  184. 

211 

Mussamat  Basso  Kuar  v.  Lata  Dhum  Singh, 

1.  L.  R,  11  All.  47. 

(      XXXV       ) 

LAW  REPORTS,  INDIAN  APPEALS.— (contd.) 


Volume 


XVI 
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Moulvi .  Abu   Mahomed   Abdool    Kader  v, 
Srimati  Amtal  KarimBanu  ... 
1     Meenakshi  Naidu  v.Immudi  Kanaka  Ram- 

ayaKaunden 
6     Secretary  of  State  for  India  in  Council   v, 
Maharajah  Luqhmeswar  Singh 
12     Hari  Bam  and  Raja  Bam  v.  Sheodial   Bam 

and  Hardial  Ram 
Id     Majid  Hosain  v.  Mussamat  Fazl-un-nissa, 
23      Mohima  Chundar   Mozoomdar    v,    Mohesh 
Chundar  Neogi 
Sreemutiy  Krisioromoney  Dassee  v.   Maha- 
rajah Norendro  Brishna  Bahadoor 
44     Nandi  Singh  v  Sita  Bam 
48     Sivaraman  Cheiti  v.  Muthia  Chetti 
63     Bhaiya   Babidai   6ingh  v.    Mabarani  Indar 

Kunwar 
60     Bhugwandass  v.  The  Netherlands  India  Sea 
and  Fire  Insurance  Company 
.  71     Shankar  Baksh  v.  Hardeo  Baksh 
85     Brinath  Das  r/.  Khettermohun  Singh 
96     Kali  Dutt  Jha  v.  Sheikh  Abdool  Ali 
104  .   Muhammad  Yusuf  Khan  p.   Abdul  Bahmao 
Khan  ...  ...  ... 

107     .Mahabir  Pershad  Singh  v.  Macnaghten     ... 
115     Srimati    Hemangini   Dasi   v,    Kedar    Nath 

Kudu  Chowdhry 
125     Lacbman  Siugh  v.  Mussummat  Puna 
129     Syed  Luft  Ali  Khan  v,  Futteh  Bahadoor    «,. 
137     Gossamee  Sree  Greedbarreejee   v,    Ruman- 

loUjee  Gossamee 
148     Nawab     Muhammad     Amanulla    Khaa    v, 
Badan  Singh       ...  ..» 

162  Tiluckdari  Singh  v,  Chulhan  Mahton 
166      Navivahoo  v.  Turner 

163  In  re  Twidale's  Petition 

166     Tarachurn     Chatterji    v,    Suresh    Chunder 
Mookerji 

(Nawab   Sultan  Mariam   Begam  v,   Nawab 
Sahib  Mirza 
Nawab   Wazir   Begum  v.     Nawab   Sahib  f 
Mirza  J 

183     Haidar  Ali  Khan  v,  Nawab  Ali  Khan 
186      Mussammat  Sunder  v.  Mussaramat    Parbati, 

(Mungniram   Marwari  v,  Mohunt  Gursahai"! 
Nund  I 

Syed  Liakut  Hoseein  v.  Mohunt  Gursahai  / 
Npnd  J 

205      Sheikh    Muhummad    Mumtaz    Ahmed    v» 

Zubaidajan 
321      Gregson  »,  Baja  Sri  Sri  Adiiya  Deb 
233      Pertab  Chunder  Ghose  v.  Mohendra  Purkait, 

240     Strang  Steel  &  Co.,  v,  A.  Scott  &  Co 

1      Budri  Narain  v.  Mussammat  Sheo  Koer     .. 

6  I  Kumar  Biseswar   Roy  v,     Kumar   Shoshi 

I      Sikhreswar  Roy  ...  ... 


)\ 


Reference  to  other 
reports. 


I.  L.  R. 

I.  L.  R. 

I.  L.  R. 

I.  L,  R 
I.  L.  R. 


16  Cal.  161. 

12  Mad.  142. 

16  Cal.  223, 

11  All.  136. 
Id  Cal.  468. 


I.  L.  R.  16  Cal.  473. 


I.  L.  R 
I.  L.  R. 
I.  L.  B 


16  Cal.  3^3. 
16  Cal.  677, 
12  Mad.  241. 


I.  L.  R.  16  Cal.  55i. 


I  L.  R. 
I.  L.  R. 
I.  L.  R. 
I.  L.  R. 

I.  L.  R. 
I.  L.  R. 

I.  L.  B. 
I.  L.  R 
I.  L.  R 


16  Cal.  564. 
16  Oal.  397, 
16  Cal.  693. 
16  Cal.  G27. 

16  Cal.  749. 
16  Cal.  682. 

16  Oal.  758. 
.  16  Cal.  768. 

17  Cai.  23. 


I.  L.  R.  17  Cal.  8. 


I.  L.  R 
I.  L.  R, 
I.  L.  R 
I.  L.  R 


17  Cal.  137. 
17  Cal.  131. 
13  Bom.  520 
16  Cal.  636. 


I.  L.  R.  17  Cal.  122. 

I.  L.  R.  17  Cal.  234. 

I.  L.  R.  17.  Cal.  311. 
1.  L.  R.  12  All.  61, 

I.  L.  R.  17  Cal.  347. 


I.  L.  R.  11  All.  46U. 
!•  L.  R.  17  OaL  223, 
1.  L.R.  17  Cal.  291. 
I.  L.R.  17  Col.  362. 
I,  L.  R.  17  Cal.  612. 

I.  L.  B.  17  Cal.  688. 
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XVIII 


9 

11 

17 
28 

40 

54 

67 
62 

65 

70 
73 

82 
90 

98 
103 

lOT 

110 

122 

128 

134 

145 

150 

159 

173 

181 
187 
194 
199 
201 


Name  of  Parties. 


Mohunt  Modhusudan  Das  r.  Krishna  Pra- 

panna  Ramaniog  Das 
Bai  Babu  Mahabir  Pershad  v,  Bai  Markun- 

da  Nath  Sahai  ...  ••• 

Rishory  Mohun  Boy  r.  Hursook  Dass      ... 
Sbeikh    Mahomed   AbsanuUah    Chowdhry 

V.  Amarchand  Kundu 
Secretary  of  State  for   India  in  Council  v, 

Srimati  Fahamid  onnissa  Begum 
Babu  Bam  Singh  v.  The  Deputy  Commis- 

siner  of  Bara  Banki 
Lala  Gowri  Sunker  Lai  r.  Janki   Pershad  i 
Khagendra  Narain  Chowdhry  u,  Matangini 

Debi 
Rsni  Hemanta  Kumari  Debi  v,   Brojendra 

Kishore  Roy  Chowdhry 
Bam  tall  v.  Saiyid  Mehdi  Husain 
Mussammat   Hayat-un-nisa   r.   Sayid  Mu- 
hammad Ali  Khan  ...  .^ 
Haidar  Ali  v.  Tassaduk  Basul  Khan 
Maharajah    Luchmeswar    fiineh    v.    The 

Chairman  of  the  Darbhanga  Municipality, 
Bhagwan  Sahai  v.  Bhagwan  Din 
Shri  Kalyanraiji  v.  The  Mofussil  Company, 

Limited 
Bani   Pirthi   Pal  Kunwar  v.  Bani  Quman 

Kunwar 
Bobert  Watson  and  Co  ,  r.  Bam  Ohand 

Dutt. 
Mussummat  Durga  Chowdhrain  v,  Jawahir 

Singh  Chowdhri 
Baja  Jogendra  Bhupati    Hurri    Chundmi 

Mahapatra  v,  Kityanund  Mansingh 
Srimantu  Baia  Yarlagadda  Mallikarjuna  v. 

Srimantu  Haja  Yarlagadda  Durga 
Srimati  Bibi  Jarao  Kumari  v.   Bani    Lalon- 

moni 
Maharaja  Badha  Parshad  Singh  v,  Lai  Sahab 

Bai 
Kali  Kishore  Dutta  Gupta    Motoomdar  v. 

Bhusun  Chunder 

(Dewan  Ban  Bijai  Bahadur  Singh  v,  Rae  i 
Jagatpal  Singh.  I 

Bae  Bisheshar   Baksh   Singh  v,  Dewan  | 
Ban  Biiai  Bahadur  Singh  and  another] 
Bisambhar  Kaih  v,  Nawab  Imdad  Ali  Khan 
Main  a  v,  Brij  Mohun 
Madho  Pershad  v,  Mehrban  Singh 
In-reQuarry 
Umes  Chunder  Sircar  v.  Mussummat  Zahoor 

Fatima 
Bajah  Hurronath  Roy  Bahadoor  r.  Bundbir 

Singh 
Rahimbboy  Hibibhoy  v.  Turner 
Lala   Muddun   Gopal    Lai     v,    Mussumat 
Khikhinda  Koer 


Reference  to  other 
reports. 


LL.  R.  17  0al.5l6' 

I.  L.  R.  17  CaL  584. 
L  L.  R.  17  Cal.  436 

I.L.R.   17  0al.498. 

I.  L.  R.  17  Oal.  590. 

LU  R.  17  Cal.  444. 
I.  L.  R.  17  Cal.  809. 

I.L.  R.17  Cal.  814. 

I.  L.  R.  17  Cal.  875. 
1.  L.  R.  17  Cal.  882. 

I.  L.  R.  Vi  All.  290. 
I.L.  R.  18  Cal.  1. 

I.L.  R.  18  Cal.  99. 
I.  L.  R.  12  All.  887. 

I.  L.R.  14  Bom.  526. 

I.  L.  R.  17  Oal.  9BS. 

I.L.  R.  18  Oal  10. 

I.  L.  R.  18  Cal.  23. 

I.  L.R.  18  Cal.  151. 

I.  L«  R.  13  Mad.406. 

I.  L.  R.  18  Oal.  22i. 

I.  L.  R,  13  Aa.53. 

I.  L,  R.  18  Cal.  201. 

I.  L.R.  18  Cal.  111. 

I.  L.  R.  18  Oa1«  216c 
I.  L.  R.  12  All.  6S7. 
L  L.  R.  18  Cal.  157. 
I.  L.  R.  13  All.  93. 

I.  L.  R.  18  Cal.  164« 

I.L.  R.  18  Cal.  311. 
I.  L.  R.  15  Bom.  155. 

I.L.  R.  18  Cal.  341. 
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XIX 


27 
37 

45 

55 

59 
73 

78 

111 
121 

132 

144 

149 

158 
165 

I 
4 
9 

15 

24 

30 
33 

39 

48 

60 
69 

76 

79 

83 


90 
95 

101 
108 


Dosibai  v,  Isbwardas  Jagjiwandas 
Chundrabati  Koeri  v,  Harrington 
Tanjore   Baraachendra  Row    v»  Vellayan- 

adan  Ponnusami 
Zemindar  of  Merangi  p.  Sri    Bajah  Satru- 

cbarla  Raroabbadra  Razu  ... 
Raja    Har    Narain    Singh    r.  Chaudhrain 

Bbaewant  Kuar  ... 
Fuzul  Karim  v.  Haji  Mowla  Buksh 
Muharomed  Nawaz  Khan  p.  ^lam  Khan  ... 
r  Peacock  v  Byjnauth  ...  1 

1  Graham  &  Co.  v»  Byjnauth  and  others    j 
Lall  Chand  v.    The  Agra  Bank  Limited  ... 
Irrawaddy    Flotilla  Company    Limited  v, 

Bugwandass 
Bama    Soondari    Debi  v,  Tara    Soondari 

Debi 
Wajid  Khan  «».  Raja  Ewaz  Ali  Khan 
Secretary  of  State  for   India  in   Council  v» 

Nellakutti  8i\a  Subramania  Tevar 
Hanuman  Kainut  r.  Hanuman  Mandar    ... 
Maharaja  Jagatjit   Singh  r.  Rajah  Sarabjit 

Singh 
Ramratan  Sukal  v,  Massumat  Nandu 
Hurrichurn  Bose  v  Monindra  Nath  Chose, 
Lachmi    Parshad  v,   Maharajah     Narendro 

Kishore  Singh  Bahadur.     ... 
Khoo  Kwat  Siew  v.  Wooi  Taik    Hwat     ... 
Aga    Ahmed    Ispahany   v,   Judith  Emma 

Crisp 
Behari  Lai  v»  Madho  Lai  Ahir  Gyawal    ... 
Rajah  Partab    Bahadur      Singh  v.  Rajah 

Chitpal  Singh  ... 
Ramchandra  Narsinghraj  p.  Trimbak  Nasa- 

gar  Ekbote 
Maharajah  Sir  Luchmeswar  Singh  Bahadur 

V,  Sheik  Manowar  H ossein 
Neikram  Dobay  v.  Bank  of  Bengal 
Secretary  of  State  for  India  in  Council  v, 

Durjibhoy  Singh 
Saroda  Proeunno  Paul  v.  Sham   Lall  Paul. 
Srimati  Rani  Hurripria  v,   Rukmini   Debi. 
/  Nawab  Sahib  Mirza  v,  Mussammat  Umda^ 
y  Khanam    ...  ^  ...  l 

I  Nawab  Sahib  Mirza  x^.  Mussamat  Gunna  • 
L        Khanam   ...  ...  ...y 

Indur   Cbunder    Singh    v.     Radhakishore 

Chose  ...  ...  ... 

Omrao    Begum    v.    Secretary  of  State  for 

India  in  Council 
("Bireswar   Mookerji  p.    Ardha  Chunder  "^ 
j  Chowdhry  ...  ...  l 

1    Shib  Chunder  Roy  v,    Gobind  Mohini  [ 
I         Debi  ...  ...  J 

Surendra  Keshav  Roy  v.  Doorga  Sundari 

Dassee  ••• 


T.  L.  R.  15  Bom.  222. 
I.  L.  R.18  Cal.  349. 

I.  L.  R.  14  Mad.  258. 

LL.  B.14  Mad.  237. 

1.  L.  R.  13  All.  800. 
1.  L.  R.18  Cal.  448. 
LL.R.  18   Cal.  414 

I.  L.  R.  18  Cal.  573. 


I.  L.  R.  18  Cal.  620. 

I  L.  R.  19  Cal.  65. 
I.  L.  R.  18  Cal.  545. 

LL.  R.  15  Mad.  101 
I.  L.  R.  19  Cal.  123.'. 

I.  L.  R.  19  Cal.  159. 
I .  L.  R.  19  Cal.  249. 


I.  L.  R.  14  All.  169. 
1.  L.  R.  19  Cal.  228. 

1.  L.  R.  19  Cal.  242. 
I.  L.  R.  19  Cal.  236. 

I.  L.  R.  19  Cal.  174. 

I.  L  B.  16  Bom.  374. 

I.  L.  R.  19  Cal.  253. 
I.  L.  R.  19  Cal.  322. 

1.  L.  R.  19  Cal.  812. 
I.  L.  R.  19  Cal.  019. 
I.  L.  R.  19  Cal.  438. 

I.  L.  R.  19  Cal.  444. 


I.  L.  R.  19  Cal.  507, 
I.  L.  R.  19  Cal.  584. 

LL.  R.19  0al.  452. 
l.L.  R.  19  Cal.  513. 
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XX 


185 
140 
161 

167 
166 

170 
179 

184 

191 

196 
203 
221 
328 
234 


1 
9 

12 

26 

30 

88 

60 
70 
77 
80 

90 
95 

99 
103 

112 
116 
127 
139 

144 

160 
155 

160 

165 


Nam  Narain  Singh  v,  Boghunath  Sahai    ... 
Rajcoomar  Roy  v*  Gobind  Chunder  Roy  ... 
Uirj    Mohun  Thakoor  v.    Rai   Uma  Nath 

Chowdhry        ...  ,., 

Zakeri  Begum  v,  Sakina  Begum 
Prosunno    Coumar    Saoyal    v»    Easi  Das 

Sanyal 
Abdul  Gafur  v.  Nizamudin      ...  ... 

Gajapati     Radhika   o.     Vasudeva      Santa 

Singaro  ..•  ...  ... 

Sri  Gajapati  Radhamani  Garu  v,  Maharani 

Sri  Pusapati  Alakarajeswari 
Nawab  Khaja   Ahsanulla   Khan    v.   Hurri 

Churn  Mozoomdar  ...  ••• 

Lala  Amarnath  Sah  v.  Rani  Achan  Kuar  ... 
Sarat  Chunder  Oey  v,  Gopal  Chunder  Laha 
Syed  Nurul  Hossein  o*  Sheosahai 
Ram  Gopal  p.  Shamikhaton  ... 
Kameswar  Persbad  v.   Rajkumari    Button 

Koer 

Rahimbhoy  Hubibhoy  v.  Turner 

Sri  Sri  Sri  Lakshmi  Karayana  Ananga  Garu 

V.  Sri  Madhawa  Deo  Garu 
Sowdaminee  Dossee  v.  The  Administrator 

General  o/  Bengal 
Raja  Surja  Kant  Acharya  v»  Rani  Hemaata 

Kumari   Debi  ... 
Mohesh  Naiain  Moonsni  r.  Taruck  Nath 

Moiira 
Syed  Ashgar  Reza  v.  Syed  Medhi  Hossein 

Khan  ..,  ... 

Shekh  Sultan  Sani  v^  Shekh  Ajmodin 
Mahomed  Abdool  Hai  v.  Gujraj  Sahai     «.. 
Narindar  Bahadur  Singh  v.  Achal   Ram  ... 
Secretary  of  Siate  for   India  in   Council  v, 

Shanmugaraya    Mudaliar   ... 
Exparte  Macrea 
Rajah    Nilmoni   Singh  v,   Kirti   Chunder 

Chowdhry 

Ismail  Ariff  v.  Mahomed  Ghouse 

Sarju    Parshad    p.    Bir    Bhaddar    Sewak 

Panday 
Kunwar  Ram  Lai  a.  Nil  Kanth 
Balgobind  Das    v.  Narain  Lai 
Rajah  Mokham  Singh  v.  Rajah  Rup   Singh 
The  Delhi  and   London    Bank  Limited  p. 

Oldhnm 
Prince  Mirea  Suleman  Kadr  v.  Nawab  Medhi 

Surrey  a  Bahu  ...  ..« 

Ramalingam  Pallai  ^.    Vythilingam   Pillal, 
Mahomed  Riasat  Ali  v.   Mussumat    Hasin 

Banu 
Daksbina  Mohun  Roy  Chowdry  v*  Saroda 

Mohun  Roy  Chowdry        ... 
Rajah  Gobind  Ls^l  Roy  »•  Ramjanam  Misser 


1.  L.  R.19Cal.  678. 
L  L.  B.  19  Cal.  660. 

I.  L.  R.  20  Cal.  8. 
L  L.  B.  19  Cal.  689. 

I.  L.  B.  19  Cal.  683. 
I.  L.  B.  17  Bom.  1. 

I.  L.  B.|15  .Mad.i503. 

V  L.  B.  16  Mad.  1. 


L.  B.  20  Cal.  86. 
L.  B   14  All.  420. 
L,  B.  20  Cal.  236. 
L.  B.  20Cal.l. 
L.  B.  20  CaL  93. 


LL.  B.20Cal  79. 


I.L.B. 

1.  L.  R. 

1.  L.  B. 

I.  L,  B. 

I.L.  B. 

I.  L.B. 
1.  L.  B. 
I.  L.  B. 
1.  L.  B. 

I.L.B, 
1.  L.  B. 

LL.  B. 
1.  L.  B. 


17  Bom.  341. 

16  Mad.  268. 
20  Cal.  433. 
20  Cal.  498. 
20  Cal  487. 

20  Cal.  6^0. 

17  Bom.  431. 
20  Cal.  826. 
20  Cal.  649. 

16  Mad.  3<>9. 
16  AU.3I0. 

20  Cal.  847. 
20  Cal.  834, 


I.L.  B.  20  Cal.  843. 
I.  L,  B.  15  All.  339. 
I.  L.  B.  15  All.  352. 

I.L.  R.21OaL60. 

1.  L.  R.21Cal.  135. 
I.L.  R.  16xMad.490. 

I.  L.B.2lCal.  157. 

I.L.  B.  21  Cal.  142. 
1.  L.  B,  21  Cal.  70. 
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XXII 


176 
188 

193 
1 

6 

13 


17 

26' 
85 

89 

47 
56 

71 


96 
118 
128 


181 

184 
189 

148 
168 
170 

171 

1 
4 

12 


26 

81 
44 
51 
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Tassaduk  Rasnl  Khan  v.  Ahmad  Husain  ... 
Uurrinath  Chatterji  v,     Mohant   Mothoor 

Mohun  Goswami 
f  Ghasiti  v.  Umrao  jan        ...  ...  ^ 

i  Ghasiti  v.  Jagga  and  Sannu  ...  J 

Gunga  Pershad   Sahii  v.  The  Land   Mort- 
gage Bank  of  India,  Limited 
Tewari  Taswant  Singh  v.  Lala  Sheo  Narain 

Lar  ..  

GoswamI    Shri    108     8hri   Girdhariji  Shri 
Govindrafji  Maharnj  v.  Shri  Goverdhan- 
lalji  Girdhariji  Maharaj 
Mahant  Gajraj  Puri  v.  Achaibar  Pari 
Abbui  Wahid  Khan  v.  ShalukaBibi 
Greender  Chunder  Ghose  v.  Troylockhonaw 

th  Gose 
Lukhi  Naiain  Jagadeb   v,  Maharaja  Jodu 

Nath  Deo 
Makund  Ram  Sukal  v,  Salip  Ram  Suka]  ... 
Abdool    Basack    v,    Aga    Mohomed  J  after 

Bindaneem 
Ponnambala  TamMran  v,  Sivagnana  Desika 

Gnana  Sambhanda  Pandara  Sanadhi    ... 
Kishore  Bun  Mohant  w.  Dwarkanaih   Adhi- 

kari  Kishore  Bun    Mohunt  v.  Prosunno 

Coomar  Adhikftri 
Bala  Gouri  Vallabha  Tevar   v.  Zemindar  of 

Shivaganga 
Kader  Moideen  v,  C.  W.  Ncpean 
Imambandi  Begum  ©.Kamleswari  Pershad, 
Cherukunneih  Manakel  Neelakandhen  Nam. 

hoodiripad  v.  Vengunat   Swaroopahil  P. 

R.  Varma  Valia  Nambidi  ... 
f'Rani  Hemanta  Kumari  Debi  v.  Mahara-^ 
J  jah  Jagadindra  Nath  Roy  Bahadur      ...  y 
j  Hem  Chunder  Chowdhry  w.    Maharajah  j 
I  Jagadindra  Nath  Roy  H.-xhadur.  ...; 

Pril  Koer  ».  Mahadeo  Pershad  Singh 
The  Bombay  Burmah  Trading  Corporation 

Limited  »,  Smith 
beo  Kuar  v.  Man  Kuar 
Umrao  Begum  v.  Irshad  Husain 
Chutraput    Singh   Dcx>rga  v,  Dwakanath 

Ghose  ... 

Sirdar  Gurdyal  Singh  v,  R.njah  of  Faridkote 
Syed  Muzhar  Husein  v.    Bodha  Bibi 
Sayad  Muhammad  v.  Fatteh  Muhammad... 
rCho».ey    Narain    Singh   r.  Mussammai^i 
■{  Raian  Koer        ...  ...  }- 

CKarorpati  Narain  Singh  V,  Do         J 

fMusummat   Lachan  Kunwar  v,  Anant^ 

Singh  ...  ...  Y 

Do.        f^  Manorath  Ram  J 

ieti  Maharani  v.  Collector  of  Etawah 
Thakur  Pershad  v.  Sheikh  Fakir-ullah      ... 
Luchman  Lai   Chowdhry  v,    Kanhya  Lai 

Mowar  ...      ,., *•» 


Reference  to  other 
reports. 


I.  L.  B.  21  Cal.  66. 

I.  L.  R.  21  Cal.  8. 
I.  L.  R.  21  Cal.  149, 

I.  L.  R.  21  Cal,  866, 
1.  L.  R.  16  All.  167. 

T.  L.  R.  18  Bom.  294. 
I.  L.R.  16  All.  191. 
I.  L.  R.  21  Cal.  496 

I.  L.  R.  21  Cal.  378. 

I.  L.  R.  21  Cal.  504. 
I.  L.  R.  21  Cal.  690. 

L  L.  R.  21  Cal.  666. 

I.L.  R.  17Mad.843. 

I.L.  R.  21  Cal.  784. 

I.L.  R  17  Mad.  884. 
I.  L.  R.  21  Cal.  882. 
I.  L.  R.  21  Cal.  1006 

I.L.  R.  28 Mad.  I. 
I.L.  R   22  Cal.  214. 

I.  L.R   22  Cal.  85. 

I.L.  R  19 Bom.  1. 
LL.  R.  17  All.  1. 
I.  L.  R.  22  Cal.  997. 


I.  L.  R.  22  Cal.  222. 
I.L.  R.  17  All.  112. 
I.  L.  B.  22  Cal   824. 

1   L.  R.  22  Cal.  519. 


I.  L.  R.  22  Cal.  445. 

I.  L.  R.  17  All.  198. 
LL.  R.17  All.  106. 

I.  L.R.  22  Cal.  609. 


(     xxxx     ) 
LAW  REPORTS,  INDIAN  APPEALS.— (contd.) 


Volume 


Page. 


Names  of  Parties. 


Reference  to  oihtr 
reports. 


XXXIII 


60 

68 
76 

90 

94 
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139 
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18 
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45 
57 
64 

75 

88 

92 

97 
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Ram  Ranjan  Chuckerbutty  c».  Ram  Narain 

Singh 
Kalka  Singh  V.  Paras  Ram 
Abal  Fata  Mahomed   Ishaq   v,  Kussomoy 
Dhur  Chowdhry  ...  ... 

Asharfi  Lai  v.  The  Deputy  Commissioner 

of  Bara  Banki 
Mohunt  Bhagaban  Ramanuj  Das  v.  Mohunt 

Roghunandun  Ramanuj  Das 
Administrator  General  of  Bengal  V,  Premlal 

Mullick  and  others. 
Gurusami   Pillaiand  others  z/.  Siva   Kami, 

Ammal.  ..«  ...  ... 

Mir  Mahomed  Mozuffer  Hosaein  and  another 

v»  Keshori  Mohun  Roy  and  others. 
Bijai  Bahadur  Singh  V,   Bhuplndai  Baha- 
dur Singh      ... 

Do.  V,  Kounsal  Kishore  Parshad 
Mai  Bahadur 
Ganga  Bakhshand  another  v,  Jagat  Bahadur 

Singh, 
Kustoor  Chand  Rai   Bahadur  v,  Rai  Dhun- 

put  Singh  Bahadur. 
Sajid  Ali  and  another  v,  Ibad  AH 
Kishori  Mohun  Roy  and  others  v,  Ganga 

Bahu  Debi  and  another        ..• 
/h  re  Parbati  Charan  Chattel ji 
Administrator  General  of  Bengal  v.  Premlal 

Mullick, 
Jiwan  Singh  v.  Misrilal 
Imdad  Husaint/.   Aziznnnissa  and  others, 
Norendra  Nath  Sircar  and  another  v*  Kamal 
Basini  Dasi  ..« 

Mathusri   Umamba  Boyi  Saiba  and  others 

V,  Mathusri   Deepamba   Boyi  Saiba  and 

others  ... 
Sri  Raja  Papamma  Rao  Bahadur  V.  Sri  Vira 

Pratap  Korkonda,  H.   V.  Ram   Chandra 

Razu  and  another.  ..• 

Jogeshwar  Narain  Deo  V,  Ram  Chund  Dult 

and  others 
Bail  Nath  Sahai  v,  Ramgut  Singh  and  others 
Maheshar   Baksh  Singh  V,  Ratan   Singh 
Bhaija  Ardawan  Singh  v»  Raja  Udey  Partab 

Singh 
Raja  Muhammad  Mumtaz  Ali  z/.  Sheoratan- 

gir     ... 
Muthuswami     Mudaliyar    and    others     v. 

Sunambedn  Muthukumaraswami  Mudali* 

yar  ... 
Nawab  Mirza  Ali  Kadar  Bahadur  v.  Indar 

Parshad 
Hurri    Bhusan     Mookerji  v,    Upendralal 

Mookerji  and  others 
Toolsey  Persaud  Bhuckt  v,  Benayek   Misser 
Miller  v,  Babu  Madhodas 


I.  L-  R.  22  Gal.  533. 
I.  L.  B.  22  Cal.  434. 

I.  L.R.22CaI.619. 

I  L.  B.  22  Oal.  788. 

I.  L.  B.  22Ca!.  843. 

I.  L.  R.  22  Cal.  788. 

I.  L.  B.  19.  Mad.347. 

K  L,  B.  22  Cal.  909. 

1.  L.  B.  17  All.  456, 

I.  L.  B.  23  Oal.  15. 

I.  L.  B.  23  Cal.  26. 
I.L.B.23Cal.l. 

I.  L.  B.23Cal.  228. 
1.  L.  B.  17  All.  498. 

l.L.  R.  22  0al.  1011. 
I.  L.  B.  18  All.  146. 
l.L.  B.  23  Cal.  483. 

1.  L.  B.  23  Cal.  563. 
I.  L.  R.  19  Mad.  120. 

I.  L.  R.  19  Mad.  249. 

I.  L.  R.  23  Cal.  670. 
I.  L.  B.  23  C31.  775. 
I.  L.  B.  23  Cal.  776. 

1.  L.  R.23Ca].  838. 

I.  L.  B.  23  Cal.  934. 

l.L.  B.  19  Mad.  405. 

l.L.  B.  23  Cal.  950. 

I.  L.  R.  24  Cal.  1 
I.  L.  B.  23  Cal.  918. 
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XXIV 


119 

128 
188 

147 
158 

167 

1 

10 

22 

33 

49 

50 
60 
73 

76 

76 

76 

93 

107 

118 


128 

129 


Greenon  and    others  v.   Luchmee  Narain 
Agarwala  and  others 

Muttu  Vaduganadba  Tevar  v,  Periasami    ... 

Mathura  Das  and  another  v.  Raja  Narindar 
Bahadur  Pal  and  others 

Thakur  Nitrpal  SinghT/.  Thakur  Jai  Singh 

Bengal  Indigo  Company  Limited  v,  Mohuni 
Ragbobur  Das   ... 

Muhammad    Ikram-ud-din    v,     Musammat 
Najiban 

Nawab   Ibrahim   Ali   Khan   v,    Umnat-ul- 
Zohra 

Bitto   Kunwar  v.    Kesho   Pershad 

Maulvi  Muhammad  Abdul  Majid  v,  Muham- 
mad Abdul  Aziz 

Aroriteswari  Debi  v.  Secretary  of  State  for 
India  in  Council 

Lalta  Pershad  and  others  v.  Sheikh  Azziz- 
ud-din   Ahmid    ... 

Sheo  Sagar  Sinph  v*  Sita  Ram  Singh 

Debi  Pershad  Singh  v,  Joynath  Singh 

Srimant  Rajah  Varlagndda  Malkarjuna 
Prasada  Nnyuda  Bahadur,  zamindar 
Garu  V,  Makerla  Sridevamma 

Lalit  Mohan  Singh  Roy  v.  Chukkun  Lai 
Roy 

Bepin  Mohun  Singh  Roy  v,  Chukkun  Lai 
Roy 

Priambamda   Roy   v.  Chukkun  Lai  Roy... 

Bai  Motivahoo  v.  Bai  Mamoobai 

Ram  Autar  v.  Raja  Muhammad  Mumtaz 
Ali  Khan 

Raja  Viravara  Thodhramalrajya   Lukshmi 
Debi  Qaru  v,  Sri  Raya   Viravar  Kodh- 
ramalsurya  Narayana  Dhatrazu  Baha- 
dur Garu 

Rabiabai  f.  Mohomed  Ismail... 

•  Mary**  Tug  Company, Limited,  r.  British 
India  Steam  Navigation  Company. 
Limited. 


I.  L.  R. 
I.  L.  R. 

I.L.  R. 
I.  L.  R. 

I.  L.  R. 

I.L.  R 

I.  L.  R. 
I.  L.  R. 

I.L.  R. 

L  L.  R. 

\.  L.  R. 
I.  L.  R. 
L  L.  R. 


24  Cal.  8. 
19  Mad.  45L 

19  All.  89, 
19  All.  1. 

24  Cal.  272. 

19  All.  95. 

19  All.  267. 
19  All.  277. 

19  All.  156. 

24  Cal.  504. 

19  AII.20P. 
24  Cal.  6 16. 
24  Cal.  866. 


I.L.  R.  20  Mad.  162. 

L  L.  R.  84  Cal.  834. 

I.L.  R.  24  Cal.  834. 
I.  L.  R.  24  Cal.  834 
I.L.  R.21  Bom.  709. 

I.  L.  R.  24  Cal.  853. 


I.L.  R.  20  Mad.  256. 
I.  L.  R.2I  Bom.  723. 


I.  L.  R.24  Cal.  627, 
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Abdool  Hoosein  Zenailabadin  v.  Turner 

Hye  V,  Mir  Mohamed  Mozufftr   Hos- 

sein 
*  Rasack  v,  Aga  Mahomed  Jaffer  Ben- 

daneem  ...  ...  ••• 

Alxlul  Gafur  v%  Nizamudin 

■  Wahid  Khan  r.  Mussumat  Nuran   Bibi 

—  p.  Shaluka  Bibi 

Abedoonnissa  Khatoon  v.  Ameeroonnissa  Kha- 

toon 
Abul  Fata  Mahomed  Ishak  9.  Russomoy  Dhur 

Chowdhry 
Achal    Ram  V.  Udai  Partab  Addiya  Dat  Singh 
•Adit  Koer  v,  Gunga  Pershad  Singh 
Administrator-General  of  Bengal  v,  Juggeswar 

Roy 
' V,  Prem  Lai 

MuUick... 


Adrishappn  Bin  Gadgiappa  v^  Gurushidappa 
Bin  Gadgiappa 

Aea  Ahmed  Ispahany  v^  Crisp 

fAgrawal  Singh  v.  Foujdar  Singh  .. 

Ahmed  Hossein  Khan  v,  Nihaluddin  Khan    ... 

% Kabir  v.  Chooramun  Singh 

Ahsanuila  Khan  Bahadur  v,  Hari  Charn  Mo- 
zumdar  ... 

Ajudhia  Buksh  v.  Mussarout  Rukmin  Kuar    ... 

Pershad  v,  Sidh  Gopal     ..• 

Akhoy  Chunder  Bagchi  v,  Kalapahar  Haji     ... 

Ali  Khan  Bahadur  v.  Indar  Pershad 

Alimunissa  Khatun  v.  The  Official  Trustee  of 
Bengal  ... 

Amanat  Bibi  v.  Imdad  Husain 

V,  Lachman  Persad  ... 

Amar  Nath  Sah  v,  Achan  Kuar   ... 

Ameeroonnissa  Khatoon  t^.  Abedoonnissa  Kha- 
toon        ...  ...  ...  ... 


'  V,  ' 


Ames  Chunder  Sircar  v,  Zahur  Fatima 


XIT.  Ill 

xi.  10 

xxi  56 
xxi.  170 
xii.  91 
zzi.  26 

iv.  66 

xxii,  76 
xi.  61 


xxii.  107 
xxii.  203 

vii.  162 
xix.  21 

x."45 


xix.  191 
xi.  1. 
xiv.  21 
xii.  198 
xxiii.  92 

viii.  197 

XV.  106 

xiv.  18 

xix.  196 

ii.87 
iv.  66 
xvii.  201 


xi.  Bom.  620. 

x.  Cal.  610. 

xxi  Cal.  666. 

xvii.  Bom.  1. 

xi.  Cal.  697. 

xxi.  Cal.  496. 

ii.  Oal.  827 

xxii.  Oal,  619 
x.  Cal.  611 


iii.  Cal.  192 

xxii.  Oal.  788. 
xxii.  Cal.  1,011. 

iv.  Bom.  494 
xix.  Oal.  242. 

ix.  Oal.  946 


XX.  Cal.  86. 

x.  Cal.  482. 

ix.  All.  830. 
xii.  Cal.  406. 
xxiii.  Cal.  950. 

viii.  Cal.  17«. 

XV.  Cal.  600. 
xiv.  Cal.  308. 

xiv.  All.  420. 


xviii.  Cal.  164. 


I.  107. 


vii.  1. 

viii.  84'?. 
xiii  830. 


X.  176. 


•  Ante  page  207.    f  ^**f^  V^i^  ^^^'    t  Ante  page  42»5. 
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Amriteswari  Debi  v.   Secretary  of    State   for 

InUla  in  Council 
Anand  Kuar  v,  Tansukh 
Anangamanjari  Chowdhrani  V.  Tirpura  Soon- 

dari  Chowdhrani 
Anant  Bahadur  Singh  v,  Raghunath  Koer      ... 
Appa  Rao,  In-re 

Appasami  Odayar  v,  Subramanya  Odayar 
Arunachellam  v.  Arunachellam     ... 
•Asad  Ali  Beg  v.  Zafler  Ali  Beg  ... 
Asghar  Reza  v,  Mehdi  Hossein    ... 
Asharfi  Lai  v.   Deputy    Commissioner   of 

Bara  Banki 
Ashgar  Ali  v.  Deroos  Banno 
Ashuiosh  Dull  r.  Doorga  Churn  Chatterjee  .. 
Ashiitosh  Mookerjee  v,  Kamini  Debi 
Aumiriolall  Bose  v.  Rajonee  kant  Mitter 

B. 

fBaboo  Dooli  Chand  v.  Baboo  Birjbhokan  Lai 

Avasti     ... 
X Het  Narain  Singh  r.   Baboo  Ram 

Prasad  Singh 

-Hurdey  Narain  Saha  ».  Pundit  Baboo 


Rooder  Ferkash  Milter 
-— Kameswar  Pershadr.  Run  Bahadoor 

Singh     ... 
Baboo  Lekraj  Roy  v.  Eanhya  Singh 

V,  — -^_ 

Baboo  Prem  Narain  Singh  v»  Baboo  Paras 

Ram  Singh 
{Baboo  Prem  Narain  Singh  V.  Baboo  Roodar 

Narain  Singh 
Babu  Bindeshri  Parshad  p.  Mahant  Jairam 

Gir 
-Ram  Singh  r.  Deputy  Commissioner 

of  Bara  Banki 
llBadam  Kunwar  v.  The  Collector  of  Bijnour  ... 
Badri  Parshad  v,  Babu  Murlidhar 
Baij  Nath  Sahai  v,  l<amgut  Singh 
H  Baijnath  Sahay  v.  Raghonath  Pershad  Singh 
Baijun  Doobey  v.  Brij  Bhookun  Lall  Awusii... 
Bai  Motivahu  v.  Bai  Mamoobai 
Bala  Gouri  Vallabha  Tewar  v,   Periasami- 

udayar  Tewar 

j,^  Zamindar  of  Shivaganga... 

Balgobind  Das  v.  Narain  Lai 
Balkrishna  v.  Masuma  Bibi 
^Balmokund  v.  Sheodyal 


xxiv.  33 

xiv.  101 
ix  53 
xiii.  155 
XV.  167 
XV.  171 

XX.  88 

jxii.  90 

vi.  lf^2 
XV.  15^♦ 
II.  113. 


xi36 

viii.  8. 
i.  317 
iv.  223 

iv.  101. 

iv.  101 

xiv.  173 

xvii.  64 

vit.  51 
xxiii.  45. 

ii.2'75 
zxiv.  &3 

xxi  ^3 
xxi  93 
xxi.  IM 
ix.  182 
iii.  259 


Indian  Law 
Reports. 


XX I V.  Cal.  604. 
xi.  All.  395. 

xiv.  Cal.  740. 
viii  Cal.  784 
X  Mad.  73. 
xii.  Mad.   26. 
x>i.  Mad.   19. 

XX.  Cal.  660. 

xxii.  Cal.  729. 

Iii.  Cal.  324. 

V.  Cal.  43s. 

xvi.  Cal.  103 


X.  Cal.  626. 
vi.  Cal.  843. 
iii.  OaV.  210. 


ix.  All.  706. 

xvii    Cal.  444. 

ii.  AH.  503. 
xxiii.  Cal.  775. 

i.  Cal.*  133. 
xxi.  Bom.  709. 

xvii.  Mad.  3<»4. 

xvii  Mad.  384. 

XV     All.  339 

v.  All.  142 


Calcutta 
Law 

Reports. 


xi  169. 


V.296. 


vi.  528 ; 
X  61. 

vil.  404 


viii.  361. 


vi.  257. 
xii.  186. 


,  232. 


^ Ante  page  2^2,  \  Ante  paj^e  ^o7 ,  t^^^-f^  f'^RC^^l .   \\Attfe  page  ^^.  ^Anie  page  103. 
11  Ante  page  437,  %  Ante  pai,e  26. 


(     xlv     ) 


Names  of  parties. 


Volume  and  page  op  the 


Law 

Reports, 

Indinn 

Appeals. 


Indian  Law 
Reports. 


Calcutta 

Law 
Reports. 


Balwant  Rao   Bishwaat  Chandra  Cbor  v, 

Purun  Mai  Chaube ... 
Balwant  Singh  v,  Oaulat  Singh  ... 
Bama  Soondari  Debi  v,  Tara  Soondari  Debi... 
Bannoo  o'.  Kashee  Ram 
Bani  Ram  ».  Nanhu  Mai 
"Basmati  Kowari  v,  Babu  Eirut  Narain  Singh, 
Bassa  Kuar  9.  Dhum  Singh 
Behari  Lai  v,  Madho  Lai  Ahir  Gayawal 
fBelchambers  v.  Ashootosh  Dhur 
Bengal  Indigo  Co.  v.  Mahant  Kaghobar   Das 
Beii  Maharani  v.  The  Collector  of  Etawah 
Bbagaban  Ramanuj  Das  p.  Ram  Praparna 

Ramnuj  Das 
Bhagbut  Pershad  v.  Mussumat  Girja  Kuar    ... 
Bhagwati  Pra:;ad  v.  Radha  Kishen  Sewak    ... 
Bhaiya  Ardwan  Singh  v.  Raja  Udey   Partab 

A.D.Singh  ... 

Bhaiya   Rabidat   Singh    9.    Maharani     lodar 

Kanwar 
Bhoobun  Mohini  Debya  p.  Hurrish  Chunder 

Chowdhry 
Bhoobuneswari  Debi  p.  Hurri  Sarun  Moilra  ... 
Bhuhancswari  Debi  v.  Nilkomul  Latiiri 
Bbugwandass  p.  Netherlands  India   Sea   and 

Fire  Insurance  Oompany  of  Batavia 
Fhugwan  Sahai  t;.  Bhagwan  Din 
JBiiai  Bahadoor  Singh  p.  Bhyron  Bux  Singh... 
bijai  Bahadur  Singh  v.  Bhupindar  Bahadur 

Singh 
— — — e.  Kounsal  Keshore 

Parshad  mal  Bahadur  Singh     ... 
Bilasmoni  Dasi  p.  Sheo  Pershad  Singh 
JBimola  Soondari  Chowdhrani  p.  Hurri 

Churn  Chowdhri     ... 
Bipin  Mohun  Singh  p.  Chukkun  Lai  Roy 
Bircswar  Mookerji  p.  Ardha  Chunder  Roy 

Chowdhry  „  ...  .„ 

Birj  Mohun  Thakoor  p.  Rai  Uma  Nath  Chow- 
dhry     ... 
Biseswar  Roy  p.  ShooshI  SikhreSwar  Roy 
Bisambhar  Nath  p.  Nawab  Imdad  Ali  Khan, 
Bishen  Chand  Basawut  p.  Syed  Nadir  Hossein 
Bishenmun  Singh  p.  Land  Mortgage  Bank  of 

India     ...  .„ 

Bishesar  Baksh  Singh  p.  Ran   Bijai  Bahadur 

Singh    ... 
n  Bisheswari  Debya  p.  Govind  Persad  Tewari 
IJBissessur  Lai  I  Sahoop.  Maharajah  Luch- 

messur  Singh  ...  ...  .^ 

Bitto  Kunwar  p.  Kesho  Pershad 


z.  90 

xiii.  67. 

zviii.  132 

xi.'l81 

xv.  *2n. 

xix   30 

xziii.  158 
zxii.81 

xzii.  94 
XV.    99 


xxiil.  64 
zvi.  63. 

V.   138 

xii."i37 

xvi  60 
xvii.  ^8 

xxii.  139 

xxii.  139 
ix.  83 

xxiv.  76. 

xix  101 

xix  164 

xvii.  5 

xvii.  181 

XV.  I 

xii.  7 

xvii.  173. 
iii.  194 

vi233 
xxiv.  10 


vi.  All.  1. 
viii.  AH    816 

xix  Cal.  65. 

iii  Cal.  815. 
vii.  All.  102 

xi.  All'.  47. 
xix  Cal.  236. 

xxiv.  Cal.  272. 
xvii.  All.  198 

xxii.  Oal.  843. 
XV.  Cal.  717. 
XV.  All.  304. 

xxili  Cal.  838 

xvi.  Oal.  666. 

iv.  Cal.  23 
vi.  Cal.  720 
xii  Cal.  l^, 

xvi.  Oal.  564. 
xii.  All.  387 


xxii.  All.  466. 

xvii.  Alj.  45fi. 
viii.  Cal.  6o4 


xix,  Cal.  462. 

XX.  Cal.  8. 
xvii.  Cal.  688. 
xviii.  Cal.   216 
XV.  Cal.  329. 

xi.  Cal.  244. 

xviii.  Cal.  111. 


xix.  All.  277. 


xiii.  89 


vii.  808. 


ii.  839. 
viii.  337. 


vi.21. 


xi.  216 


V.  477. 


^Antt  page  362.  \Ante  page  369.  lAntt  pa^eS^o,  ^AnU  pa^e  380,  \\AtUtpage 
%AnU  page  331. 


(    xlvi    ) 


Names  of  parties. 


Volume  and  page  of  the 


Bcmbay  and  Burmah  Trading  Corporation 
Ld.  V,  M irza  Mohomed  Ally     •••  .« 

''Brenhilda"  v.  British  India  Steam  Navi- 
gation Company      ... 

*Brij  Indar  Bahadar  Singh  v.  Ranee  Janki  Koer 

Brindrabun  Ohunder  Sircar  Chowdhry  V,  Brin- 
drabun  Chunder  Dcy  Chowdhry 

Bndha  MuS  v.  Bhugwan  Das 

Budri  Narai  v,  Mussammat  Sheo  Koer 

Badri  Parsand  v,  Murlidhur 

Bunwaree  Lall   Sahoo  v,    Mohabeer   Proshad 
Singh     ...  ... 

Burjore    and    Bhawani  Pershad  v,  Musammat 
Bhagana 

Barmnh   Trading  Corporation   v»   Mirza   Ma- 
homed Ally  Sheazee 

t  Burra  Lai  Opendrro  Naih  r.  The  C  o  u  r  t  o  f 
Wards 

Byjnaih   Lall   ».  Bamoodeen   Chowdhry  and 
Others  ... 


c. 


Candas  Narrondas,  In  the  matter  of 
Casperz  v,  Kishori  Lai  Roy  Chowdhry 
Chand  Koer  v,  Pariab  Singh 
Chandi  Din  v,  Naraini  Kuar 
Ohatrapat  Singh  v.  Dwarkanafh  Ghose 
Chaudhri     Hira   Singh    9«    Chaudhri   Ganga 

Sahai  and  Amin  Singh 

Ujagur  Singh  p.  Chaudhri  Pitam  Singh 

Chedumbara  Chetty  v,  Renga  Krishna  Muthu 

Vira  Fuchaiya  Naickar 
Chhajumal  Das  v.  Brij  Bhukan  Lai  ... 

Chidumbram  Chettiar  v   Gouri  Nnchiar 
1  Chooramun  Singh  v  Shaik  Mahomad  Ali  ... 
Choiay  Lnll  r.  Chunno  Lall 
Chotey  Narain  Singh  9.  Mussammat  Ratan  Koer 
S  Chowdhri  Muriza  Hoossein  v,    Massammat 

Bibi  Bechunnissa    ... 
Chintamun  Singh  v»  Mussamat  Now- 

lukho  Konwari        ..,  ...  ... 

Chundi  Churn  Barua  v.  Rani  Sidheswari  Debi, 
Churn  Sashmal  v.  Doorga  Pershad  ... 
Chundrabati  Koeri  v.  Harrington 
Chunno  Lall,  tf.  Chotay  Lall 
Collector  of  Godavery  v,  Addanki   Bamanna 

Pantula 

—-  Trinchinopoly   v,  Lekhamani  ... 

H  Coomari  Rodeshwar  v»  Manroop  Koer 
Cowasjee   Nanabhoy    v,    Lalbhoy    Vullabhoy 

and  Others. 


Law 
Reports 
Indian 
Reports 


V.  180 

viii  159 
V.  1      ... 

i.  178  ... 

xvli'l  ... 
vil.  51 

i.89 

xi.7 

V.  130 


i.  106 

ivi.  156 
xv.i56 


zi.  20 
viii.  190 

i.  241 
zxii  199 
vi.  177 
ix.  21 
vi.  15 
x:Lii  12 

iii  209 

if.  203 
XV.  149 

zviii,  27 
vi.  15 

xiii.  147 
i.282 
xiii.  20 

iii.  200 


Indian  Law 
Reports. 


iv.  Oal.  116. 
vii.  Cal.  547. 


xviii.  Cal.  802. 
xvii.  Cal.  512 
ii.  All.  593 


10  Cal.  657 
iv.  Cal.  116. 


xiii.  Bom.  520. 
xsiii.  Cal   »22. 
xvi.  Cal.  103. 
xiv  All.  366. 
xxii.  Cal.  1. 

vi.  All.  322. 
iv.  All.  120. 


xvii.  All.  511. 
ii.  Mad.  83 

iv.Cai.*;744 
xxii.  Cal.  619 


i.  Cal.  153 
xvi.  Cal.  71 
ix.  Cal.2iJ0 
xviii.  Cal.  349. 
iv.  Cal.  744 

ix.  Mad.  482 


i.  Bom.  468 


CalcntU 

Law 
Repoits. 


i.318 


vi.  267. 


V.  6 
xi.  1. 
iii.  465. 


xii.  %l, 
iii.  465 


*  Ante  page  148.  \  Ante  page  125,  235.  XAnte  paie  426.  ^  Ante  page  88.  ^AniepaicW. 
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Volume  and  pagr  of  the 


Law 

Report?, 

Indian 

Appeals. 


Dakshina  Mohan  Boy  v.  Baroda  Mohan  Roy 

Chowdhry 
Damodhar   Gordhan  v.  Deo  Ram  Kanji 
*  Darimbya  Debbya  v,  Nilmony  Singh  Deo  ... 
Debi  Pershad  Singh   v.  Joy  Naih  Singh 
i  Debi  Singh  r.  Kalka  Singh 
Deendyal  Lall  ».  Jugdeep  Sarayan  Singh 
Delhi  and  London  Bank  r.  Oldam 

•- — V.  Orchard  ..• 

Deo  Kuar  v,  Man  Kuar 

Deputy   Commissioner   of  Rai    Bareli    r.   Lai 

Rampal  Singh 
Dewan  Manwar  AH  v.  Unnoda  Pershad    Roy, 
Ran  Bijai   Bahadur  Singh  v,   Rae  ]a- 

gatpal  Singh  ... 

Dharani  Kani  Lahari  Chowdhry  v,   K  r  i  s  t  o 

Kamari  Chowdhrani 
Dhonender  Chunder  Mookerjee  r.  Mntty  Lall 

Mookerjee  ...  ...  ... 

Dinendronath  Sannyal  v,  Ramcomar  Ghose  ... 
t  Dinomoyi  Debi  &.  Roy  Luchmiput  Singh  ... 
{  Doolar  Chund  Sahoo  v,  Lalla  Chabeel  Chund 
Doolar  Chund  Sahoo  v,  Lall  Bisheshur  Dyal... 
y  -Duli  Chund  v*  Birj  BhooEun  Lai  Awasti 

Dooli  Ohnnd  v.  Ram  Kishen   Singh 
Doorga  Pershad  v.  Kesho  Pershad  Singh 

• V,    Mussammat   K  u  n  d  a  n 

Koowar 
Doorga  Singh  v,  Durga  Kowari    ... 
Dorab  Ally  Khan  v,  Abdul  Azeez  1 

V,  The  Executors  of  Khaja  Muheeooddeen  J 

Dosbai  V,  Ishwardas  Jugjiwandas 

Doulat  Ram  v.  Mehr  Chund        ...  ••• 

Durga  Chowdhrani  v,  Jawahir  Singh 

Drig  Bijai  Singh  v.  Gopaul  Dutt  Pandey 

^  Dwarka  Das  v.  Rai  Sitaram     ..« 


Fropress  v.  Burah 


E. 


P. 


Fakharnddin   Mohamed  Ahsan  Chowdhrl    ». 

Official  Trustee  of  Bengal 
Fanindra  Deb  Baikat  v,  Rajeswardas 


Indian  Law 
Reports. 


Calcutta 

Low 
Reports. 


XX. 160 

ill.  102 

xxivV  60 

iv.  247 
XX.  139 
iv.  127 
xxi.  148 

xii.  I 
vii.  1 

xvii.  173 

ziii.  70 

ii.  18 
viii.  66, 
vii.  8. 
vi.  47 
V.  47 


viii.  93 
ix..  27 

1.65 
V.  149 

V.  116 

xviii.  22 
xiv.  I87 
Xvii.  122 
vii.  17 


V.  178 


viii.  197 
xli.  72 


xxi.  Cal.  142. 
i.  Bom.  367 


ili.Cal  198 
XXI  Cal  60 
ill.  Cal  47 
xxii.  All.  1 

xi.Cal.  237. 
v.  Cal.   644 

xviii.  Cal.  Ill 

xiii.  Cal.  181. 

vii.  Cal.  107 


vii.  Cal.  648 
viii.  Cal.  656 


iv.  Cal.  190 

iii.  Cal,  806 

XV.  Bom.  222 
XV.  Oal.  70 
xviii  Cal.  23 
vi.  Cal.  218 


iv.  Cal.  172 


vii.  Cal.  178 
xi  Cal.  463 


V.  465. 
i.  49. 

vi.  71. 


X.  281. 
vi.  101. 
iii.  661. 
iii.  561. 
vi.  628; 
X.61. 

xi.  210. 


iii.  31. 
ii.  629. 


vi.  146. 
V.  430. 


lit.  197. 


X.  176. 


•Afiii  pa^e  816.  \Ante page  462.  t^ni^  pagt  84    ^Ante  page  182.  ^Ante  page  367, 

%  Ante  page  ZO^. 
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Indian 
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Indian  Law 
Reports. 


Calcatta 

Law 
Reports. 


Forester  r.  Secretary  of  State  for   India*  in 

Council  ... 
Fuzul  Karim  v.  Haji  Mowla  Buksh 


Gajapatt  Radika  v,  Vasudeva  Santa  Sangara  ... 
Gajapathi  Nilamani  V.  Gajapathi  Radhamani... 
Ganesa  Katnamilyar  v,  Gopala  Ratnamaiyar  ... 
Ganga  Buksh  v.  Jagal  Bahadur  Singh 
Ganga  Pershad  Sahu  v.  Land   Mortgage  Bank 

of  India 
Gaur  Mohan  Chakerbaty  v.  TarasooDdari  Debi 
Gan  Kim  Swee  v.  Ralli  and  Others 
Genda  Puri  v,  Chhatar  Puri 
Ghasite  v.  Jaggu 
Ghasiti  v»  Umrao  Jan 
Girdhari  Lall  v,  Kantoo  Lall 

♦ Singh  V,  Hurdeo  Narain  Singh  ... 

Girishchunder  Maiii  v.  Rani   Anundmoyi    Debi 
Gobind  Lai  Roy  v,  Ramjanam  Misser 
Gokuldas  Gopaldass  v,  Rambux  Seochand 
Gonesh  Lall  Tewari  v.  Sham  Narain 
Gooroo  Das  Pyne  v.  Ram  Narain  Sahoo 
t  Gossain  Dalmir  Puri  v,  Moonshi  Gopi  Nath 
IGossain  Luchmi  Narain  Poor!  v.  Pokhraj  Singh 
Gossamee  Sree  Grudhareejee  v,  Rumanlolljee 

Gossamee 
Goswami  Shree  108  Shree  Girdhariji  r.  Sbree 

Goverdhan  Laiji  Gossain  Moharaj 
Gour  Chunder  Roy  v.  Protap  Chunder  Dass... 
Gouri  Shunkur  v,  Maharajah  of  Bulrampore  ... 
Govind    Lai   Roy   v.    Hemendra    Narain  Roy 

Chowdhary 
Graham  v.  Byjnauth  ... 
Greennder  Chunder   Ghose  V.  Troylockho 

Nath  Ghose  ...  ..• 

Gregson  v.  Rajah  Sri  Sri  Aditya  Deb 
Grenon  v,  Luchmee  Narain  Augarwalla 
Grish  Chunder  Chakerbutty  v.  Biseswari  Debia 

— V,  Jibaneswari  Debia 

Gujadhur  Pershad  v.  The  Two  Widows  of 

Emam  AH  Beg 
Gul'abdas  Jugjivandass  v.  Collector  of  Surat  ••• 
Gunga  Narain  Gupta  v.  Tiluckram  Chowdhry 
Gungapershad  Sahu  r.  Gopal  Singh 

—  V.  Maharani  Bibi  ,^ 

Gurdyal  Singh  v.  Rajah  of  Faridkote 
Gunisami  Pillai  v.  Siva  Kammi  Ammal 


IV. 

xvtii. 


137 
69 


xix.   179 

iv.  212 

vii.  173 

xxii.      68 

xxi.  1 

xiii!*  60 
xlii.  100 
XX. 193 
XX.  198 
i.321 
iii.  230 
xiv.  187 
XX.  166 
xi.  126 

xi.  69 


xvi.  187 
xxi.  13 
vi.  i" 


xviii.  78 

xxi,  86 
xvi.  221 
xxxiii.  119 


it.  206 
vi.  54 
XV.  119 

xi.  234 
xii.  47 
xxi.  171 
xxii.  119 


ili.  Cal  161. 
xviii.  Cal  448. 


XV.  Mad.  608. 

i.  Mad.  290. 

ii.  Mad.  270. 
xxiii.  Cal.  15. 

xxi.  Cal.  866 
xvii.  Cal.  698. 
xiii.  Cal.  287. 
ix.  All.  1. 
xxi.  Cal.  149. 
xxi.  Cal.  149. 


XV.  Cal.  66. 
xxi.  Cal.    70. 

X.  Cal.  1036. 
vi.  Cal.  213. 
X.    Cal.  860. 


xvii.  Cal.  8. 

xviii.  Bom.  294, 
vi.  Cal.  241 
iv.  Cal.  889. 

xvii.  Cal.  686. 
xviii.  Cal.  678. 

XX.  Cal.  873. 
xvii.  Cal.  223. 
xiv.  Cal.  8. 
vi.  Cal.  243 
vi.  Cal.  243 


iil  Bom.  186. 
XV.  Cal.  633. 
xi.  Cal.  136. 
xi.  Cal.  379. 
xxii.  Cal  222. 
xvii.  Mad.  347, 


1.97 


vi.  638. 


vi.  591. 


vii.  420. 
vii.  420. 


•  Anii  page  12,    f  ^f^^  PH^  ^^5.    %  Anit  page  189. 
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Haldar  Ali  v.  Tafladduk  Rasul    ... 

—  V.  Tasadduk  Rasul  Khan 

— ^  Khan  v%  Nawab  Ali  Khan 


Volume  and  page  of  tub 


Law 

Reports, 

Indian 

Appeals* 


Hail  Abdul  Razaak  r.  Munshi  Amir  Haidar  ... 

L  Mahomed   Faie  Ahmed  Khan  r.   Haji 

Giilam  Ahmad  Khan  •••  ••• 

Haouman  Kamut  v.  Hanuman  Mandar 

Mandar  v,  Hanuman  Kamut 

Hardeo  Buksh  ».  Thakur  Jowahir  Singh      ... 
*  p,  ■.——————  .•• 

Har  Lai  ».  Sardar      ... 
Hari  Ram  v,  Shcodial  Ram 

.Ravji  Chiplunkar  r.  Shapurji  Hormusji  ... 

Saran  Moitra  r.  Bhubaneswari  Debi 

Harripria  Debi  o,  Rukmini  Debi  ... 
t  Hart «.  Avigno        ...  ^.r' 

Hayatiin«-nissa  v.  Muhan^mad  All  Khan 
Hemangani  Dasl  9.  Kadar  Nath  Kundu  Chow- 
dhry       ...  •••  •••        »      *•• 

Hemanta  Kumari  Debi  v.  Brojendro  Kishore 
Roy  Chowdhry        ...  ...  -• 

Hemant  Kunwari  Debi  p.  Jagadundra  Naih 
Roy  Bahadur  ...  ...  ••• 

Hemchandar  Chowdhry  ».  Jagadendra  Nath 

Roy  Bahadur  .•• 

Hemmuni  Singh  r.  Cautv  ...    ^.  ... 

t  Het  Narain  Singh  v.  ftampershad  bingh    ... 
Hewanchal  Singh  r.  Jawahir  Singh 
Hira  Lall  v.  Budri  Dass 

- — '  9.  Ganesh  Pershad         ...  ••• 

Hurdey  Narain  Sahu  9.  Pundit  Rooder  Petkash 

Mitter    ,„ 
S  Hurpurshad  9.  Sheo  Dyal  ...  ^  ^  ^^  ^  -- 

Hurri  Bhusan  Mookerii  ».  Upendra  Lai  Mukerj 
g  Hurichurn  Rose  v,  Monindra  Nath  Ghose  ... 
Hurrinath  Chatteiji  v.  Mohunl  Mothoor  Mohan 
Goswami  ...  ••• ,.    ^        .... 

Hurish  Chunder  Chowdhry  9.  Kali   Sundari 
Debia    ..,  ...  ...        .        — 

Huno  Doorga  Chowdhrani  v,  Moharaiii  Surut 
Soondari  Debi  ...  .••  ••. 

Hurro  Nath  Rai  Chowdhri ».  Randhir  Singh  ... 
Hurronath  Ral   Bahadoor  v,  Krishna  Coomar 

Bukshi  ... 
Hurronath  Roy  r.  Gobind  Chunder  Dutt 
Hurro  Pershad  Roy  Chowdhry  v,  Gopal  Chunder 

Dutt       ..«  ... 

Hurro  Pershad   Roy  Chowdhry  v.  Shamaper 
saad  Boy  Chowdhry 


XV.  209 
zvii.  82 
svi.  183 
xi.121 

viii)  SS 
xviii.  168 
xviii.  168 
iv.178 
.•• 

xvi.  12 
xlii.  66 
XV. 196 
xix. 79 

xvii.  78 

xvi.  116 

xvii.  66 

xxi.  131 

xxl.  181 


Indian  Law 
Reports. 


Calcutta 

Law 
Reports. 


vii.  167 
ix.  64 

xl.  26 
iii.259 
xxiil.  97 
xix.  4 

xz. 188 

X.4 

ix.l 
xviii  1 

xiii.  128 
\u   198 

ix.82 

v.  31 


xvi.Cal.  184. 
xviii  Cal.  1. 
xvii  Cal  311. 
X.  Cal.  976. 

iii.  All.  490. 
xix.  Cal.  123. 
xix.  Cal.  123. 
Iii.  Cal.  622. 

xi.  All."399. 
xi.  All.  136. 
z.  Bom.  461 
xvi.  Cal.  40. 
xix.  Cal.  488. 

xil.  AlT.  290. 

xvi.  Cal.  768. 

xvi!.  Cal.  876. 

xxii   Cal.  214. 

xxii.    Cal.  214 
Xvii.  Cal.  804. 

xvii.  cil.  307 
il.  All.  792 
iv.  All.  406 

X.  Cal.  626. 

xxiv.  bal.  1. 

xxL  Cal.  8. 

ix.  Cal.  482 

viii.  Cal.  832. 
xviii.  Cal.  811. 

xiv.  Cal.  147, 

XIX.  Cal.  256 
iii.  Cal.  664 


vii.  404. 

vi.  6*61, 
xi.  109. 


xii.  1 
xii.  611. 


xii.  129. 
1.  499. 


'  ^A$tUfage  4ii.  f  Anupi%€  ilU.  i'  AnH  page  hH.  \  Aniipdgs  8&.  ||  ^nt4  pagi  bil 
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Name  of  ptnies. 


VOLaMB  AND  PAGE  OP  THE 


Law 

Reports, 

Indian 

Appeals. 


Indian  Law 
Reports. 


Calcotta 

Law 
Beporu. 


*  Hurro  Soondari  Debia    v,    Kesub    Chunder 

Acharjya 
Hursahai  Singh  v.  Syed  Lootf  Ali  Kban 
tHuBsain  Ali  Khan  v.  Khorsaid  Ali  Khan    ... 


Idromoni  Chowdhranicr.  Behari  Lall  MuUtck. 
Imambandi  Begum  v,  Kumleswari  Persbad  • 


t  Imrit  Kunwar  r.  Boop  Naraio  Singh 

Imdad  Hussain  v  Azizunnissa 

Indar  Kunwar  v,  Jaipal  Kunwar... 

Indar  Kumari  V.  Jaipal  Kumari    ... 

Indur  Chunder  Singh  o,  Radhakishore  Ghose... 

Irrawaddy  Flotilla  Company  v.  Bugwandass  ... 

Irvine  ».  Union  Bank  of  Australia 

Ismail  Ariff  v,  Mahomed  Chouse... 

IsrI  Out  Koer  v.  Mossumat  Ilansbutti  Koerain 

{  Issur  Chunder  Shahu  v.  Doyamoyi  Dasih    ... 


Jagadamba  Chowdhrani  v.  Dakhlna  Mohun  ... 

JaKatjit  Singh  v,  Sarabjft  Singh 

ii  Jaidialv.  Seih  Seta  Ram 

t  Jaimangal  Koeri  0.  MohkhuD  Koeri 

Janki  Kunwari  v.  Ajit  Singh 

Janoki  Debi  v.  Gopal  Acharjea     ... 

Jarao  Kumari  9.  Lalonmoni 

$  Jardine*  Skinner  &  Co.,  v.  Rani  Surut  Soon- 

dad  Debi 
Jaswant  Singh  v  Sheo  Narain  Lai 
Jibunnisa  »•  Atghir  Ali 
Jivan  Singh  v,  Misri  Lai 
Jogendro  Bhupati    Hurrochaodra  Mahapatra 

p.  Nityanand  Man  Singh 
Jogeswar  Narain  Deo  v,  Kam  Chand  Dutt     ... 
Joumenjoy  Coondoo  v.  Watson    ... 
Joy  Narain  Giri  v,  Giriah  Chunder  Myti 
judoo  Lall  Mullick  v.  Gopaul  Chunder 

Mookerjee 
Jugar  Nath  Bhrambar  Boy  v.  Ram  Gobind 

Juggodeb  ... 

**Tugernath  Sahoop.  Synd  Shah  Mahoromad 

H  ossein 
tfjuggodumba  Dossee  p.  Tarakant  Bannerji, 
Juggacn  Keshore  p.  Joiendro  Mohun  Tagore 
I^Jugul  Keshore  p.  Glidhar  Lai 


ii.  28 


vii.  8( 
xiii.  160. 
ui.  118 

zxiii.  8 

%r.  127 
ziv.  1 
six.  90 
zviii.  121 
iv.86 
XX.  99 
X.  150 


xiii.  84. 
zviii.  166 
viii.215 

xivri48 

X.32 
xvii.  146 

V.  164 
xxi.  6 

xxiii.  1. 

xvii.  128. 
xxiii.  87 
xi.   94 
V.   228 

xiii.  77 


ii.  48 
xi.  66 


V.  Cal.  770. 
xiv.  CaI.  109. 
xxil.  Cal.  1006 

xxiii.  Cai.  483. 
XV.  Cal.    726. 
xiv.  Cal.  290. 
xlx.Cal.  607. 
xviii.  Cal.  620. 
iii.  Cal.  280. 
XX.  Cal.  834. 
x.CaJ324 


xiii.  Cal.  808 
xix  Cal.  169. 


XV.  Cal.  68 
ix.  Cal.  966 
xviii  Cal.  224 


xvi.  All.  167. 
xvii.  Cal.  937. 
xviii.  All.  146. 

xviii.  Cal.  151. 
xxiii.  Cal.  670. 
X  Cal.  901. 
iv.  Cal.   434. 

xiiL  Cal.  186. 


X.  Oal.  985 


V.267. 

vi.l«3. 
vi,76 


xiii.  4ia 


X.  6n. 

xul.  30. 
iii.  140 


vi,  I2L 


*Ante page  2n.  ^ Ante  page  i^2.    t'^ ft ie  pif£e  227.  i  A fU  paie24.  JlAmU  pt^e  iOO. 
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(  1  ) 


Names  of  parties. 


Volume  and  page  of  the 


Law 

Reports 

Indian 

Appeals. 


Indian  Law 
Reports. 


Calcutta 

Law 
Reports. 


"Jumoona  Dassya  Chowdhrani  v»  Bamasoon- 

derai  Dasoja  Ohowdhrani 
tjuaeswar  Das  v   Mahabeer  Singh  and  Others 
^JuDg  Mohan  Singh  r.  Doohun 


Kader  Moideen  v.  Nepean 

Kali  Das  Mullick  v.  Kanhya  Lai  Pundit 

Dhutt  J  ha  V.  Sheikh  i^bdool  Ali 

{ Kishen  Tagore  v.  Judoo  Lall  ^follick 

Kishore  Dutta  Gupta  Muzoomdar  v. 

Bhiisan  Chunder     ... 

. Koniul  Mozoomdar  v.  Uma  Shunkur 

Moitra 

Krishna  Tagore  v.  Secretary  of  State  for 

India     ..•  •••  ... 

Parshad  v.  Anand  Roy 

Ealka  Singh  v.  Paras  Ram 

Kamar-un-nissa  v.  Husaini  BIbi  ...  ••• 

Kamini  Debt  v.  Asutosh  Mukerji 

Kameswar  Pershad  v.  Rajkumari  Ruttun  Koer 

V,  Run  Bahadur  Singh    ... 

Karan  Sineh  v.  Raja  Bakar  Ali  Khan 
Karorpati  Narain  Singh  p.  Mussamat  Ratan 
Koer     •«•  •••  •••  . 

KarunabdhI  Ganesa  Ratnamaiyar  r.  Gopala 
Ratnamaiyar 

—  V,  Rama- 

Ratnamaiyar      .„ 
Keshore  Bun  Muhunt  r.  Dwarka  Naih  Adhikari 

— *  p.  Prosunno  Coomar 

Adhikari 
Kishori  Mohun  Roy  v.  Ganga  Bahu  Debi 
Khagendra  Narain  Chowdbry    v,    Matangini 

Dibi      ... 
Khoo  Kwat  Siew  v.  Wool  Talk  Hwat 
Khrishna  Kishori  Ohowdhrani  ».  Kishori  Lai 
Roy       ...  ...  ...    . 

Kishen  Dutt  Raja  v.  Mumtaz  Ally  Khan 
Kishna  Nand  w.  Kunwar  Pertab  Narain  Singh, 
II  Kishnanand  Misr  v.  The  Superintendent  of 

Encumbered  estatesi  Mehdowna 
Kissory mohun  Roy  r.  Hursook  Dass 
Konwur  Doorganatb  Roy  9.  Ram  Chunder  Sen 
Kosalarama  Pillai'v.  Periasami   ... 
Krishna  Behari  Roy  9.  Brojeswari  Chowdranee 
K'ishnamav.  Krishnasami 
Kristo  Indro  Shah  9.  Huromonee  Dassee 
Kristoromoni  Dasi  o.  Narendro  Krishun 
Kuar  Balwant  Singh  v,  Kuar  Djwlut  Singh  ... 
Koar  Nirbhai  Das  v.  Rani  Kuar  ... 


ipala^ 
ama-  | 


iii.  72. 
iii.  I. 


zzi.  96. 
xi.  218, 
xvi.  96. 
vi.  190. 

xvii.  169. 

Z.I38. 

XV.  186. 

zv.  18. 
xxii.  68. 

xv.'i69. 
xix.  234. 

viii.  8. 

ix.  99. 

zxii  12. 
vH.  173. 

zxi.  69. 

xxu  89. 
zxii.  183. 

xvii.  62. 
zix.  16. 

xiv.  71. 
vi.  146. 
xi.  88. 


xvii,  17. 
iv..  62. 

V.  61. 
ii.  233. 
vi.  120. 

i.  84. 
xyi.  29. 
xiii.  67, 


i.  Cal.  289. 
i.  Cal.  163. 


zzi.  Cal.  882. 
zi.  Oal.  121. 
zvi.  Cal.  627. 


zviii.  Cal.  201. 

z.  Cal.  232. 

zvi.  Cal.  173. 
zv.  Cal.  471. 
zxii.  Oal.  434. 

iii.  All.  266. 
xvi.  Oal.  103. 

xz.  Oal.  79. 

vi.  Cal.  843. 
y.  All.  1. 

xxii.  Cal.  619. 


ii.  Mad.  270. 

xxi.  Cal.  784. 

zxi.  Cal.  784. 
xxiii.  Oal.  228. 

xvii.  Cal.  814. 
xix.  Oal.  223. 

xiv.  Cal.  486. 
V.  Cal.  198. 
z.  Cal.  786. 


zvii.  Cal.  436. 
ii.  Cal.  341. 
i.  Mad.  812. 
i.  Cal.  144. 
ii.  Mad.  62. 

xvi.  Cal.  383. 
viii.  All.  316. 
xvi.  All.  274 


V.  97. 


ziii.  379. 


viii.  361. 


V.213. 


U.  81. 
vi,  201 


«  26  W.  K.236.    t  2^  W.K,  ^4.  t  AiUe  pa^e  106.  $  Ante  page  2d6.  jl  Ante  page  278. 


(    li    ) 


Names  of  parties* 


Volume  and  page  of  the 


Law 

Reports, 

Indian 

Appeals  t 


Indian  Law 
Beportft. 


Calcutta 
Law 
Reports, 


Kamar  Biseswar  Roy  ».  Knmar  Shoshi  SIkha* 
res  war  Boy  .-  ••« 

Kumar  Tarakeswar  Boy  r.  Kumar  Shoshi  Shi- 
kbareswar  ...  ••« 

Kunwar  Ram  Lai  r.  Nil  Kantb   ...  .- 

KustoorChand  Bai  Bahadur  »•   Bai  Dhuapat 
Singh  Bahadur        ...  .-  .- 


Luchcfaan  Kunwar  v,  Anant  Singh  ••• 

— — —  V.  Manorath  Ram 
Lachman  Sineh  9.  Mussammat  Puna 
Lachmeswar  Singh  v.  Manowar  Hossein        ... 
Lachmi  Parshad  v.  Maharajah  Narendro  Ri* 

shore  Singh  Bahadur 
Lakshman  Dada  Naik.  v.  Ram  Chandra  Dada 

Naik     ..• 
*Lal  Seetla  Buz  r.  Ranee  Janki  Koer       .».  \ 
Lai  Shunkur  Buz  9.  Ranee  Janki  Koer     ...  } 
Lala  Aroarnath  Sah  v.  Rani  Achan  Kuar 
— ^Chhajmal  Das  v.  Bri|  Bhnkan  Das 
— Gowri  Shanker  Lai  v.  Janki  Pershad      ... 
— ^-Muddun  Gopal  Lai  v.  Mussamut  Khi- 

khinda  Koer 
tLala  Sham  Soondar  Lai  r.  Sooraj  Lai 
Lalit  Mohun  Singh  Roy  r.  Chukkun  Lai  Boy 
Lalla  Chhajmal  Das  v.  Brijbhukan  Lai 

t Sheo  Pershad  v.  Juggernath  ^ 

§Lallchand  v.  Agra  Hank 

ULalta  Parshad  r.  fiheikh  Azis-ud-dln 

Ledgard  v.  Bull 

Lekraj  Kuar  v.  Mahpal  Singh 

JLelanund  Singh  v,  Luchmun  Singh 

Lakut  Uoisein  v.  Sur  Sahainand 

$Lokhee  Narain  Roy  Chowdhry  v.  Kalypuddo 
and  Shampuddo  Bandopadhya 

Luchman  Singh  ».  Puna  and  others 

Luchmun    Lai    Chowdhry    v.    Kanbya    Lai 
Mowar... 

Luchmeswar   Singh  v,  Chairman  of  the  Dnr- 
bhanga  Municipality  .^ 

Luchmun    Singh   ana   others  ».    Shumshare 
Singh    •••  •••  •.  ... 

Lukkhl  Narain  Jagadeb  v.  Maharaja  Jadu  Nath 
Das       ...  ••• 

Lulloobhoy  Bappoobhoy  ».  Casibai 

Lutchman  Sahai  Chowdhry  v,  Roy  Jung  Baha- 
dur       ...  ...  ... 

Luif  Ali  Khan  v.  Fateh  Bahadur 


*  Antepag€  148.  \  Ante  page  20.  %  Ante  page 
H  Ante  pages  Z'^.Z'^, 


xvil.  6. 

zisi. 
zx.  112. 

zzii.  162. 


zxii.  25. 
zzii.  26. 
zvi.  126. 
ziz.  48. 

xiz.  9. 

vfi.  181. 

V.  1. 

ziz.  IIMJ. 

zzii.  199. 

zvli.  57. 

zviii.  9. 

xziv.  76. 
xxii.  199. 

Z.74. 
zviii.  111. 

zxiv.  49. 
ziii.  184. 
vii.  68. 

zvi.  i95 

ii.  154. 
xvi.  126. 

Sxii.  61. 

zvi.  90. 

li.  68. 

zxi.89. 
vii.  212. 

viii.  210. 
zvi.  129. 


1?b.  §  AnU 
^  23  W.  R 


zvn.Oal.68a. 

ix.  Oal.  V62. 
xz.  Cal.  843. 

zxiii.  Cal.  26. 


zzii.  Cal.  445. 
zzii.  Cal.  446. 
zvi.  Cal.  763. 
xix.  Oal.  263. 

ziv.  All.  169. 

▼•  Bom.  48. 


ziv.  All.  420. 
zvii.  All.  611. 
zvU.  Oal.  809. 

zviii  Cal.  341. 

zziv  Oal.  834. 
zvii.  611. 


xiz.  AH.  209. 
iz.  All.  191. 
V.  Oal.  744. 

zvii.  oil.  847. 


zvi.  Cal.  763. 
zzii.  Cal.  609. 
zviii.  Cal.  99. 


zzi.  Cal.  604. 
V.  Bom.  110. 

viii.  Oal.  224. 
zvii.  Oal.  23. 


ziii.  62. 


Tii.  820. 
i.  318. 


ziii.  266. 


▼I.  593. 
z.  169. 


vii.  445. 
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(    lii    ) 


Names  of  parties. 


Volume  and  page  of  tub 


Law 

Reports 

Indian 

Appeals. 


Indian  Law 
Beports. 


Calcutta 

Law 
Reports. 


"Macrea,  Exparte      •»  ...  ••• 

Madan  Mohan  La)  v.  Lala  Sheo  Sankar  Sahai 
Madho  Pershad  v,  Go)adbar        ... 

—p.  Mehrban  Singh 

Singh  p.  A judhia  Singh     ... 

Madras  Railway  Company  v.  Zemindar  of  Oar- 

vatenagarum 
Ifahabir  Pershad  Singh  v,  Macnaghten 
Mahabir  Pershad  v.  Markunda  Kath  Sabal  ... 
Mahabir  Pershad  v.  Adhikari  Kuar 
Ifahabir  Pershad  v,  Moheswar  Nath  Sahai     ... 
Mahabir  Pershad  v,  Radha  Pershad  Singh     ... 
Mohammad  Aman-Ullah  Khan  v,  Badan 

Singh      ...  ...  •••  ••• 

Mahant  Gajraj  Puri  v.  Achaibar  Puri 
fMaharajah  of  Bulrampur  v,  Uman  Pal  Singh 

and  another  ... 

———of  Burdwan  r.   Srimati  Tara  Soon- 

dari  Debia  ...  ... 

Jagatjit    Singh  r.    Rajah  Sarabjlt 

Singh     ... 
-'  Luchmeswar  Singh  v.  Chairman  of 

the  Durbhanga  Municipality     ... 

Mirza    Sri  Ananda    v,    Pidaparti 


Surianarayana  Sastri 

Per  tab  Narain  Singh  v,  Maharanee 


Snbhao  Koer 


Ra! 


-  Badha  Pershad  Singh  v.  La)  Sahab 
..•                •».  ... 
r.  Babu  Urn- 


bica  Pershad  Singh 

Sir  Luchmessar  Singh  Bahadoor  v. 


Sheikh  Manowar  Hossein 

Maharani  of  Burdwan  v.  Martunjoy  Singh    ... 

■  Fultehsangji  v,  Dessai  Kallianraiji... 

— Indar  Ennwar  and  another  r.  Maha- 
rani Jaipal  Kunwar 

Inder  Kamari  v,    Maharani   Jaipa) 


Kumari 

Rajroop  Koer  ©.  Syed  Abdul  Hosein, 

5  Sarnamoayi ».  Maharajah  Nripen- 

dra  Narain  Bhoop  Bahadoor     ... 
Maharaval    Mohansingji    v.    Government    of 

Bombay 
Mahashoya  Shosimath  Ghose  v.  Srimati 

Krishna  Soondari  Dasi 
Maheshar  Buksh  Singh  v,  Ratan  Singh  ••• 

Mahomed  Alidool  Hai  v,  Gujraj  Sahai 


zx.  90. 

xi.  186. 
xvii.  IH. 
XV.  77. 

i.S64. 
xvi.  107. 
xvii.  11. 

xvii.  11. 


xvi.  148. 
xsl.  17. 

▼.226. 

X.  19. 

xviii.  165. 

xvii.  90. 

Siii.  88. 

iv.  228. 
V.  171. 

xvii.  160. 


xix.  48. 

xiv.  SO. 

i.  84. 

XV.  127. 

xlv.  1. 
vii.  240. 


viil.  77. 

vii.  250. 
xxiii.  57. 
XX.  70. 


XV.  AH.  310. 

xii.  Cal.482. 

xi.  Cal.  111. 

xviii.  Ca).  157 

XV.  Cal.  515. 


xvi.  Ca).  682. 
xvii.  Cal.  584. 
zxii.  Cal.  942. 
xvii.  Cal.  584. 
xviii.  Cai.  542. 

xvii.  Ca).  137. 
xvi.  All.  191. 


ix.  Cal.  619. 

xix.  Cal.  169. 

xviii.  Ca).  99. 

ix.  Mad.  307. 

iii.  Cal.  626. 
iv.  Cal.  184. 

xiii.  All.  63. 


xix.  Cal.  268. 
xiv.  Cal.  365. 


XV.  Ca).  725. 

XIV.  Cal.  290. 
vi.  Cal.  394. 


V.  Bom.  408. 

vi.  Cal.  381. 
xxiii.  Cal.  766, 
XX.  Ca).  826. 


xiii.  84. 


i.  113. 


vii.  629. 


vii.  313. 
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(    liii    ) 


Names  of  pariiei. 


Volume  and  page  of  the 


Calcuttt 

Law 
Reports. 


Mahomed  Abdul  Kadir  v.  Amtal  Earim  Bana 

< —  Absan-ul*lab  Ohowdhry  p.  Amar 

Chand  Kundu         ...  ...  ... 

• AlUf  AH  Khan  9.  Ahmed  Baksh 

— ^ Buksh    Khan    ».  Hosseini    Bibi... 

Hossain  Khan  v.  Mohammed 


Nihal-ud-din 

-—  Riasat   Ali   v.    Massumat    Hasin 


Bana 

Maina  v.  Brij  Mohan  ... 
Majid  Hosain  9.  Mussamat  Faiz*un-Nissa 
Makund  Ram  Sukul  v.  Salig  Ram  Sukul 
Manick  Chand  v.  Hira  Lai  ••• 

Mansur  Ali  Khan  v.  Sarju  Prasad 
Man  war  Ali  v.  Unnoda  Pershad  Boy 
Marcar  v.  Sigg  ...  ...  ... 

Mariam  Begum  v,  Mirta  ..• 

Mary  Tug  Company   Limited    9,  British  India 

Steam  navigation  Oompany  Limited 
Hathura  Das  v.  Raja  Narindar  Bahadur  Pal... 
Mathusri   Umamba   Boyi   Saiba  v,   Mathusri 

Deepamba  Boyi  Saiba 
Maul VI  Muhammad    Abdul    Majid  v,  Muham- 
mad Abdul  Aziz       ...  ...  ... 

fMayor  of  Lyons  r.  Advocate-General  of  Bengal, 

Meenakshi  Naidoo  9,  Subramanja  Sastri 

—  '  Naidu  9,  Immudi  Kanaka  Ramaya 

Koonden 
Heer  Mahomed  Hossein  9.  Forbes 
— ^  Beasut  Hossein  9,  Hajee  Abdoollah  and 

Others 
tMehdi  Begum  v,  Roy  Hurri  Kishan 
Miller  9.  Sheo  Pershad 
■         V.  Babu  Madho  Das 
Mina  Eonwari  ».  Juggnt  Setani    .., 
Mir   Mohamed   Mozuflfer   Hossein  v,  Kishorl 

Mohun  Roy  ...  ... 

Mirza  Himmut  Bahadoorv.  Mussumut  Saheb- 

zadee  Begum 
5 Mahomed   Aga  Ali  Khan   Bahadoor  ». 

Widow  of  Balmakund 
Misir    Raghobardial    9.    Rajah    Sheo    Biksh 

Singh     ...  •••  ...  .., 

Uitchell  9,  Mathura  Dass 
Modhusudan  Das  v,  Adhikari  Prapanna 
Mohammed  Ewazv.  BirjLall 
Mohesh  Lai  9.  Mohunt  Bawan  Das 
. Narain   Moonshi   v.    Taruck  N  a  t  h 

Molira  ... 
Mohima  Chunder  Mozoomdar  9,   Mohesh 

Chunder  Neogj        ...  ... 

Mohini  Mohun  Das  v.  Bnngsi  Baddan  Sahai  Das, 


zy.220.     xvi.  Cal.  161. 
xvii.  28.    xvii.  Cal.  498. 


XV.  8L 

X.  45. 

XX.  155. 
xvii.  187. 

xvi.  19. 

xxi.  47. 

xiiirilS. 

vii.  1. 

vii.  88. 

xvi.  176. 

XXIV  129. 
xxiii.  138. 

xxiii.  28. 

xxiv.  22. 

iii.  82. 

xiv.  160. 

xvi.  1. 
ii.  1. 

i.72. 

x."98. 

xxiii.  106. 

X.  119. 

xxii.  129. 

1.23. 

iii.  241. 

«.197. 
xii.  150. 
xvii.  9. 
iv.  166. 
X.  62. 

XX.  80. 

xvi.  23. 


XV.  Cal.  684. 

bu  CaL  946. 

xxi.  Cal.  167. 

xli.  All.  687. 

xvi.  Cal.  468. 

XXI.  Cal   590. 

XX.  Cal.  45. 

ix.  AIL  20. 

V.  Oal.  644^. 

ii.  Mad.  239. 

xvii.  Oal.  234. 

xxfv.  Cal.  627 
xix.  All.  39. 

xix.  Mad.  120. 

x!x«  All.  166. 
i.  Cal.  303. 
xi.  Mad.  26. 

xU.  Mad.  142. 


vi.  All.  84. 
xix.  All.  76. 
X.  Cal.  196. 

xxii.  Cal.  909. 


he.  Cal.  439. 
viii.  All.  6. 
xvii.  Oal.  616. 
i.  All.  466. 
ix.  Oal.  961. 

XX.  Cal.  487. 

xvi.  Cal.  473. 
xvii.  Cal.  518. 


ziii.  330. 


vL  71. 


xiii.  305. 
xiii.  385. 


xii.  620. 


.221. 
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(    liv    ) 


Names  of  parties. 


Mobummud   Buhadoor  Khan  v.  Collector  of 

Bareilly  and  Others 
Mohunt    Bbagvan    Raroanuj  Das  v,  Mobuat 

Bogbunundan  Ramanuj  Das      ... 

■■  ModbuBudan  Das  v,  Krishna  Prapanna 

Ramannuj  Das 
Moniram  Kolita  p.  Kerry  Kolitany 
Monlvi  Aba  Mahomed   Abdool  Kader  v.  Sri- 

mat!  Amtal  Karim  Banu 
-^— •  Mahomed  Shamsool  Hooda^r.  Shewuk- 

rani 
—  —  Muhammad  Abdul  Majid  r.  Mussumat 

FatJma  Bibi 
Moujog  Moon  Htaw  v,  Mah  Hpwah 

Shoay  Atl  v.  Ko  Byaw    ... 

Muhammad  Abdul  Majid  v.  Fatima  Bibi 

■' r.  Muhammad  Abdul  Aslz 

Evae  V.  Birj  Lai 

— -  Faiz  Ahmad  Khan  v.  Ghulam  Ah- 

.  mad  Khan  . 
Ikram-ud-din  v,  Mussammat  Naji. 

ban 

■" Ismail  Khan  v,  Fidayatunnissa    ... 

— — • Murataz  Ahmad  r.  Zubafda  Jan  ... 

— All  Khan  v,  Sheorutangir 

■  —  Yusuf  tr.  Muhammed  Husain 

• .Yusuf  Khan  v.  Abdul  Rahman  Khan, 

Muhammad  Nawaz  Khan  v,  A  lam  Khan 
Mungal  Pershad   Dichit  v,  Grija   Kant  Lahir! 

Chowdhry  ... 

MuDgniram  Marwari  t>.  Mohunt  G  a  r  s  a  h  a  i 

Nund  ...  ,., 

*  Mungul  Das  v,  Mohunt  Bawun  Das  !!. 

Manna  Lai  Choadri  v,  Gajraj  Singh 
Munnoo    Lall    ».    Lala    Choonee    Lall    and 

Others 
fMussaromat  Adit  Koer  r.  Ganga'Pershad  Singh 
— Amanat  Bibi  v,  Lucbman  Pershad 

and  another 


Basmant  Kowari  p.   Babu  Kirit 

Narain  Singh 

Basso  Kuar  ▼.  Lala  Dhum  Singh  !.. 

— ^Bebea  Sahodra  r.  Roy  Jung  Bahadoor   ... 
$ —  Bhagbutti  Daee  v,  Cho  w  d  h  r  y 

Bholanath  Thakoor 
Bilasmoni  Dasi  v.  Rajah  Sheo  Per- 

rfiad  Singh 

— Chand  Koer  v.  Partab  Singh 

DuTga  Chowdhrain  v,  Tawahir  Singh, 

Hyat-un-Nissa  v,  Sayyid  Muhammad 


All  Khan 


Volume  and  page  of  the 


Law 

Reports, 

Indian 

Appeals. 


Indian  Law 
Repons. 


Calcutta 

Law 
Reports. 


i.  167. 

zzii.  94. 

XTii.9. 
vii.  116. 

XV.  229. 

ii.  7. 

xii.  159. 

xl.  109. 

iii.  61. 
xii.  159. 
xxiv.  22. 
iv.  166. 

viii.  25. 

xxiii.  167. 

xvi.'205. 
xxiii.  76. 

xviii.  73. 
vlii.  123. 
xvi.  195. 


i.  244. 


xiv.  18. 


XV.  211. 
viii.  210. 

il  256. 

ix.  33. 
XV.  166. 
xvii.  122. 

xvii.  73. 


xxii.  Cal.843. 

xvii.  Cal.516. 
V.  Cal.  776. 

xvi.  Cal.  161. 


viii.  All.  89. 

X.  Cal.  777. 

i.  Cal.  330. 

viii.  All.  39. 

xix.  All.  166. 

1  All.  466. 

iil.  All.  490. 

xix  All.  95. 
viii.  All.  616. 

xi.  All.  460. 
xxiii.  Cal.  934. 

xvi  Oal.  62. 
xvi.  Cal.  749. 
xviii  CaL  414. 

viii.  Cal.  61. 

xvii.  Cal.  347. 

xvii.  Cal.  246. 


xiv.  Cal.  308. 


xi.  AU.  47. 
Tiii.  Cal.  224 

i.  Cal.  104. 

vlii.  Cal.  664. 

xvi  Cal.  98. 

xviii.  Cal.  23. 

xii.  All.  290. 


vi.  322. 


xl.  113. 


xi.  215. 


•  Ante  page  140.    f  Ante  page  207.    %  AnUpage  862.    S  26  W.  B.  168. 
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If  MDCS  Ol  (MVtict* 


Volume  and  pAcas  or  thk 


Law 

ReportSi 

lodiaa 

Appeals* 


Indin  Lav 
BeportiL 


L«w 

Reports* 


^MofMinMit  Imrit  Konwtr  w.  Boop  Naraln  Stiigli 
f  J>i  Maogal  Koei I  »•  lintunitt 

Mohkem  Koeri      ...  ...  ^. 

Lacfaho  •.  Majrs  Rsni    ... 
' — Lacbluia  Kaowsf  v.  Aoaot  Singh  ... 
V,  Manoraih    Ram, 


t Mebdi  Bmm  v.  R07  Harri  Eesben, 

.— Nanomi  Baboasin  w.  Modun  Mohan, 

i  Phoolbas  KooDwar  v.  Lalla  Jogeshui 


Sahojr 


Rajetwarl  Knar  9.  Rai  Bal  Krishan 
Sander  9.  Masaamat  Parbati 

>oraj  Makhi  Konwar  v*  Mosiaiiiat 


Bhagwaii  Konwar... 

-Thakro  v.  Ganga  Pershad 


Mostoorie  Bank  v.  Ba]mor 

Matia  Chetti  v.  A.  V.  Sabramaniea 

Matta  Vadaganadha  Tevar  v,  Dorasinga  Tevar 

MatUyan  Ohettiar  ».  Sangili  Vira  Pan^ia 

Chinnathambtar 
Muthuswani  Mudaliyar  v,  Sanambedu 

Muthakomaraswami  Madaliyar 
Mathavadaganadha  Terar  v.  Periatami        — 
M/Iapore  »•  Yeo  Kay 


Nagardat  Saubhagyadat  9.  Conserrator  of 

Forests 
Najban  Bib!  9.  Chand  Bibi 
Nam  Narain  Singh  v.  Boghunath  Sahai 
Nan  Ktry  Phaw  v.  Ko  Htaw  Ah 
Ntndi  Singh  r.  Sita  Ram  ... 

Narain  Singh  9.  Shimbhoo  Singh 
Narayanrao  Bamchandra  Pant  v.  Bamabal    ... 
Narlndar  Bahadur  Singh  v,  Achal  Bam 
Narotam  Das  v.  Sheo  Pargash  Singh 
Narpat  Singh  v,  Mahomed  Ali  Hassan  Khan 
Navlvahoo  r.  Turner  ... 
Nawab  Ibrahim  Ali  Khan  ».  Ummatulsohra  ..« 
—  Khaja  Ahsanulla  Khan  Bahadoor  »• 

Hurri  Ohurn  Mosoomdar 
^ Malka  Jahan  Sahiba  v.  Deputy  Oommis 

sioner,  of  Lucknow...  ...  ..« 

— Mirsa  Ali  Kadar  Bahadur  ».  Indar  Parshad 
»—  Muhammad  Atmai  Ali  Khan  v,  Mas- 

sammat  Lalli  Begum  .,« 

— — — ^  — Amanulla  Khan  r.  Badan 

Singh    ...  ••• 

Nawab  Sahib  Mirsa  »•  Mussumat  Umda 

Khanam 


x.1. 
ndi.S8. 
sxiL  25. 

uU7. 
xiv.  I4S. 
XYi.186. 


XT.  29. 
i«.70. 

viii.'w. 

is.  128. 

saiii.  88. 
svii.  128. 
siv.  168. 


vii.  55. 
X.  183. 
xix.  185. 
xii.  48. 
xvi  41, 
iv.  15. 
▼i.  114. 
XX.  77. 
xi.  83.J 

xvl."i5«. 
xxiv.  1. 

xfx.  191. 

▼f.  68. 
xxiii.  92. 

is.  8. 

xtI.  118. 

xix,  83. 


▼.  AH.  168. 

xxiL  Cal.  445. 

xxU.  Cal.  445. 

xiiL  Cat  21. 

I  Cat  226. 
ix.  Alt  71S. 
xii.  Alt  61. 


X.  Alt  197. 

!▼.  Alt  500. 

xviii.  Cal.  616. 

f  ii.  Mad.  290. 

▼t  Mad.  1« 

xis.  Mad.  405. 
xix.  Mad.  451, 
xtv.  Cat  801. 


iv.  Bom.  264. 

X.  Cal.  238. 
xix.  Oal.  678. 
xiii.  Cal.  124. 
xvi.  Cal.  677. 

t   All.  825. 
iit  Bom.  415. 

XX.  C^l.  649. 

X.  Cal.  740. 

xi.  Cat  I. 
xiii.  Bom.  520. 
xix.  Alt  267. 

XX.  Cat  86. 


xxiit  Cat  950. 
vut  Cal.  422. 
xTii.  Cal.  187. 
xhc.  Cat  444. 


X.81]. 


xii.  169. 


xiii«  401. 


vt  162. 


•  Anftpa^  220.  \Anit  pd^e  480.  1  Ante  fate  171.  $  %  W.  B,  285.  lAnU  page  99. 
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(     Ivi     ) 


Names  of  parties^ 


Kawab  Sahib  Mirza  v.  Mussammai  Gunna 

Khanum 
Nawab  Sultan  Mariam  Begum  ».  Nawab  Sahib 

Mirza, 
* Umai-uz-zohra  v,  Nawab  Mirza  Ali 

Kadra 

^'azi'  Begum  v  Nawab  Sahib  Mirza." 

Zainulabdin  Khan  v,  Muhammad 

Ashgar  All  Khan     ... 
Neikrann  Dobay  v.  Bank  of  Bengal 
New  Beerbhoom  Coal  Company  v.  Boloram 

Mahata 
Nidhoomony  Debya  v,  Saroda  Pershad 

Mookerjce 
Nilakani  Banerji  v.  Suresh  Chunder  MuIJick 
tNilmoney  Duo  v,  Modhoo  Soodun  Roy 
Nilmoni  Singh  Deo  Bahadurs.   Kiril  Chunder 
Chowdry  ,„ 

' ».  Rambhandhoo  Roy  *** 

V.  Taranath  Mookerji  [\[ 

V,  Umanaih  Mukerji 


VOLUMIC  AND   PAGE^OF  THE 


Law 

Reports, 

Indian 

Appeals, 


Indian  Law 

Reports, 


TNiiioKissoree  Dosbee  p.  Jogendro  Nath  Mullick 
Norender  Narain  Singh  v.  Dwarka  LalAiundur 
Isorendra  Nath  Sircar  v.  Kamalbasini  Dasi  I 
|:,'ursmgh  Doss  v,  Kai  Narain  Doss 
Nurul  Hossein  p.  Sheo  Sahai 


xiz.  83. 
xvi.  176. 

xvi.  176. 

XV.  12. 
xix.  60. 

vii,  107. 

iii.  253. 
xii.   1 71. 


Official  Truslee'of  Bengal  v.  Krishna  Chunder 
Mozoomd;;r 

Olpheris  and  .Macnaghten  v.  Mahabir  Pershad 

Singh    ...  .,, 

Omrao  Begum  v.  Government  of  India 
~  ~  ^'  .Secretary  of  Slate  for  India.* 

Uolagappa  Ohcity  p.  /^rbuthuot  ... 
Orde  V,  Skiiyier 


Palakdhari  Singh  v.  The  Collector  of  Gorakh- 

Pallikclagatha  Marcar'p.  Sicg 
Parbati  Charan  Chaiierji 

pL'I^kTJ;  ^"^\^.  ^'PSb  V.  Padm'anand  Singb, 
Partab  Bahadur  Singh  v.  Chitpal  Singh 
— .  Nara.n  Singh  p.  Trilokinath  Singh         .*" 
Sy!.!'^^   ^^?   "•    ^-^»*^«^   Sooryah 
Peacock  p.  Byjnauth  .'.7 


XX,  95. 

viii.  90. 
ix.  174. 
r.  80. 
V.  65. 
V.  18. 
xziii.  18. 

xix.**22L 


xii.    166. 

X.  25. 

X.  39. 
xix.  95. 

i.   268. 
vii.  196. 


vii.  83. 
XX  ii.  193. 

xix.  33. 
xi.  197. 

iv.  109. 
xviii.  78. 


Calcutta 

Law 
Reports. 


xix.  Gal.  444. 
xvii.  Cal.  234. 

xvix.Cal.234 

X.  All.  166. 
xix  Cal.  322. 

V.  Cal.  932. 
xii.  Cal.  414. 


XX.  Cal.  847. 

vii.  Cal.   388. 

ix.  Cal.  295. 

X.  Cal.  19. 

iii.  Oal.  397, 
xxiii.  Cal.  663. 

".  Cal.    1. 


xii.  Oal.  239. 

ix.  Cal.  r66. 
ix.  Cal.  704. 
xix.  Cal.  684. 

iii.  All.  91. 


vii.  247. 


X.  3f'3. 
^ii.  361, 
Xiii.  311. 

J-  319. 


XV.  All.  261. 
ii.  Mad.  239. 
xvii.  All.  498. 
XV.  Cal.  342. 
xix.  Cal.  174. 
xi.    Cal.  186. 

i.  Mad.  262. 
Xviii.  Cal.  673. 


xi.  494. 
xii.  61^5. 


vii.  296, 


•  ^isU  page  208.  UnU  page  164.    %  Ante  page  160. 
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Names  of  parties. 


Volume  and  page  of  the 


Law 

Reports, 

Indian 

Appeals. 


,  Indian  Law 
Reports. 


Calcuta 
Law 

Reports. 


Padda   Ramappa  Nayanivaru  v^    Bangari  Se- 

shamma  Nayanivaru 
Periasami  v.  Ramasaroi  Chetti     ... 
Pertab  Chunder  Ghose  v.  Mohendra  Purkait... 
Pettachi  Chctliar  v,  Sangili  Vera  Pandia  Chin- 

nathamhiar 
Pittapur  Raja  V.  Suriya  Rao 
Pirthi    Pal    Singh    and   Another    v,     Thakur 

Jewahir  Singh 
Pirthi  Pal  Kunwar  v.  Guman  Kunw.ir 
Pureshnath  Mookcrjce  v,  Anathnath  Deb 
Fort  Canning  Land  Investment,  &c,,  Compnny 

V*  Smith 
•Prem  Narain  Singh  v,  Parasram   Singh  and 

Another 
• ' V,  Baboo   Roodar  Narain 

Singh    ... 
Prince  Mirra  Jehan  Kadr  Bahadoor  p.  Nawab 

Afsur  Bahu  Begum  ... 

Badshoo  Bahoo  Sahiba 
Suleman  Kadr  p.  Nawab  Mehdi 

Begam  Surreya  Bahu 

-^—Suleman  Kadr  f.  Darab  AH  Khan 

Prosanno  Coomar  Sanyal  v   Kasi  Das  Saoyal, 

Kumari  Debya  r.  Golab  Chand  Baboo 

tPiosonno  Gopal  Chowdry  9,  Brojo  Nath  Roy, 
Pud  ma  Coomari  Debl  r.  Court  of  Wards 
Pulukdhari    Roy    r.    Rajah    Radha    Pershad 

Singh     ... 
Purmanundass    Jtcvundass     v.     Venayekrao 
'    Wassoodeo 
Puthia  Kovila-kath  Krishnan  Raja  Avergal  v. 

Puthia  Kovila-katb  Siidevi 


Q 


Quarry.  In  re 
^Qucen  v,  Burah 


Rabiabai  v,  Mohamed  Ismail 
§  Radha  Gobind  Roy  Saheb  p.  Inglish 
Radhamadhab   Holdar  v.  Monohur    Mookerji, 
IJ  Radha  Ptrshad  Singh  w,  Babu  Umbica  Ptrshad 
Singh     ... 

V.  Ram  Purmeswar  Singh    ... 

— — — y^  Ran^  Coomar  Singh  ... 


viii.  1. 

V.  61. 

xvi.  233. 

xiv.   84, 


xfv.  37. 

xvii.  107. 
ix.  147. 

it.  24. 

iv.  301. 

iv.  101. 

vi.  76. 

xii.  124, 

XX.  144. 

viii    117. 

xix.  16«. 

ii.  146. 

viii.  229. 

viii.  165. 

ix.  86. 


vii.  6; 

.xvii.  190 

v.  178. 


zxiv.  128. 
XV !  97. 

X.  1*13, 


ii.  Mad.  28fi. 

i.  Mad.  312. 

xvii  Cal.  291. 

X  Mad.  241. 
viii.  Mad.  520. 

xiv.  Cal.  498. 
xvii.  Cal.  ^33. 
ix.  Cal.  2  5. 


fv,  Cal.  727. 

Xii.  Cal.  I. 

xxi.  Cal.  135. 

viii.  Cal.  I. 

xix.  CaK  683. 

viii,  cii.  302. 
viii.  Cal.  2S« 
vii.  Bom.  19. 

xii.  Mad.  612. 


ii.  All.  611. 
ziii.  All.  93. 
iv.  Cal.    172. 


21  Bom.  723. 
XV.  CaV.  766. 


ix.  Cal.  797. 
iii.  Cal.   796. 


viii.  315. 
ii.  81. 


xii.  92. 


iii.  197. 


vii.  364. 


xlii.  22. 
i.  269. 


»  AnUpa^i  10b.     1;  Anit  pa^e  li2.  JL.  R.  3  A.U.889,  S  Ante  page  ^7? 
Q  Ante  page  269, 
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Volume  and  vagr  of 

THE 

Names  of  parties. 

I^w 

Calcutta 

Reports 

Indian  Law 

Law 

Indian 

Reports. 

Bepoitt. 

Appeals. 

Radha  Pershad  Singh  v.    The  Collector  of     | 
Shahahad                 ...                 ...                   J 

iii.  Cal.  796. 

i.  259. 

... 

Tr    TnnVi  All 

xviii   CaL  108 

Bae  Bishesar    Baksh    Singh    v.    Dewan   Ran 

... 

J^Tilf^      ^^Wif#       M  ^^  \f 

Bijai  Bahadur  Singh 

xvii.  173. 

xviii.  Cal.lll. 

... 

——  Sarabjit  Singh  v.  Chapman  ... 

xiii.  44. 

Xiii.  CaL  81* 

■•• 

*Raghbir  Singh    v.    Raja    Norindar   Bahadur 

Singh    ... 

... 

... 

... 

Raghunadha  v.  Sri   Broso  Kisboro 

iii.  15i. 

i.  Mad.  6». 

Raghunaih  v,  Nilkanth 

XX     112. 

XX.  Cal.  843. 

Rahimbhoy  Hubibbhoy  r.  Turner 

XX.    1. 

xvii.  Bom.  341 

Xv'ui.  6. 

x^.  Bom.  )66. 

Rai   Balkishea   Dass  v.   Raja   Run  Bahadoor 

Singh    ... 

X.  162, 

X.  Cal.   305. 

xiii.  39?. 

—  Balkrishna  a.  Mossaroat  Masuma  Bibi  ... 

ix.   182. 

V.  All.    142. 

xiii.  33i. 

Bishen  Chand  p.  Mussamat  Asmaida  Koer 

xi.  164. 

vi.  AIL  560. 

Kishori  Dasi  ».  Debendranath  Sircar    ... 

XV.  37. 

XV.  Cal.   409. 

t Nursingh  Dass  r.  Rai  Narain  Dass      ... 

.<* 

Ragunnaih  Bali  v.  Rai  Maharaj  Bali     ... 

xii.  112. 

xi.  Cii!  777. 

Rajab  Ali  v.  Amir  Hossein 

... 

xvii.  Cal.    1. 

Rajah    Ajit    Singh ».    Raja    Bijai  Bahadur 

Singh     ... 

11.221. 

xi.  Cal.   61. 

Amir     Hassan    Khan    v.    Sheo    Baksh 

Singh     ... 

xi.  237. 

xi.  CaL  6. 

t Bijai  Bahadur  Smgh  v.  Baboo  Bhyron 

Bux  Singh 

... 

... 

V.  21. 

Gobind  Lai  Roy  v,   Ramjanam    Misser 

XX.  165. 

xxi.  Cal.  70. 

Gopal  Row,  Exparte 

xiii.  155. 

X.  Mad.  73. 

Har    Narain     Singh     tr,    Chowdhrani 

Bhagwant  Knar 

xviii.  56. 

xiii.  All.  300. 

-* —  Hurronath  Roy  Bahadoor   v,  Rundhir 

Singh     ... 

xviii.  1. 

xviii.  Cal.  311. 

Jogendr<»  Bhap«iti  Hurri  Chundon  Maha- 

patra  p.  Nityanu.id  Mansingh  ... 

xvii.  128. 

xviii.  Cal.  151. 

5            Jung  Mohun  Singh  ».  Doohun 

... 

... 

Kishendutt  Ram  v.  Rajah    Mumtaz   Ali 

Khan     ... 

vi.  145. 

V.  Cal.  198. 

V.2I3. 

Kishen  Diitt  Ram  Panday  p.  Narendar 

Bahadur  Singh 

iii.  85. 

..» 

J Leelanand  Singh  v,  Maharajah  Luch- 

meswar  Singh  Bahadur 

... 

. .. 

%.  169. 

Madho  Singl)  p.  Ajudhia  Singh 

XV.  77. 

XV.  Cal.  515. 

Mokham  Singh  v.  Rajah  Rup  Singh     ... 

XX.  127. 

XV.    All.  352. 

Muhammad  Mumtaz  Ali  Khan  ».  Sheo- 

ratnagir 

xxifi.  76. 

xxiii.  Cal.  93L 

->— -  Muttu    Ramalinga   Setupati  p.  Periana- 

yagum  Pillai 

i.  209. 

•  •. 

H Nilnaoney  Deo  Bahadur  v,  Modhoosoo- 

dun  Roy 

•.» 

.•• 

ix.  104. 

ix.  Cal.  187. 

*  Ante  page  411.  \Anie  page  98.  fAnie  page  SB^.  ^Anie  pa^e  1C6.  \\Ante  pa^e  382,383. 

%An/e  pa^ie  5i. 


(    Hx    ) 


Names  of  panics. 


Rajah  Nilmoni  Singh  v.  Rally  Charn  Bhatta- 
charjee  ... 

^TT — :;; ^'    KirtI    **Ch  under 

Ohowdhry 


^ V.  Ram    Bundhoo   Roy, 

'~~'         *"* ^»  Taranath   Mookerjee 

TZZ'. •*•  Umanaih   Mookerjee 

and  Others  ...  ..,  \^^ 

Parichat  v.  Zalim  Sfngh     !!!  7. 

"— — Partab  Bahadur  Singh  v.  Rajah  Chitpai 

Singh     ...  ...  /  *^ 

———of  Pittapnr  v,   Sri  Rajah'Row   Buchi 

Sittaya  Garu 

-V.  Rajah  Venkata    Mahi- 


Chukerbuity   v.    Ram 

Singh     V,     MuBsnmat 

Rani  Baisni  and   Col- 


pat  a  Surya 
Ram    Runjun 

Prasad  Dass 
— —  Run   Bahadoor 

Lachoo  Koer 
Rup   Singh   v, 

lector  of  Eiawah     ... 
— — — Sri    Chaitanya  Chandra  »."CoIlector  of 

Ganjam 

— -— Snrja  Kant  Acharya  v.  Rani   Hemanta 
Komari  Debi 

— --Udaya      Aditya    Deb    rr."*JadQb    Lai 
Aditya  Deb  ...  / 

"T"~i.\.^^^S"^**    Venkata    Krishna    Row    v. 

Venkata  Rama  Lakshmi  Narsayya 
Venkata   Kannakamma    Row   r.  Rala- 

gopala  Anpa  Row  Bahadur 

~" Narasimha  Appa  Row  Bahadur 

V,  Kaja  Narayya  Appa  Row  Bahadur 
""""".  ):^>ravara  Thodhramal  Rajya   Lakshmi 

Devi  Garu  v,  Sri  Raja  VIravar  Thodhramal 

burya  Narnyana  Dhatrazu  Bahadur  Garu  ... 

IpTTTi.^'!.^"'^  ^''•^''^  *'•  ^^^'  Vurmah  Mutha, 
JKa]  Bahadoor  Sin^jh  v.  Achambit  Lai 
Kajcoomar  Roy  v,  Gobind  Chnnder  Roy       ... 
Rajendronath  Dult?;.  Sheik  Mahomed  Lall  .. 
Rajeswari  Kuar  v.  Balkrishan      ... 
Kaj  Rocp  Koer  v.  Abdool  Hoossein  '.\\ 

Kamalakshamma  v,  Ramanna 
Ramalingam  Pillia  v.  Vyfhilingam  Villai 
Kamanund  Koer  v.  The  Courr  of  Wards 

'_  ^ 2'.  Raghnnaih  Koer  ..[ 

— -  Koondoo  p.  Choudhry  Soonder  Na- 
rain  Sarangi 
Rama  Uao  v,  Suriya  Rao  7 

Kam  Autar   v.   Kaja  xMuhammad"Mumtaz  Xii 
Khan     ... 


XX.  96. 

viii.  00. 
ix.  171. 

X.  80. 
iv.  159. 

Xix.  33. 

xii.  16. 

xii.  116. 


xii.  23. 
xl.  149. 

1.336. 

XX.  26. 
viii.  248. 

iv.  1. 
ix.  126. 
vii.  38. 


XXIV, 

iv. 

vi. 
xix 
viii. 
xiv. 

vii, 
xiii. 

XX. 

viii. 
ix 


,118. 
76. 

no. 

HO. 
1.^5. 
242. 
2i0. 
147. 
150. 
14. 
.41. 


V.  206. 
xxiv.  107. 


'  -^"'^  P"^^***?.     T26VV.  k.iii.    t  Ante  page  i^f. 


>x.  Gal.  847. 
vii.  Cal.388. 
ix.  Cal.  296. 

X.  Cal.  19. 
iii.  Cal.  214. 

six.  Cal.  174. 

viii.  Mad.  219. 

viii.  Mad.  620. 


xi.  Cal.  301. 
^ii    All.  1. 

XX.  Cal.  498. 
viii.  Cal.  199. 
i.  Mad.  174. 
V.  Mad.  23-i. 
ii.  Mad.  128. 


XX.  Mad.  256. 
i.  Mad.  236. 

xix.  Cal.  660. 
viii.  Cal.  42. 
ix.  All.  713. 
vi.  Cal.  394. 
ix.  Mad.  482. 
xvi.  Mad.  490. 
vi.  Cal.  764. 
viii.  Cal.  769. 

iv.  Cal.  331.  I 
ii.  Mad.  23. 

xxiv.  Cal.  863. 


x«n.  311. 


xiii.  26. 


vi.  163. 


vi.    12. 


vi'u  529. 


viii.  381. 
xi.  149. 


iii.  265. 


(     Ix     ) 


Names  of  parlies. 


Volume  and  page  of  tiik 


Law 

Reports 

Indian 
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Ramasami  Chetti  v.  Periasami    ... 
Bamasawnii  Aiyan  v.  Vencataramaiyan 

— — Cheity  V.  Collector  of  Madara  ... 

Ramchandara  Narsingraj  v,  Triml)ack  Nasa- 

gar  Ekbote 
*Raro    Chandra  Bysack  v,    Dinonath   Surma 

Sirkar   ... 
Ram  Charan  v.  Debi  Din 
Ramcoomar  Ghose  v.  Kali  Krishna  Tagore  ... 
Ham   Coomar    Ooondoo  v,  Chunder    Canto 

Mookerjee 
Ramdin  v,  Ealka  Pershad 
Ram  Dayal  v.  Mahtab  Singh 
Rameshar  Pershad   Narain   Singh  v.   Koonj 

Behari  Paiiuk 
Ramgopal  v,  Shamskhaton 
fRainjisdas   and  Another  v.  Rajah   Bhagwan 

Bux       ...  ..  ...  ... 

Ramkirpal  v.  Muf^samat  Rnp  Kuari  ... 

Ram    Krishna    Das    Surrowji  v,   Surfunnissa 

Begum  ...  ... 

Ram  Lai  v.  Saiyid  Mehdi  Husain 

Ramlall    Mookerjee  v.   Secretary  of  State  for 

India     ... 
Ramratan  Sukul  p.  Mussumat  Nandu 
Ramsabuk  Bose  v.  Monmohini  Dossee 
Ram  Sahoy  v.  Sheo  Dyal 

t p.  Balmosand 

{Ram  Swamy  p.  Koosoo 

Kamsarup  p.  Mussamat  Bela 

Ram  Singh  p.  Deputy  Commissioner  of  Bara- 

banki     ... 
Ram  Ranjan  Chukerbuity  v.  Ram  Narain  Singh 

II ■    '    p.  Ram  Prosad  Doss 

Ram  Tuhul  Singh  v,  Biseswar  Lai  Sahoo 
Ran  Bijai  B.iha.lur  Singh  p.  Jagaipai  Singh  . 
Rani  Anund  Koer  p.  Court  of  Wards 

H Badam  Kunwarp.  The  Collector  ofBijnor 

Bhagoti  V,  Rani  Chandan     ... 

Hemanta  Kumari  Debi  p.  Brojendra 

Kishore  Roy  Chowdhry 
V,  Maharajah  Jogadindra- 

nath  Roy  Bahadur  ... 

Janki  Kunwar  p.  Raja  Ajit  Singh 

^Khajooroounissa  p.  Mussamat  Roushun 

Jehan    ... 

" 9,  Rani  Ryeesoonnissa 

Lekraj  Kuar  p.  Baboo  Mahpal  Singh     . 

— Mathusri  Jijai  Amba,   Exparte 

—  Mewa  Knnwar  p.  Rani  Hulas  Kunwar  ... 

—  ^Pixlhi  Pal  Kunwar  p.  Bani  Guman  Kunwar 


V.  61. 
Tl.  196. 
vi.  170. 

six.  39. 


xiii.  116. 

iv.  23. 
xii.'12. 


vi.  33. 
xix.228. 

V.  197. 
xi.  37. 

vii.  157. 
xvii.  70. 

viii.  40. 

xix.  1. 

ii.  71. 
iii.   250. 

iii.  259. 

.  xi.'il. 

xvii.  64. 
xxii.  60. 

ii.'i'si. 
xvii.  173. 
viii.  14. 

xii767. 

xvii.  65. 

xxi.  131. 
xiv.  148. 

iii.  291. 
ii.  235. 
vii.  63. 

i.  T57. 
xvii.  107. 


i.  Mad.  312. 
ii.  Mad.  91. 
li.  Mad.  67. 

xvi.  Bom.  374. 


xiii.  All.  165. 
xiv.  Cal.    99. 

ii.  Cal.  233. 
vii.  All.  502. 
vii.  All.  606. 

iv.  Cal.  633. 
XX.  Cal.    13. 


vi.  All.  269. 

vi.  Cal.  129. 
xvii.  Cal.  882. 

vii.  Cal.  304. 
xix.  Cal.  249. 


vi.  All.  313. 

xvii.  Cal.  444. 
xxii.  Cal.  533. 


xviii.  Cal.  111. 
vi.  Cal.  764. 

xi.  Cal.  386. 

xvii.  Cal.  875. 

xxii.  Cal.  214. 
XV.  Cal.  58. 

ii.  Cal.  184. 

V.  Cai'.  744. 
xiii.  Mad.  390. 

xvii.  Cal.  933. 


ii.  81. 
V.  341. 

V.  470. 


X.  349. 


xiii.  26. 


vi.  593. 
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Rani  Bartnj  Kuati  v.  Rani  Deoraj  Kimri 

♦ .  Sonet  Kowar  v,  Mirza  Himmui  Bahadur 

and  others 
f Sural  Soondari  Debiya  p.  Pran  Gobind 

Mozoonrtdar  ...  ...  ... 

Rao  Bahadur  Singh  r.  Mussamat  Jawahir  Kuar 

Karan  Singh  v.  Rajah  Bakar  Ali  Khan   ... 

IReasat  Hossein  v.  Hadjee  Abdoollah 
Kewa  Mahton  v.  Ram  Kishen  Singh 
Robert  Watson  &  Co.  v.  Ram  Chand  Oult     ... 
Romesh  Chunder  Mukerji  v,  Rajani  K:int 

Mukerji 
Row  Vcnkata  Mahapaii  9.  Mohipaii  Singh    ... 
$Roy  Dhunput  Singh  v.  Doorga  Bibi 
IjRaghoobur  Dyal  Sahoo  r,  Maharaj^ih    Kishen 

Pertab  Sahee 
Runjeet  Singh  v,  Kooer  Gujraj  Singh 
DButlo  Singh  p.  Bajrang  Singh  ... 

s 

Sadasiva  Pillai  p.  Bamalinga  Pillai 

Sah  Mukhun  Lall  Panday  tr,  Sah  Mookhun 

Lali        ... 
8ahib  Mirca  f .  Umda  Khanam    ... 

■ V.  Gunna  Khanum  .. 

Sahibzada  ZeinulabdinKhan  v.  Sahibzada 

Ahmed  Raza  Khan  ... 
Saiyid  .Mazhar  Hossain  v.  Bodbo  Bibi 
Sayid  Ali  v.  Ibad  Ali 
Sameer  Mull  and  Another  v.  Chogalall 
Sarat  Chunder  Doy  v,  Gopal  Chunder  Laha   ... 
$  Sarat  Sundari  Debya  v,  Soorya  Kant  Acharya 
Sardhari  Lai  v,  Amhika  Parshad 
Sarju    Parshad  v.   Bir   Bhaddar   Sewah   Pan- 
day 
••iarnamoayi  p.  Maharajah  Nirpcndra  Narain 

Bhoop  Bahadur 
Saroda  Prosunnu  Paul  v.  Sham  Lall  Paul 
Sartai  Kuari  v,  Deoraj  Kuari 
Sayad  Mir  Ujmudin  Khan  Valad  Mir  Kham- 

rudin  Khan  v,  Ziaul  Nissa  Begum 

Muhammad  9.  Fateh  Muhammad 

8ayyid   Mansur  Ali  Khan  v,  Babu  Sarju 

Parshad 
Becretary  of  State  for  India  in  Council  v, 

Durjibhoy  Singh     ... 

V,  Forester  ... 

p.  Maharajah 

Luchmeiwar  Singh 


XV.  51. 
iii.  92. 


xi.  76. 

ix.  99. 
iii.  221. 
xiii.  106. 
xvii.  110. 


vi.  211. 
i.  9. 


ii.  219. 

ii.  211. 
xlx.  83. 
xix.  83. 

V.  233. 

xxii.  1. 
xxii.  171. 

vi.238. 
xix.  203. 

XV.  123. 

XX. 108. 


xix.  75. 
XV.  61. 

vi.  137. 
xxii.  4. 

xiii.  113. 

xix.  69. 
iv.  137, 

xvi.  6. 


X.  All.  272. 
i.  Cal.  391. 


X.  Cal.  887. 
V.  All.  1. 

ii.  Cnl.  131. 
xiv.  Cal.  18. 
xviii.  Cal.  10. 

xxi.Cal.  1. 
li.  .Mad.  333. 


xix.  Cal.  444. 
xix.  Cal.  444. 

ii.  All.  e.7. 
xvii.  All.  112. 
XJLiii.  Cal.  1 

V.  Cal.  421. 
xx.Cal.  2i>6. 

XV.  Cai*.  521. 

XV.' Cal.  a04. 


xix.  Cal.  619. 
X.  All.  272. 

iii.  Bom.  422. 
xxii.  Cal.  324. 

ix.  All.  20. 

xix.  Cal.  312. 
ill.  Cal.  161. 

xvi.  Cal.  223. 


viii-3(H. 

V.4I8. 

xiii.  306. 


•:i6  W.K.239.  t^«/tf />a^*  2«6.  $26.  W.  R   50.  ^AtUe  page  itin.  \\Antf  faitTSf. 
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Mudaliar 


Secretary  of    State    for    India   in   Council  ». 

Nellakutli  Siva  Subrannania  Tcvar 
V,    Rani    Anundmoyi 

Debi 

V,  Shanmuguraya 

V.  Srimati  Fahimidun- 

nissa  Begum 
Selh    Gokuldass  Gopuldass  v.  Murliand  Zalim, 

• Jaidyal  v,  Seih    Sita  Ram  ... 

Jaidyal  v.  Ram   Sahae 

» Siia  Ram  v.  Seth  Jaidial    ... 

Beihs  GujmuU  and  Others  v,  Mussumat  Chahee 

Kowar ... 
Sham  Kishandasp.  Ran  Bahadur  Singh 
Shankar  Baksh  v.   Hardeo    Baksh 

. V.  Daya  Shankar  ... 

Sheikh   Mahomed    Ahsanulla    Chowdhry  v, 

Amarchand  Kundu... 
Muhummad  Mumtaz  Ahmad  v.  Zubaida 

Jan 
Shckh  Sultan  Sani  ».  Shekh  Ajmodin 
Sheo  Lochun  Singh  ».  Saheb  Singh 

Sagar  Singh  v.  Sita  Ham  Singh 

■    Singh  Rai  v.  Mnssamat  Dakho  ••• 

f Soondary   v.  Pirlhee  Singh 

Shib  Chunder  Roy  v.  Gobind  Mohini  Debi    ... 
Shri  Kalyanraiji  p.  Mofussil  Company 
Simbhunaih  Panday  v,  Golab  Singh 
Sinclair  ».    Broughton 
Sri  Maharajah  Drig  Bijai  Singh  p.  Gopal  Datt 

Panday  ... 
Sirdar  Bhugwan  Singh  r.  Secretary  of  State  for 

India  in  Council     ... 

Gurdiyal  Singh  v.  Rajah   of  Faridkote, 

Sujan  Singh  v,  Ganga  Ram 

•Sita  Ram    v,  Seth  Jai  Dial 

Sital  Pershad  v,  Lachmi  Pershad  Singh 

Sivagnana  Tevar  v,  Periasami     ... 

Sivaraman  Chetti  p.  Muthia  Chetii 

Skinner  p.  Orde 

Sookhmoy  Chunder  Dass  p.  Srimati  Monohurri 

DasI 
Sophia  Orde  v.  Skinner 
Southekul  Krishna  Row,  In  re     .. 
Sowdaminee    Dossee  p.    Administrator-Gene- 
ral of  Bengal 
ireemutty  Hemangini   Dossee  v.  Kedar  Nath 

Kudu  Chowdhry 
Sreemutty  Kristoromoney  Dossee  p.  Maharajah 

Noreodor  Krishna  Bahadoor   ... 


xviii.  149. 

viii.  172. 

^z.      80. 

xvii.    40. 

V.      78. 

vlii.  215. 

viii.  215. 

ii.     34. 


XVI. 
XV. 


71. 

66. 


xvii.  2%, 

xvi.  205. 

XX.  50. 
.\iv.  63. 
x.^iv.  50. 

V.      87. 

iv.  147. 
xix.  101. 
xvii.  103. 
xlv,      77. 

iv.     152. 

vii.  17. 

ii.   38. 

xxi.   171. 

ix.  58. 

viii.  215. 

X.  129. 

V.    61. 

xvi.    48. 

vi.  126. 

xii.  103. 
vii.  196. 
xiv.  154, 

XX.     12. 

xvi.  115. 
xvi.     39. 


XV.  Mad.  101. 

viii.  Cal.    95. 

xvi.  Mad.  369. 

xvii.  Cal.  690. 
iii.  Cal.  602. 

xvii.  Cal.  432. 


XV.  Cal.  751. 
xvi.  Cal.  3'»7. 
XV.   Cal.  422. 

xvii.  Cal.  498. 

xi.  All.    460. 
xvii.  Bern.  431. 
xiv.  Cal.  387. 
xxiv.  Cal.  616. 
i.  All.    688. 

xlx.  Cal.  452. 

xiv.  Bom.  520, 

xiv.  Cal.  572. 

ix.  Cal.  341. 

vi.  Cai.  218. 


xix.  Cal.  222. 
viii.  Cal.  337. 

X.     Cal.     30. 

i.  Mad.  31. 
xii.  Mad.  241. 
ii.  All.    24L 

xi.  Cal.  684. 
iU.  All.  91. 
XV.  Cal.  152. 

XX.  Cal.  433. 

xvi.  Cal.  758. 

xvi.  Cal.  383. 


ii.  156. 


ii.  193. 

xiii.  185. 
vi.  146. 

xiii.  382. 
ii.    81. 

iy.   331. 
vii  296. 
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•Srimaii    Niuokissoree   Dossce  v.    Jogendro- 

nauih  Muiiick 
Srimant  Kajah  Yarlagadda  Malkarjuna  Prasada 

Nayadu  Bahadur  Zamindar  Garu  ».  Makeila 

Sridevamma 
Srimaniu  Uaja  Yarlagadda  Durga  ».  Srimantu 

Mallikarjuna  ...  ...  «•• 

. Mall  i  k  a  r j  a  n  a  f. 

Srimaniu  Raja  Yarlagadda  Durga 
Srimati  Bibi  Jarao    Kumari  v.  Rani  Lalonmoni 

Januki  Dcbi  p.  Sri  Gopal  Acharjia... 

Kamimi  Debi  tf.  Asuiosh    Mookcrjee 

-Kamini  Soondari  Chowdhraai  v.  Kali 


I'rosunno  Chose 

Rani  Hurripna  v,  Rukmini  Debi 

-Qma  Deyi  v.  Gokoolanund  Das  Maha- 


patra 
Srinaih  Das  v.  Khellermohun  Singh 
Sri  Amn»i  Devi  (iaru  p.  Sri  Vikrama  Devu  Garu 
Ga]apaihi  Nilamani  Paiia  p,  tJri  Gajapaihi 

Radhamani  Patia  ... 
■ ■ Garu  p,   Maharani    Sri 

Pusapati   Alakarajeswari 

Kishen  p.  Secretary  of  State  for  India   ... 
t Rajnh  Row  Mahipati  Surya  v,  Sri  Rajah 

Row  Mahapati   Gangadhara   Rama 
Rajah  Papamma  Rao  Bahadur  p.  Sri  Vira 

Pratapa  Korkonda 
Raja  Rao  Venkata  Mahapata   Surya    Rao 

Bahadur  p,  Sri  Raja  Rao  Venkata  Ga  nga- 

dhara  Rama  Rao  Bahadur 
Rajah  Satrucharla  Gaganadhur  Row  p.  Sri 

Rajah  Satrucharla  Rama    Bhadara  Raju     .  . 
Raja  Ram  Venkata  Mahipati  Rao  »,  Sr  i 

Raja  Ram  Buchi  Siiayya 
• Sri  Lakshmi  Narayana  Ananga  Garu  p, 

Madhawa  Deo  Garu 
JSri  Vira  Viradhi  Vira   Pratapa  Sri   R  ag  h  u- 

natha     ... 

Anunga  Bhima  Deo   Kesari    Maharaj  p,  Sri 

Brozo  Kishori  Patta  Deo 
Strang,  Steel  &.  Co.  p.  Scott  &  Co. 
Stuart  iSkinner  v,  Orde 

Sudisht  Lai  p,  Mussamat  Sheobarat  Koer  ... 
Suleman  Kadir  p.  Mehdi  Begam  Sureya  Babu 
Sundar  p,  Parbaii 

Suraj  Bunsi  Koer  v.  Sheo  Prosad  Singh 
Surendrakeshav   Roy  p.  Doorgasundari  Dassee 
Burendranath    Banerjea   p»  Chief  Justice  and 

Judges  of  High  Court  of  Bengal 


V.     65. 
xxiv.    73 


xvii.  134. 

Jtvii.  145. 

X.     32. 

XV.  169. 

xii.  215. 
xxi.    79. 

V.  40. 
xvi.  85. 
XV.  176. 

iv.   212. 

xx.  184. 
xii.  142. 


xxiii.  82. 

xiii.  97. 
xviii.  45. 
xii.  116. 
XX.      9. 


iii.    154. 
xvi.  240. 

vi.  126. 
viii.  39. 
XX.  144. 
xvi.  186. 

vi.  88. 
xix.  108. 

X.  171. 


XX.  Mad.  162. 

I  xiv.  Mad.  439. 

xiii.  Mad.  406. 
xviii.  Gal.  224. 
ix.  Cal.  766. 
xvi.  Cal.   103. 

xii.  Oal.  225. 
xix.  Cal.  43S. 

iii.  Cal.  587. 
xvi.  Cal.  633. 
xi.  Mad.  486. 

I.  Mad.  2C0. 

xvi.  Mad.  1. 
xii.  Cal.    143. 


xix.  Mad.  249. 

Ix.  Mad.  499. 
xiv.  Mad.  237. 
viii.  Mad.  219. 
xvi.  Mad.  268. 


i.  Mad.    69. 
xvii.  Cal.  362. 

ii.  All.  241. 
vii.  Cal  245. 
xxi.  Cal.  135. 

xii.  All.  5. 
v.  Cal.  148. 
xix.  Cal.  513. 

X.  Cal.  109. 


Calcutta 

Law 
Reports. 


xiii.    30. 


ii.   51. 


i.  97. 


iv.  331. 


iv.226. 
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Stiriya   Rau  v.  Raja  of  Pittapur  ... 
Surja  Kant  Acbarya  v,  Hemanta    Kumari     ... 
•Suraj  Mookhi  Konwar  v,  Bhagwati  Konwar, 
tSurut  Soondari  Debia-  v.    Fran    G  o  b  i  n  d 

Moozoomdar 
Syed  Ashgar    Reza  v.  Syed   Mahdi   Hossein 

Khan 
^—-  Liakut   Hossein  v.    Mohunt   Gur   Sahai- 

nund 
— i—  Luft  Ali  Khan  v.  Futteh  Bahadoor 

Mazhar  Hosein  v,  Bodha  Bibi 

>  Nurul  Hoossein  v.  8heosahai 

— ^  Badakut    Hossein     v.    Syed     Mahomed 

Yusoof 
>— —  Bazayet  Hossein  v,  Dooli  Ohund 


T. 


Tacoordeen     Tewarry   v,    Nawab   Syed    Ali 

Khan 
Tagore  v.  Tagore 
Tanjore  Ramachendra   Row  v,   Vellayanadan 

Ponnusami 
Tarachurn  Chatterji  p.  Suresh  C  h  ii  n  d  e  r 

Mookerji  ..« 

Tarak  Chandra  Bhattacharjee  v.  Baikant-Kath 

Sannyal 
Tarakeswar  Raj  v,  Shoshi  Shekareswar 

' Khan  v,  Ahmad  Hasain 

Tekait  Doorga  Persad  Singh  v,  Tekaitni  Doorga 

Konwar  i  ...  ...  ^. 

Kali  Pershad  Singh  v.  Anund  Roy    ... 

Ramchunder  Singh  v,  Srimati   Madho 

Kumari 
Tewari  Jaswant  Singh  v»  Lala  Sheo  Narain 

Lai 
Thakoor    Hardeo  Bux  p.    Thakoor  Jawahir 

Singh  .••  ...  ••• 

t V. 

Thakar    Darriao  Singh  v,  Thakur  Davi  Singh 
f  —  Debi  Singh  v.  Kalka  Singh 

u        Harihar    Buksh    v.  Thakur    y  m  a  n 

Pershad 
-^—  Isri  Singh  v,  Baldeo  Singh 
-Prasad  9.  Fakir-UUah    ... 
Teebnath  Singh  v.  Court  of  Wards  ••• 
STitr^  Pal  Singh,  v,  Thakur  Jai  Singh 


Je 

n Niti 


Pal 


rPershad  v.  Sheikh  Fakir-UHab 


xiii.  97. 
zx.  26. 


XX.  38. 

xvi.  195. 
xvi.  129. 
xxii.    1. 
xix.  221. 

xi.  31. 
V.  211. 


i.  192. 
i.  887. 

xviii.  37. 

xvi.  166. 

x/51. 
XX.  176. 

V.  149. 
XV.  18. 

xii.  188. 

xxi.   6. 

iv.  178. 

vi.  161. 

i.  L 


xiv.  7. 
xi.  135. 
x%\l  44. 
ii.  168. 

Ksiii.  147. 
9zil.  44. 


*4ntefage  898.  ^Anttpage  280,    %  Ante  pa^e  218. 


ix.  Mad.  499. 
XX.  Cal.  498. 


XX.  Cal.  560. 

xvii.  Cal.  347. 

xvii.  Cal.  23. 

xvii.  All.  112. 

XX.  Cal.  1. 

X.  Cal.  668. 
iv.  Cal.  402. 


xiv.   Mad.  258. 

xvii.  Cal.  122. 

vii.  Cal.  119. 
ix.  Oal.  962. 
xxi.  Cal.  66. 

iv.  Cal.  190. 
xiv.  Cal.  471. 

xii.  Gal.  484. 

xvi.  All.  157. 

iii.  Cal.  522. 


xiv.  Cal.  296. 
X.  Cal.  792. 
xvii.  All.  106. 


xix.  All.  1. 
xvii.  All.  106. 


f  Ante  page  iQ2i 
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V.  262. 


X.  287. 
xiii.  62. 
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*  Thaknr  Ragfabir  Singh  r.  Raja  Norindar  Bah 
adur  Singh 

— ^ —  Rohan  Singh  v.  Thakur  Surat  Singh ... 

— —  Sangram  Singh  v,  Mussamat  Rajan  Bai 
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Account  Books.— 

See  Evidence  (4).  lU 

I.     Accretion. — New  formation  of  Alluvial  laud—Chance  in  course  of 
rivers  ^Dhardhura  Custom — Effect  of  the  sanads  granted  in  Oudh 
in  1850. 
Where  one  talukdar  of   land   in  Oudh    claimed  from  another 

Cossession  of  land  which  had,  by  a  change  in  the  course  of  a  river, 
een  transferred  to  its  opposite  bank,  on  the  basis  of  the  custom 
of  Dhardhura,  and  where  it  appeared  that  in  a  previous  suit  bet- 
ween these  parties,  it  was  deciaed  that  the  custom  of  Dhardhura 
was  replaced  by  the  sunnads,  and  that  the  boundary  to  the  defen- 
dant's estate  was  the  southern  bank  of  the  old  bed  of  the  river  : 

Their  Lordships  were  of  opinion  that  the  rights  of  the  parties 
depended  upon  the  sunnads  granted  to  each  party  in  1859  and  upon 
the  operation  of  the  rules  of  Taw  with  reference  to  those  sunnads  ; 
and  neld  upon  the  construction  of  the  decree  passed  in  the  previ- 
ous suit,  that  that  decree  did  not  fix  a  hard  and  fast  line  as  a 
boundary  between  the  two  estates  but  had  fixed  as  the  boundary  the 
southern  bank  of  the  old  bed  of  the  river  wherever  that  might  be. 

Thakur  Raghbir  Singh  v.  Raja  Norindar  Bahadur  Singh        ill 

2. New  formation  of  Alluvial  land—Chur—Right  of  the 

Government. 

Where,  when  a]chur  was  settled  by  the  Government  with  the 
defendants  as  an  accretion  to  lands  belonging  to  them,  and  on 
the  expiration  of  that  settlement  the  Government  re-settled  it  with 
them,  and  included  the  lands  now  in  dispute  (which  were  found 
to  have  formed  in  the  bed  of  the  river)  as  part  of  the  said  chur  in 
the  new  settlement : 

Held  that  even  if  the  Government  could  not,  in  consequence  of 
Act  IX  of  1847,  include  these  lauds  with  the  chur  without  a  new 
survey,  they  were  entitled  to  take  possession  of  them  as  lands 
which  originally  formed  as  an  island  and  were  at  their  first  for- 
mation surrounded  by  water  which  was  not  fordable,  and  to  oust 
the  plaintiffs  who  were  trespassers,  and  to  put  the  defendants  into 
possession. 

Wise  v,  Amirunnissa  Khatoon  ...  ...  ...        350 


Diluviation — Reformation   after  Diluviation— Right  of 

the  original  owner-- Accretion, 

The  land  which  could  be  identified  as  a  reformation  on  the  site 
of  the  original  plot  would  belong  to  the  person  who  owned  the 
plot  originally,  and  he  is  entitled  to  defend  his  possession  against 
a  party  who  sets  up  against  him  the  law  of  gradual  accretion. 

Held  upon  the  facts  found  in  the  case  that  the  land  claimed 
was  not  an  **  accretion  "  in  the  proper  sense  of  the  term. 

Sarat  Sundari  debya  verstis  Soorjyakant  Acharjya 


Reformation  after  diluviation — Right  of  tho  original 

owner—  Adverse  possession—Limitation, 

The  right  of  the  original  proprietor  to  reclaim  land  which  had 
been  diluviated  and  has  re-appeared,  is  subject  to  the  claim  of 
another  landed  proprietor  who,  after  the  first  re  ai)pearance  of  that 
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land,  has'obtained  adverse  possession  of  it  and  has  retained  such 
possession  for  more  than  the  period  of  limitation,  namely,  twelve 
years, 

Maharajah   Radha    Proshad   Singh   v.    Baboo   Umbica 
pRRSHAD  Singh  ...  ...  ...  .••        26^ 

Accretion.— 5^tf  Evidence,  Discussion  of  (I)  ...  ...         297 

S<?<f  Settlement...  ...  ...  ...  ...         297 

Act  No.  XIV  of  1840. 

See  Limitation  Act  (XV  of  1877)  Sched.  II,  Art  47,  (3)  ...         350 

Act  No.  IX  of  1847. 

5"^^  Accretion  (2)       ...  ...  ...  ...  ...         360 

Act  No.  Via  of  1850. 

See  Arbitration  ...  ..  ...  ..  ...         ^^ 

See  Code  of  Civil  Procedure. 

5tf<?  Right  of  Suit        ...  ..  ...  ...  ...        64 

5^^  Sale  in  Execution  of  a  decree  (3)  ...  ...  ...         Vt 

Act  No.  XIV  of  1859. 

^ertf  Limitation  (I)        ..»  ...  ...  ...  ...     350 

Act  No.  XXVI  of  1886. 

See  Oudh  Sub-settlement  Act. 
Act  No.  I  of  1860. 

See  Oudh  Estates  Act. 
ActNo.  XXIV  of  1870, 

See  Oudh  Talookdars  Relief  Act. 
Act  No.  IX  of  1871. 

See  Limitation  Act. 
Act  No.  i:of  1872. 

See  Evidence  Act. 
Act  (Bengal)  No.  VIII  of  1869. 

See  Code  of  Civil  Procedure,  Act  No.  VII I  of  1853   ...  ...        16* 

See  Onus  Probandi  (4). 
Acknowledgment. 

See  Limitation  Act  No.  IX  of  1&70  (2)        ...  ...  .„        3*2 

Adjudication. 

See  Resjudicata. 
Adverse  Possession. 

5<?tf  Accretion  (4)       ...  ...  ...  ...  ...        2CT 

5^^  Evidence,  Discussion  of  (2)  ...  ...  ...        480 

See  Limitation  Act,  1871,  Art.  47  (3)  ...  ...  ...        350 

5)?^  Onus  Probandi  (I)  ...  ...  ...  ...        377 

1.  Arbitration— ^Iwarrtf,  Validity  oi—Metining  of  '' sufficient  cause—  " 
Time  for  objections-^ Arbitrators  consulting  a  lawyer  before  mak- 
ing ihe  award^Absence  of  one  of  the  arbitrators  at  one  of  their 
sittings. 

The  words  "suffcient  cause"  in  Section  327  of  Act  No.  VIII  of 
1S59  should  be  taken  to  comprehend  any  substantial  objection 
which  appears  upon  the  face  of  the  award ;  or  is  founded  upon 
the  misconduct  of  the  arbitrators,  or  on  any  miscarriage  in  the 
course  of   the   proceedings,   or    upon    any  other  ground  which. 


INDEX.  ill 


would  be  considered  fatal  to  au  award  on  an  application  to  the 
courts  in  England. 

Where  in  submitting  the  matters  in  dispute  to  arbitration,  the 
parties  to  the  submission  required  the  arbitrators  '  to  determine 
according  to  the  terms  of  the  will  of  the  deceased"  and  the  said 
will  referred  to  another  will  also  of  the  testator  which  was  not 
produced  before  the  arbitrators  who  decided  the  case  upon  the 
will  produced  before  them,  and  an  objection  to  the  award  was 
taken  in  an  application  under  sec.  327  of  Act  No.  VIII  of  1859  to 
have  an  award  filed  in  Court  so  as  to  be  enforced  as  decree,  on  the 
ground  of  miscarriage  of  justice,  the  arbitrators  not  having  acted 
on  the  terms  of  the  submission :  it  was  held  that  the  awara  could 
not  be  set  aside  as  it  was  too  late  for  the  party  objecting  to  it : 
he,  having  a  clear  knowledge  of  the  circumstances  on  which  he 
might  have  founded  an  objection  to  the  arbitrators  proceeding 
to  make  their  award,  did  submit  to  the  arbitration  going  on  and 
allowed  the  arbitrators  to  deal  with  the  case  as  it  stood  before 
them,  taking  his  chance  of  the  decision  being  more  or  less  favour- 
able to  himself. 

Held  that  an  objection  to  an  award  on  the  cround  of  the  arbi- 
trators consulting  a  lawyer  before  publishing  the  same  was  not  a 
valid  objection. 

Final  award  having  been  made  by  both  the  arbitrators,  Jield 
that  the  award  was  valid  notwithstanding  the  fact  that  at  one  of 
the  sittings  one  of  the  arbitrators  was  absent. 

The  term  *'  award"  as  used  in  the  plaint  in  this  case  must  be 
taken  to  include  the  whole  document  which  is  scheduled  to  the 
plaint,  i.e.,  the  formal  judgment  as  well  as  the  decree. 

ChOWDHRY       MuRTAZA      HOSSEIN,       V,       MUSSUMMAT       BiBI 

Bechunnissa     ...  .^  ...  ...  ...         86 

2.  Athiitaiion— Award— Amdtgutly. 

Their  Lordships  were  of  opinion  that  the  award  which  the  de- 
fendant sought  to  avoid  was  binding  upon  him,  that  the  said 
award  was  not  ambiguous  and  that  it  conveyed  the  right  to  the 
land  which  had  been  m  dispute. 

Rajah    Ram    Runjun    Chukerbutty  Bahadoor,  v,  Babu 

Ram   Prosad   Dass  ...  ...  ...  ...        467 

Attachment— 

See  Code  of  Civil  Procedure  (I)  ...  ...  ...        182 

Benami  Transaction— G^w/r^z^/  wilk  Benamidar—How  far  binding 
on  the  tru3  owner. 

There  is  no  authority  for  the  general  proposition  that  because 
the  transaction  of  sale  was  entered  into  witn  a  benamidar  there- 
fore all  the  covenants  which  he  made  in  the  transaction  are  bind- 
ing upon  the  true  owners  of  the  property.  The  question  in  all 
these  cases  is  with  whom  the  contract  was  made.  Cases  may 
be  supposed  where  the  contract  may  be  intended  to  be  made,  and 
may  be,  in  fact,  made  with  the  nominal  party  only;  but  on  the 
other  hand  there  may  be  cases  where  the  contract  may  be  with 
the  real  parties  and  when  the  persons  are  interested  on  the  one 
side,  in  the  estate,  and  on  the  other  in  the  money  to  be  received 
for  the  estate,  the  parties  who  are  so  beneficially  interested  on 
either  side  are  those  between  whom  it  may  be  expected  that  the 
contract  would  actually  be. 

BiSHEswARi  Debya,  V.  GoviND  Persad  Tewari  ...  7 
See  Charge                ...               ...               ...               ...               ...        621 

63ftf  Decree,  Construction  of  (I)...  ...  ...  ,„         82 

See  Onus  Proband!  (2)  (3)         ...  ...  ...  .,,  476,437 


IV  IN'DKX. 

^  ,   ^  ..  .  .  PAGE. 

Benarni  Transaction  (continued.) 

See  Plaint                  ...                 ..  ...  ...  .,,  7 

5>^  Sale  in  Execution  of  a  decree  (I)        ...  ...  ..,  qjO 

Bond -5^^  Evidence,  Discussion  of  (4)  ,„  .„  ,^,  433 

See  Evidence,  Discussion  of  (17)  ...  ...  ^^^  5Q4 

Boundary  dlspute- 

See  Practice  (I)         ...               ...  ...  ...  ^^^  335 

Cause  of  Action  — 

6Vtf  Plaint                   ...                ...  »..  ...  .,^  7 

Charge— i7tf/f«w/  Purchase— Mor/ga^e  by  benamiiar— Knowledge  of 
the  true  owner—Rights  of  the  fnortgagees. 

Where  a  person  purchased  property  benarni  for  another  with 
money  borrowed  from  the  plaintiff  and  mortgaged  the  same  to  the 
plaintiff  to  the  knowledge  of  the  real  owner,  the  plaintiff  being 
also  aware  of  the  benarni  character  of  the  mortgagor : 

Their  Lordships  were  of  opinion  that  even  if  there  was  no  valid 
hypothecation  of  the  property,  still  the  appellant  was  entitled  in 
equity  to  have  it  declared  that  the  sum  advanced  by  him  was  a 
charge  upon  the  property. 

Sarju  Parshad  V,  BiR  Bhaddur  Sawak  Panday  ...  621 

Cheque— 

5^^  Evidence,  Discussion  of  (3)  ...  ...  ^^^  3 

Chur  Land— 

5tftf  Accretion  (3)       ...  ...  ...  ...  ^  350 

1.— Code  of  Civil  Procedure— y4(^  No,  VIII  of  1859  -  Act  No   VIII  of 
1869  (B,  C)  s.  52  — Sale  in  execution  of  a  decree. 

In  attaching  the  property  of  a  judgment-debtor,  whether  in  an 
under-tenure  or  in  an  ordinary  leasehold  interest,  under  Act  No. 
VIII  of  l.«59,  the  judgment-creditor  can  only  attath  and  sell  the 
right,  title  and  interest  of  the  judgment-debtor.  But  if  he  pro- 
ceeds to  sell  a  tenure  under  sec.  59  of  Act  No.  VIII  of  1869,  then 
he  can  sell  the  tenure,  and  by  virtue  of  sec.  (J6  of  the  same  Act. 
the  purchaser  acquires  it  free  of  all  incumbrances  which  may 
have  accrued  thereon  by  any  act  of  any  holder  of  the  said  under- 
tenure,  his  representatives,  or  assignees,  unless  the  right  of  mak- 
ing such  incumbrances  shall  have  been  expressly  vested  in  the 
holder  by  the  written  engagement. 

Doolar  Chand  Sahoo  v.  Lalla  Chabeel  Chand  ...         ik2 

2 Act  No.  VIII  of  1859— Sec  257.-/^<?r/«  of 

the  order. 

When  disallowing  objections  to  the  sale  held  in  execution  of  a 
decree  under  section  257  of  Act  VIII  of  1859,  the  Court  should 
make  an  order  confirming  the  sale. 

GiRDHARi  Singh  p.  Hurdeo  Narain  Sahoo       ...  ...  12 

-Act  No.  VIII.  of  1859— Sec  327. 


The  earlier  sections  of  Act  No.  VIII   of  1^50  are  not  incorporat- 
ed into  section  327  as  they  are  into  section  32(j  of  the  same. 

Chowdiiry    Murtaza       Hossein    v.      Mussummat      Bibi 
Bechunnissa     ...  ...  .„  ,,,  .,^  35 

4. Act  No.   VIII,   of  1859.    Section  376— 

Notice  to  opposite  party. 

Section  376  of  Act  VIII  of  1859,  relates  merely   to  decrees  and 
not  to  orders. 
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Before  admitting  a  review  of  judgment  under  section  37»)  of  Act 
No.  VI 11  of  I861>,  tne  opposite  party  must  be  given  an  opportunity 
to  show  cause  against  a  review  of  judgmentfprayed  for. 

GiRDHARi  Singh  2/.  Hurdeo  Narain  Sahoo          ...  ...  12 

Code  of  Civil  Procedure. — See  Sale  in  execution  of  a  decree  (3)  ...  12 

Code  of  Criminal  Procedure— 

See  Limitation  (1)           ...                ...                ...                 .  ...  350 

Collision  at  sea. 

5tftf  Onus  Probandi  (2)  ...                ..                 ...                ...  ...  115 

l.~Conflscalion  of  Properly  In  Oudh—JLord  Canning*s  Proclama- 
tion^ 1858,  Effect  of. 

Heldy  that  Lord  Canning's  proclamation  of  the  15th  March,  186N, 
had  the  effect  of  vesting  in  the  British  Government  the  property 
(the  subject  of  this  suit)  together  with  all  other  landed  property 
in  Oudh,  and  all  who  claim  title  to  it  must  claim  through  the 
Government.  Looking  at  the  whole  of  the  proceedings  taken  by 
the  Government  subsequent  to  that  proclamation,  it  was  clear  that 
no  more  was  granted  to  the  plaintilt  than  a  permission  to  occupy 
for  her  life  the  palace  to  which  she  now  asserted  a  right  in  perpe- 
tuity. If  the  acts  of  the  Government  officers  allowing  her  so  to 
occupy  the  palace,  which  she  seeks  to  impugn,  were  nullities,  it 
would  follow  that  she  has  no  interest  at  all,  but  that  her  property 
remains  in  the  British  Government  to  which  it  was  confiscated. 

Nawab    Malka   Jahan  Sahiba  p.  The    Deputy  Commis- 
sioner OF  LucKNOw,  in  charge  of  the  Nazul  Department.        194 

-Lord  Canning* s  Proclama- 


tion, I858.  Effect  of -Sunnndy— Construction  of  Act  No,  iJ^/lS09, 
Sees,  3  and  22.-^ Succession '^ Mitakshara  law- 

The  property  inherited  by  a  Hindu  widow  having  been  confis- 
cated by  the  Government  under  Lord  Canning's  proclamation  of 
1858,  Meldih^i  her  interest  as  widow  and  that  of  tlie  reversionary 
heirs  were  absolutely  destroyed  and  put  an  end  to  by  that  confis- 
cation and  in  re* disposing  of  that  rignt  by  a  sunnud,  the  Govern- 
ment granted  to  her  and  her  heirs  male,  according  to  the  law  of 
primogeniture,  the  full  proprietary  right  and  title  to  the  estate. 
Further  any  doubt  to  such  title,  was  removed  by  the  provision  of 
section  3,  Act  No.  1  of  18*)*.»,  according  to  which,  the  said  lady  must 
be  deemed  to  have  acquired  by  the  sunnud  a  permanent  heritable 
and  transferable  right  in  the  estate  in  dispute. 

As  regards  the  succession,  their  Lordships  were  of  opinion  that 
the  limitation  in  the  sunnud  was  wholly  superseded  by  Act  No.  1 
of,  1869,  and  that  the  rights  of  the  parties  claiming  by  descent 
must  be  governed  by  the  provisions  of  Sec.  22*  of  that  Act,  and 
consequently  under  cl.  11  of  that  section  and  according  to  the 
Mitakshara  law,  the  estate  descended  as  her  separate  property  to 
her  daughter. 

BrIJ  InDAR  BAHADUR  SiNGH  p.  RaNEE  JaNKI  KoER  ...  148 

-Lord  Canning's  Proclama- 


tion of  1858,  Effect  of-— Hindu  Law^Joint  property. 

Where  property  beloneinc  to  a  joint  Hindu  family  situate  in 
Oudh  was  confiscated  under  Lord  Canning's  proclamation  of  1858, 
and  regranted  to  one  of  the  members  of  that  family,  held  that  it 
could  scarcely  be  supposed  that  it  was  intended  to  injure  any 
member  of  the  loyal  family,  and  by  confiscation  and  re-grant,  to 
transfer  the  beneficial  interest  in  the  joint  estate  of  the  whole 
family  from  several  members  of  it  to  a  single  member  of  the 
family  for  his  own  sole  benefit. 
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The  rights  of  the  members  of  a  joint  Hindu  family  in  the  family 
property  which  did  not  come  under  Lord  Cannings  proclamation 
were  not  effected  by  the  ^ant  of  a  sanad  and  a  summary  settle- 
ment in  respect  thereof  with  only  one  member  of  the  family. 

Where  property  was  granted  by  the  Government  to  one  member 
of  a  joint  Hindu  family  as  a  reward  for  loyalty  and  for  the  support 
and  assistance  rendered  to  British  Officers  during  the  mutiny  of 
1^7,  ^^^  that  such  property  could  not  be  the  sell-acquired  pro- 
perty of  that  member  only  within  the  meaning  of  the  Hindu  law, 
as  such  assistance  and  support  could  not  have  been  rendered 
without  use  of  funds  which  must  be  presumed  to  be  those  of  ^the 
joint  family. 

HUR  PURSHAD  f.  ShEO  DyAL  ...  ...  ...  25 

I.  Contract—  Validity  of  an  agreemeut—Free  consent. 

Their  Lordships  were  of  opinion  that  it  would  not  be  equitable 
to  uphold  an  ikrarnamah  executed  by  the  respondents  in  favour 
of  their  uncles  and  cousins,  whereby  they  parted  with  a  half  of 
their  property,  it  having  been  executed  without  any  considera- 
tion wnatever,  and  very  shortly  after  they  had  *come  to'their  pro- 
perty, when  they  were  not  fully  acquainted  with  their  rights  and 
did  aot  appear  to  have  had  any  protessional  advice,  and  when  the 
appearance  of  their  uncles  with  a  large  force,  the  possession 
which  was  taken  of  their  property,  the  institution  of  criminal 
proceedings,  and  other  circumstances  constituted  a  state  of  things 
likely  to  overawe  them  and  materially  to_affect  the  free  exercise 
of  thnir  will. 

Baboo  Prem  Narain  Singh  r.  Baboos  Parasram  Singh 

AND  BhOLAiNATH  SiNGH       ...  ...  ...  ...  lOS 

2. Fraudulent  Misrrpresentation-^Relief. 

Having  regard  to  the  probabilities  of  the  case,  to  the  fact  that 
the  action  was  not  brought  until  the  husband  who  alone  was  able 
to  throw  much  light  upon  it  as  far  as  the  plaintift's  case  was  con- 
cerned was  dead,  and  considering  the  character  of  the  evidence  : 
their  Lordships  came  to  the  conclusion  that  no  sufficient  case  had 
been  made  out  by  the  plaintiff  to  enable  her  to  set  aside  the  con- 
tract on  the  ground  of  fraud  ;  and  intimated  that,  even  if  plaintiff 
had  been  entitled  to  set  aside  the  contract  on  that  ground,  it  did 
not  follow  that  she  would  have  been  entitled  to  the  relief  she 
prayed  for. 

Darimbya  Debbya  v.    Maharaja   Nilmoney   Singh    Deo 
Bahadur  ...  ...  ...  ...  ...        sig 

3. Liability  of  the  parties  to  it. 

Where  the  defendants  borrowed  a  sum  of  money  from  C  on  a 
promissory  note  for  the  purchase  of  certain  rubies,  and  it  was 
agreed  between  the  defendants  and  the  plaintiffs  to  whom  the 
promissory  note  was  endorsed,  that  the  plaintiffs  were  to  be 
repaid  from  the  proceeds  of  the  sale  of  the  rubies  in  England; 
and  should  the  sum  so  realized  by  that  sale  be  not  sufficient, 
the  bond  and  the  obligation  was  to  remain  as  security  for  the 
balance. 

Their  Lordshisps  held  that  the  defendants  were  liable  to  pay 
to  the  plaintiffs  the  amount  secured  by  the  bond,  notwithstandfing 
the  fact  that  the  rubies  could  not  be  sold  in  England,  they  having 
been,  with  the  consent  of  the  defendants,  brought  back  to  Calcutta 
where  they  were  sold. 

Ramswamy  Setty  V,  Koosoo  ...  ...  ..  396 

See  Benami  Transaction.  ...  ...  ...  ...  7 

6^^  Evidence,  Discussion  of  (5)  ...  ...  ...         633 
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Cxxsiom— General  cases. 

A  custom  is  a  rule  which  in  a  particular  family  or  in  a  particu- 
lar district,  has.  from  long  usage,  obtained  the  force  of  law.  It 
must  be  ancient,  certain,  reasonable,  and  being  in  derogation  of 
the  general  rules  of  law,  must  be  construed  strictly. 

HuR  Parshad  f.  Sheo  Dyal.  ...  ...  ...  25 

See  Hindu  Law  (&)   ...  ...  ...  ...  ...        821 

"Dehi— Proof  of— Account—  Verbal  admissions. 

It  is  a  very  dangerous  thing  for  a  court  to  rest  a  iudgment  upon 
verbal  admissions  of  a  sum  due  without  the  most  clear  and  cogent 
proof  of  such  admissions. 

Lalla  Sheo  Parshad  v,  Juggernath.  ...  ...       470 

1.  Decree,  Constructioa  ot—Benami transaction. 

Where,  under  a  final  decree  in  a  partition  suit,  the  respondents 
were  declared  entitled  to  the  {X)ssesion  of  the  property  in  dispute 
against  the  judgment-debtors  of  that  partition  decree  without 
"disturbing  the  possession  of  any  of  the  ryots  and  other  tenants,"^ 
and  the  judgment-debtors  had  ^nted  pntnee  tenure  of  that 
property  to  the  appellants  benamt  for  themselves.  Held,  that  the 
respondents'  title  to  the  property  in  dispute  was  absolute  and 
unencumbered  by  any /i</»^tf  rights  of  the  appellants. 

Prosonno  Gopal  Pal  Chowdry  p.  Brojonath  Roy  Chowdry      ^2 

2. l^OTxn  ot— Time  for  amendments 

Parties  appealing  upon  the  merits  ought  not  to  take  the  ^neral 
decree  which  the  High  Court  may  have  ^iven  without  asking  the 
High  Court  to  condescend  upon  the  details  of  it,  if  they  mean  to 
object  that  the  general  judgment  is  not  sufficient  to  found  the  pro* 
per  execution. 

Lala  Sham  Soondar  Lal  v,  Sooraj  Lal  „.  .  .^  20 

,  See  Resjudicata      (2)               ...  ...  .^  20 

Dhardhura,  custom  ot^see  Accretion  (I)         ...  ...  ...  411 

Ease  men  t--^/;g'^/  of  Water— Proof  of  Injuria. 

There  may  be,  where   a  right  is  interfered  with,  injuria  sine 

damno  sufficient  to  found  an  action  ;  but  no  action  can  be  main- 
tained where  there  is  neither  damnum  norinjufia. 

Kali  Kishen  Tagore  v.  Judoo  Lal  Muluck       ..,  ...        28^ 

Enhancement  of  rent.    See  Evidence,  Discussion  of  (7)  ...        280 

See  Onus  Probandi  (4)              ...                .,.                ...  ...        164 

Estoppel.    See  Onus  Probandi  (6)     ,„               ...               ...  ...        88S 

1 .  'ErvidencQ— Conflicting  evidence—Conduct  of  Parties. 

In  case  of  conflicting  evidence  of  witnesses  who  do  not  com- 
mend themselves  by  the  manner  in  which  they  give  their  evidence, 
it  is  a  safe  rule  to  look  to  the  conduct  of  parties. 

HuR  Purshad  x^.  Sheo  Dyal  .„  ...  ...         25 

2. Partition  t  title  under^  proof  of  —  Butwara  proceedings, 

Heidi  on  the  analogy  of  the  rule  in  England— that  if  a  man 
claims  property  under  a  title  derived  from  a  sale  in. execution  of 
a  judgment  to  which  he  is  a  party,  it  is  not  sufficient  to  prove  the 
writ  of  execution^  but  he  must  prove  the  judgment  in  order  that 
the  Court  may  see  that  the  writ  of  execution  was  warranted  by 
the  judgment— that  the  plaintiff  derived  no  title  from  the  Butwarar 
there  being  no  proof  of  the  order  of  partition  drawn  out  by  the 
Collector  in  pursuance  of  Sec.  18  of  Regulation  XIX  of  1814. 

HuRRO  SooNDARi  Debia  V,  Kesub  Chunder  Achrjya       ...        27$ 
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3.  ^vidence^PartUioH—Divergence  between  area  and  rental  of  divided 
properties. 

Their  Lordships  held  that  the  plaintiff  was  not  entitled  to  'reco- 
ver the  land  in  dispute  according  to  the  area  entered  in  the  gosh- 
wara,  but  if  entitled  at  all  to  recover,  it  ought  to  be  in  proportion 
to  the  rents  specified  therein. 

Hurra  Soondari  Debia  v,  Kesub  Chunder  Acharjya      .  .         273 

4. Account  books  ^Opinion  as  to  their  genuineness  fomud  by 

personal  inspection— Remand, 

Where  evidence  tendered  by  either  party  was  conflicting,  and 
the  account  books  produced  by  one  of  the  parties,  which  were 
regarded  by  the  Courts  in  India  as  tests  of  the  truthfulness  of  the 
cise  of  the  one  side  or  the  other,  were  rejected  upon  the  ground 
that  on  a  personal  inspection  of  those  books  one  of  the  pages  of 
an  account  book  was  tampered  with  :  their  Lordships  remanded 
the  case  for  further  enquiry  with  liberty  to  each  party  to  adduce 
evidence  with  reference  to  the  composition  and  state  of  the  books 
and  of  the  entries  in  them,  and  with  reference  to  the  custody  of 
the  books,  and  the  persons  who  could  have  access  to  them. 

BuRRA  Lall  Opendronath  Sahee  Deo  v.  The  Court  of 
Wards  ...  ...  ...  ...  ...         1C5 

6.  Evidence— /*tfrj^«a/  knowledge  of  the  Judge, 

A  Judge  cannot,  without  giving  evidence  as  a  witness,  import 
into  a  case  his  own  knowledge  of  particular  facts. 

HUR  PURSHAD  r.  ShEO  DvAL  ...  ...  ...  25 

6 Power  of  the  Court  to  allow  fresh  evidence. 

It  Is  always  dangerous  to  allow  parties  to  make  a  new  cas  ,  and 
to  call  fresh  evidence  upon  an  issue  on  which  they  have  failed 
upon  evidence  adduced  in  support  of  it,  more  specially  it  is  so  in 
the  Mofussil   Courts  in  India. 

If  a  Court  intend  to  call  for  fresh  evidence  it  ought  to  record  its 
reasons  for  doing  so,  and  this  rule  should  be  strictly  adhered  to. 

A  Court  ought  not  to  adjourn  a  case  for  the  purpose  of  taking 
fresh  evidence  and  allowing  witnesses,  who  had  oeen  examin- 
ed   to  be  re-called  and  to  amend  their  former  evidence. 

Held^  further,  that  there  was  no  reason  to  give  the  parties  an 
opportunity  of  producing  a  document  upon  which  they  had  not 
relied  in  their  claims  or  defences,  and  which,  if  they  had  relied 
upon  it,  they  ought,  according  to  the  provisions  of  the  Code  of 
Civil  Procedure,  to  have  filed  with  their  other  exhibits  unless 
they  could  prove  that  the  document  was  not  in  their  possession. 

HUR   PURSHAD  V,   SHEO  DyAL  ...  ...  ...  25 


'Secondary  Evidence, 


Nothing  is  more  dangerous  than  to  allow  parol  evidence  to  be 
given  of  what  a  written   document  is   alleged  to  contain,   when 
there  is  reason  to  suppose  that  the  document  itself  exists.     If  the 
document  exists,   it   may  be   found   to   contain   something  very 
different  from  that  which  the  witness  represents  to  be  its  contents. 
DiNOMOYi    Debi   Chowdhrani  V,   Roy   Luchmiput   Singh 
Bahadoor         ...  ...  ...  ...  ...        342 

— Suit  to  set  aside  a  deed —Delay, 

One  of  the  obvious  consequences  of  a  long  delay  in  bringing  a 
suit  to  impeach  a  deed  as  not  genuine  is  that,  after  the  lapse  of 
years,  witnesses  disappear  and  tne  recollection  of  those  who  sur- 
vive becomes  dimmed  and  less  accurate  than  it  might  have  been 
if  the  enquiry  had  taken  place  at  an  earlier  period. 

GossAiN   LucHMi   Narain   Poori  v.    Pokhraj   Singh   Din 
Dyal  Lal  ...  ...  ...  ...  ...        189 
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3,  Evidence  -Suit  to  set  aside  a  deed—Delay — Nature  of  evidence. 

There  ought  to  be  a  strong  case  on  the  part  of  a  plaintiff  who 
comes  into  Court  to  set  aside  a  deed  which  had  been  acted  upon 
for  nearly  twelve  years. 

GossAiN   LucHMi    Narain     Poori  v.    Pokhraj  Singh  Din 
Dyal  Lal         ...  .«  .,.  ...        1«9 

See  Will,  Construction  of  (1)  .„  ...  ...  1 

I. ,  Discussion  of — Accretion. 

Their  Lordships  were  of  opinion  that   there  was  no  sufficient 
evidence  to  justify  the  finding  of  the  High  Court  that  the  revenue 
settlements  were  made  with  the  plaintiffs,   on  the  basis  of  the 
river  Gunduck  being  the  boundary  line  not  only  of  the  two  Zillahs 
Sarun  and  Tirhoot,  but  of  the  estates  appertaining  to  those  dis- 
tricts ;  on  the  contrary  they  were  of  opinion  that  the  settlements 
though  temporary,  were  made  with  the  plaintiffs*  ancestors  as 
proprietors  of  an  estate  to  which  the  lands  had  become  an  accretion 
by  gradual  accession. 

Rughoobur    Dyal   Sahoo   v.   The  Maharajah     Kishen 
Pertab  Singh  ...  ...  ...  ...  ...       297 

2, Adverse  Possession. 

Their  Lordships  were  of  opinion  that  the  defendant's  plea  of 
adverse  possession  had  not  been  established. 

Sri   Rajah   Row   Mahapati    Surya    v.  Sri  Rajah    Row 
Mahapati  Gangadhar  Rama  ...  ...  ...        480 

31. __— Banker  and  Customer— Cheque,  Payment  of. 

Their  Lordships  were  of  opinion  that  the  respondent  Bank  fail- 
ed to  prove  that  the  amount  of  the  cheque  in  favor  of  the  appel- 
lant had,  on  presentation  to  them,  been  so  paid  as  to  discharge 
them  from  liability. 

Lall  Chand  v.  The  Agra  Bank  Limited  .„  .„        610 

4«  — ' Bond — Plea  of  Payment, 

Their  Lordships  affirmed  the  decree  of  the  High  Court  allow- 
ing the  defendant's  plea  of  payment. 

Roy  Dhunput  Singh  Bahadoor  v,  Doorga  Bibi  ...        4S3 

5,  — Contract  of  sale. 

In  their  Lordships*  opinion  it  was  satisfactorily  proved  that  the 
sale  deed  was  not  in  accordance  with  the  contract  of  sale  entered 
into  between  the  parties  and  that  it  was  rightly  set  aside  by  the 
court  of  first  instance. 

Lalta  Pershad  v.  Sheikh  Aziz-ud-din  Ahmad   ...  ...        629 

6. Document— Prima  facie  case. 


Their  Lordships  did  not  interfere  with  the  judgment  of  the 
High  Court  where  the  latter  was  mistaken  in  finding  that  a  parti- 
cular document  was  proved  by  a  particular  witness,  as  indepen- 
dently of  it,  a  prima  facie  case  had  been  made  out. 

IssuR  Chunder  Shaha  v.  Doyamoyi  Dasih         ...  .,.         24 


-Enhancement  of  rent— Prima  facie  case-^ 


Enhanced  Rent 

Where  in  a  suit  for  enhanced  rent,  the  plaintiff  started  upon 
the  foundation  of  an  enhanced  rent  which  had  been  found  by  a 
decree  so  recently  as  two  or  three  years  before  the  commencement 
of  that  suit:  their  Lordships  held  that  that  decree  established  a 
prima  facie  case  of  the  rent  properly  payable  by  the  defendant. 

Rani  Surut  Soondari  Debya  v.  Prangobind  Mozoomdar,...       280 
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B.  Bvidence,  Discussion  of— Findings  of  fact. 

Their  Lordships  affirmed  the  decision  of  the  Court  below  upon 
the  findings  of  fact  arrived  at  by  that  Court. 

BimolaSoondari  Chowdhrani  V,  HuRRi  Churn  Chowdhri.        %^^ 

9. — Hindu  Law — Adoption, 

Having  regard  to  the  evidence  on  the  record,  their  Lordships 
entirely  agreed  with  the  conclusion  arrived  at  by  the  High  Court 
that  the  plea  of  adoption  was  made  out. 

Zalim  Singh  v,  Bal  Kishan.  ...  ...  ...        499 

10. Hindu   Law— Adoption— Defendant    to 

tender  himself  as  a  witness  in  certain  cases. 

In  this  case,  looking  to  the  inconsistent  statements  made  by 
the  defendant  from  time  to  time,  the  contlict  in  the  evidence  of 
the  witnesses,  and  the  improbability  of  such  a  conditional  adop- 
tion as  that  set  up  by  theclefendant  without  any  writing  in  support 
of  it,  their  Lordships  were  of  opinion  that  the  defendant,  who 
was  about  eighteen  years  of  age  at  the  time  when  the  alleged 
adoption  took  place,  and  must  therefore  have  had  a  recollection  of 
the  facts  connected  with  the  adoption  if  it  had  taken  place,  ought 
to  have  been  called  as  a  witness,  and  offered  himself  for  cross- 
examination,  and  that  in  his  absence  the  Subordinate  Judge  had 
good  reasons  for  believing  the  evidence  on  the  part  of  the  plain- 
tiffs instead  of  that  on  the  part  of  the  defendant.  They,  therefore, 
reversed  the  judgment  of  the  High  Court. 

Musammat  Imrit  Kunwar  v.  RoopNarain  Singh.  ...        227 

II. Hindu  Law — Kritrima  Adoption, 

Their  Lordships  held  that  the  adoption  alleged  in  the  case  was 
not  satisfactorily  proved. 

MussAMMAT  Basmati  Kowari   V.    Baboo  Kirut   Narain 
Singh.  ...  ...  ...  ...  ..         862 

12, Promissory  Note^  Execution  of 

Their  Lordships  were  of  opinion  that  on  the  whole,  the  proof 
of  the  promissory  note,  the  basis  of  the  suit,  was  too  strong  to 
justify  them  in  reversing  the  judgment  of  the  High  Court. 

Hussain  Ali  Khan  v.  Khursaid  Ali  Khan  and  Ashgar  Ali 
Khan  ...  ...  ...  ...  ...        432 

18. Promissory  Note^  Execution  of 

Their  Lordships  saw  no  reason  to  disturb  the  finding  of  the 
High  Court  that  the  promissory  note  sued  upon  had  not  been 
executed  by  the  defendant. 

Hurri  Churn  Bose  z/.  Monindra  Nath  Ghose  ...  ...        617 

14 . Suit  to  set  aside  a  decree— Fraud. 

Their  Lordships  were  of  opinion  that  the  Court  of  the  Judicial 
Commissioner  of  Oudh  was  right  in  dismissing  the  plaintiffs  suit 
as  the  case  of  fraud  alleged  by  the  plaintiff  had  not  been  made  out. 

Thakur  Debi  Singh  v.  Kalka  Singh  ...  ...  ...        452 

15. ■ Suit  to  set  aside  a  deed. 

Upon  the  evidence  produced  in  the  case  their  Lordships  were 
of  opinion  that  there  was  no  intention  on  the  part  of  the  donor  to 
make  an  immediate  transfer  of  the  property  to  the  donee,  and 
that  the  donee  must  have  perfectly  understood  that  the  transac- 
tion was  not  a  real  one.  The  deed  was  therefore  held  to  be  void 
and  of  no  effect. 

Nawab  Umat-uz-zohfa  v.  Nawab  Mirza  Ali  Kadr  ...        208 
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16    Evidence,  Discussion  of  ^  Suit  to  set  aside  a  deed. 

Held  tliat  the  instrument  of  sale,  which  the  plaintiffs  sought  to 
set  aside  as  fabricated  and  fraudulent,  had  been  executed  by  the 
principal  plaintiffs  grandmother,  with  her  Itnowledge  and  by  her 
authority,  with  the  intention  of  vesting  the  property  therein  refer- 
red to  in  the  defendants. 

MussuMMAT  Mehdi  Begum  v.  Roy  Huri  Kishen.  ...         71 

17. Suit  for  possession    of  land- Boundary 

dispute. 

Their  Lordships  affirmed  the  decision  of  the  High  Court  upon 
the  findings  of  facts  arrived  at  by  that  Court. 

Maharani  Sarnamoayi  r.  Maharaja  Nripendra  Narain 
Bhoop  Bahadoor  ...  ...  ...  ...        604 

Evidence  Act  (I  of  1872)— 5^^.   74  and  11— Secondary  Evidence— 
PuHic  record— Certified  Copy— Practice. 

Where  the  plaintiff,  in  order  to  prove  an  agreement  between 
himself  and  his  deceased  brother  to  share  certain  property  equally, 
the  name  of  the  latter  alone  being  recorded  in  the  Revenue  papers, 
tendered  in  evidence  a  document  which  was  found  in  a  box  in 
the  custody  of  the  Court  of  Wards,  and  which  purported  to  be  a 
copy  of  the  alleged  agreement  certified  by  a  record-keeper  and 
compared  by  an  assistant  and  a  copyist : 

Their  Lordships  were  of  opinion  that  an  objection  as  to  the 
admissibility  of  secondary  evidence  of  the  above  agreement 
should  have  been  taken  in  the  Court  of  first  instance,  and  that  it 
would  not  have  been  too  late  even  if  that  objection  had  been 
taken  in  the  High  Court ; 

Their  Lordships,  however,  held  that  the  copy  tendered  in  evi- 
dence was  admissible  in  evidence,  it  bein^  a  document  purport- 
ing to  be  a  copy  of  a  public  record  certified  by  an  officer  who 
had  the  custody  of  it. 

Rani  Badam  Kunwar  v.  The  Collector  of  Bijnor.  ...       455 

Execution  of  the  d^creQ^Technical grounds. 

In  execution  proceedings,  the  Court  will  look  at  the  substance 
of  the  transaction,  and  will  not  be  disposed  to  set  aside  an  exe- 
cution upon  mere  technical  grounds  when  they  find  that  it  is 
substantially  right. 

Bissessur  Lall  Sahoo  v.  Maharajah  Lachmessar  Singh...        331 

Fraud — 5)?^  Evidence,  Discussion  of  (14)  ..,  ...  ...        462 

GrsLni—Constfuction  of  grant— Grant  of  mortgaged  villages  by  the 
father—Confirmatory  grant  by  the  son. 

Where  the  appellant's  father  granted  a  pottah  of  a  cert.nin 
village  which  had  been  mortgaged  to  him,  to  the  respondent  pro* 
mising  in  the  event  of  the  mortgagor  redeeming  the  same,  to 
make  over  to  him  in  lieu  thereof  other  villages  yielding  an  equal 
revenue,  and  subsequently  the  appellant  confirmed  that  grant 
but  making  no  reference  to  the  provision  in  the  earlier  grant  as  to 
substitution : 

Held  that  the  appellant  was  bound  by  his  father's  agreement 
to  make  over  to  the  respondent  villages  yielding  a  revenue  equal 
to  that  of  the  village  granted  to  him,  when  the  latter  village  was 
redeemed  by  the  mortgagor. 

Raja  Bejai  Bahadur  Singh  v.  Baboo  Bhyron  Bux  Singh...        836 

Hindu  lA^a— Adoption, 

See  Evidence,  Discussion  of  (0)  (10)  (11),  ...         49f>,  227,  862 
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Hindu  l^ei^w— Alienation* 

See  Hindu  Law,  Guardian    ...  ...  .^  ,^        S67 

See  Oudb  Estates,  Act.  (I  of  I8(J9)  (2)  ..,  ...  ...  26 

1. Joint  Hindu  family — Family  arrangement. 

In  a  case  where  by  an  acreeroent  between  the  parties,  it  was 
settled  that  each  member  of  the  famHy  was  to  draw  money  at 
his  discretion  out  of  the  family  firm,  afid  to  emplmr  that  money 
in  his  separate  trade  or  separate  speculations,  the  nrm  not  being 
responsible  for  the  losses  sustained,  and  not  being  entitled  ta 
share  in  the  profits  arising  from  these  speculations,  but,  subject 
to  this  modification,  all  the  members  of  the  family  retained  the 
interest  which  they  had  as  joint  members  of  the  firm  :  Their  Lord- 
ships were  of  opinion  that  tl>e  relation  between  the  plaintiff  and 
the  defendant  (two  brothers)  could  not  be  taken  to  be  strictly 
that  of  members  of  a  joint  and  undivided  Hindoo  family,  since^ 
although  they  were  joint  as  to  their  general  concerns  and  in  some 
sense  joint  as  members  of  a  family,  yet  that  relation  was  qualified 
by  the  provision  contained  in  a  family  arrangement  whereby  each 
member  of  the  family  might  take  out  and  use  assets  derived  from 
a  partnership  firm  for  the  benefit  of  his  sole  and  separate  specu- 
lations. 

The  said  agreement  being  of  such  a  character  as  to  leave  it  in 
the  power  of  each  member  to  draw  to  an  unlimited  extent  upon 
the  assets  of  the  firm,  their  Lordships  declined  to  extend  the 
operation  of  such  an  agreement  one  iota  beyond  its  terms,  and 
were,  therefore,  of  opinion  that  the  High  Court  was  right  in  draw- 
ing a  distinction  between  pledging  the  credit  of  the  firm  and 
drawing  out  money  actually  belonging  to  the  firm. 

Rai  Narsingh  Dass  v.  Rai  Narain  Dass  ...  ...  9B 

Joint  Hindu  Family, 


See  Hindu  Law— Succession                  ...  ...               .^  321 

53?^  Onus  probandi  (6)           ...                 ...  ...                ...  SIS 

See  Oudh  Estates  Act  (I  of  1869)  (2)      ...  ...                ...  26 

—Joint-property  —  Presumption  —Joint  Hindu  family'^ 


Purchase  by  one  member. 

The  purchase  of  certain  property  by  a  member  of  a  joint  Hindu 
family  which  was  found  to  have  never  separated,  was  presumed 
to  be  a  purchase,  not  on  his  own  account,  but  for  the  joint  family 
and  as  joint  family  property. 

BissESSAR  Lall  Sahoo  v.  Maharajah  Luchmessar  Singh...        831 

Joint  property 

See  Confiscation  of  property  in  Oudh  (3)  .-  ...  26 

See  Oudh  Estates  Act  (I  of  1869)  (1)      ...  ...  .^        2IS 

'Guardian— Alienation-- Hindu  Law— Minor's    interest 


in  expectancy. 

Their  Lordships  expressed  their  inability  to  affirm  that  a 
minor's  interest  in  expectancy  could  be  made  the  subject  of  a 
sale :  still  less  of  a  sale  wholly  speculative,  as  any  such  sale  must 
be,  by  a  guardian  acting,  or  purporting  to  act,  on  behalf  of  the 
minor. 

Baboo  Doolichand  v.  Baboo  Birjbhookan  Lal  Awasti     ...        857 
-Inheritance  of  an  illegitimate  son— Puchis  SowaL 


Their  Lordships  were  not  satisfied  that  the  sevas  in  dispute 
were  appurtenant  to  the  Chhedra  raj.  Even  assuming  the  case 
to  be  one  of  succession  to  the  raj  and  that  the  rule  of  inheritance 
applicable  to  the  raj   as  contained  in  the   compilation  known  as 
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*  Puchis  sowal"  was  that  an  ille^timate  son  may  succeed  to  the 
raj  in  the  absence  of  other  relatives : 

Their  Lordships  held  that  it  was  not  proved  in  this  case  that 
there  was  that  absence  of  other  relatives  which  would  entitle  an 
illegitimate  son  to  succeed. 

JaggariNath  Bhramarbar  Roy  v.  Ram  Gobind  Juggodeb  ...        874 

Hindu  l^^ivi,— Inheritance  under  the  Dayabhag.  -Brothers  of  the 
Whole  and  Half  Blood, 

According  to  the  law  of  the  Dayabhaga,  a  brother  of  the  whole 

blood  succeeds,  in  the  case  of  an  undivided  immoveable  estate,  in 

preference  to  a  brother  of  the  half  blood. 

SHEO  SoONDARY  V,  PiRTHEE   SiNGH      ...  ...  ...  119 


'Successian,  Joint  Hindoo  family —Custom— Primo- 


gefiiture — Partition—  Widow, 

Looking  to  the  terms  of  the  sunnud  set  out  in  the  judgment  of 
their  Lordships  and  to  the  subsequent  conduct  and  act  of  the 
parties,  their  Lordships  were  of  opmion  that  the  said  document 
amounted  to  an  agreement  by  which  the  joint  family  estate  was 
divided  among  the  several  members  of  the  family.  The  proper- 
ty in  dispute  consequently  descended  to  the  appellant  as  the 
separate  property  of  her  husband  ;  notwithstanding  the  fact  that 
it  was  not  disputed  that  the  zemindari  was  according  to  an  an- 
cient custom,  impartible  and  held  and  enjoyed  by  the  eldest  male 
member  in  the  direct  line. 

Vadrevu  Runganayakamma  v.    Vadrevu  Bulli  Ramaiya        821 

Succession. 

.S^^OudhEstates  Act  (I  of  1869)(3)  ...  ...  ...        400 

7. Trans fer^  form  of 

No  special  mode  of  transfer  is  required  by  the  Hindu  law,  even 
a  verbal  transfer  is  sufficient. 

HUR  PURSHAD  2/.  SHEO  DyAL  ...  ...  ,..  26 

8.    . Widow— Maintenance, 


In  determining  the  amount  of  maintenance  to  which  a  Hindoo 
widow  is  entitled,  regard  should  always  be  had  to  the  value  of 
the  estate,  as  well  as  to  the  position  and  status  of  the  deceased 
husband  and  of  the  widow. 

Sreemutty   Nillokissoree   Dossee  v.  Jogendro  Nauth 

MULLICK  ..  ...  ...  ...  ...  159 

^Widow's  Estate. 

See  Confiscation  of  Property  in  Oudh  (2)  ...  ...        Hg 

Interest 

5^^  Oudh  Taluqdars  Relief  Act  ...  ...  ...        no 

Judge— personal  knowledge  of— 

5<?^  Evidence  (5)  ...  ...  ...  ^..  25 

Lease. — Holding  over— 

Where  a  lessee,  after  the  expiration  of  the  term  of  the  lease,  held 
over,  he  did  so  subject  to  the  terms  of  the  lease. 

Jardine  Skinner  &  Co.  v.  Rani  Surrut  Soondari  Debi    ...        168 
l^aae— Renewal  of— Duration  of  ike  new  lease. 

An  agreement  contained  in  the  pottah  to  grant  a  renewal  of  the 
lease  does  not  create  or  vest  in  the  lessees  a  fresh  term  of  years. 
It  merely  gave  them  a  right  to  a  renewal  of  the  lease,  and  to 
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compel  the  lessor  to  renew  it  if  the  latter  should  attempt  to  turn 
them  out  of  possession  at  the  expiration  of  the  term.  It  also  gave 
the  lessor  a  right  to  the  land,  and  to  rent  it  to  others  if  the  les- 
sees should  refuse  to  accept  a  pottah  and  execute  a  kuboolyat 
within  the  time  prescribed  in  the  lease  for  duly  ascertaining  and 
fixing  the  rent  to  be  paid  during  the  renewed  term.  If  the  rent 
at  wnich  the  lessor  olfered  to  renew  the  lease  were  too  high, 
the  lessees  were  not  bound  to  accept  it,  but  could  compel  uie 
lessor  to  renew  it  at  a  proper  rate  having  regard  to  the  stipula* 
tions  of  the  lease. 

Where  nothing  is  said  in  the  ijara  as  to  the  duration  of  the 
new  lease,  a  term  fur  a  longer  period  than  the  original  term  can- 
not reasonably  be  implied. 

Jardine  Skinner  &  Co.  v.  Rani  Surut  Soondari  Debi    ...        168 

Legitimacy  of  chWdren—Presumpiion— Rebutting  evidence. 

Upon  an  issue  as  to  the  paternily  of  children,  positive  evidence 
of  their  birth,  and  the  presumption  arising  from  marriage,,  cohabi- 
tation, and  acknowledgment  by  the  reputed  father  can  be  rebutted 
only  by  clear  and  conclusive  evidence  on  the  other  side. 

BuRRA  Lall  Opendronath  Sahu   Deo  v.  The  Court  of 
Wards.  ...  ...  ...  ...  ...        23(5 

LimitatloD. 

^<?OudhTalookdars  Relief  Act.  ...  ...  ...        174 

1. Act  XIVo/\i^b%  Sec.  15. 

Where  the  defendants,  were  put  into  possession  by  the  Govern- 
ment who  were  entitled  to  the  lands,  and  were  maintained  in 
possession  by  the  Majjistrate  under  s.  318  of  the  Code  of  Criminal 
Procedure,  hela  that  if  the  plaintiffs  had  wished  to  contend  that 
the  defendants  had  been  wrongfully  put  into  possession  and  that 
the  plaintiffs  were  entitled  to  recover  on  the  strength  of  their 
previous  possession  without  entering  into  a  question  of  title  at 
all,  they  ought  to  have  brought  their  action  within  six  months 
under  s.  16,  Act  No.  XI V  of  1851*. 

Wise  v,  Ameerunnissa  Khatoon        ...  ...  ...        350 

2. Act  No.  IX  0/187],  Sec.  20. 

The  plaintiffs  suit  was  held  to  be  banedby  the  law  of  limitation 
inasmuch  as  it  was  not  shewn  that  the  person,  who  had  signed  the 
acknowledgments  relied  on,  had  the  defendant's  authority  to 
make  those  acknowledgments  at  the  time  he  signed  them,  or  that 
the  authority  whatever  it  may  have  been  before,  did  continue  up 
to  the  time  he  signed  the  acknowledgments. 

DiNOMOYi  Debi    Chowdhrani  v,  Roy    Luchmiput  Singh 

Bahadoor        ...  ...  ...  ...  ...        3t2 

8. AaNo.  Xy  0/1817  Sch.  II,  Att,  i7— Award  under 

Act  No,  IV  o/  ISiO—Aaverse  Possession. 

Possession  for  three  years  under  an  order  of  a  Magistrate  in  a 
proceeding  under  Act  No.  IV  of  1840  does  not  create  a  title  by 
prescription. 

Wise  v.  Ameerunnissa  Khatoon        ...  ...  ...        35o 

4. Act  No.  1X1871,  Sch,  II,  Art.  129. 


The  provision  in  the  schedule  to  the  Limitation  Act  of  1871  that, 
with  respect  to  a  suit  to  establish  or  set  aside  an  adoption,  the 
time  when  the  period  of  limitation  begins  to  run  is  •'  the  date  of 
the  adoption  or  (at  the  option  of  the  plaintiff)  the  date  of  the 
death  of  the  adoptive  father,"  does  not  interfere  with  the  right 
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which,  but  for  it,  a  plaintiff  has  of  bringing  a  suit  to  recover  pos- 
session of  real  property  within  twelve  years  from  the  time  when 
tlie  right  accrued. 

Raj  Bahadur  Singh  v,  Achumbit  Lal  ...  ...       308 

Lis  Pendens. 

6><fOudh  Estates  Act  (I)       ...  ...  ...  ...        218 

Mahomedan  L.a^w— Will— Testamentary  disposition  in  a  wajib-ul-xrz^ 

Their  Lordships  gave  effect  in  the  case  of  a  Mahomedan  to  the 
words  of  demise  contained  in  the  wajib-ul-arz  of  a  village,  where 
it  was  admitted  that  by  the  Mahomedan  Law  no  writing  was  re- 
auired  to  make  a  will  valid  and  no  particular  form  even  of  verbal 
aeclaration  was  necessary  as  long  as  the  intention  of  the  testator 
was  sufficiently  ascertained. 

Mahomed  Altaf  Ali  Khan  v,  Ahmed  Buksii  and  others   ...  1 

Marine. 

^if^  Onus  Probandi  (7)  ...  ...  ...  ...        1I6 

Minor. 

5<?tf  Hindu  Law,  Guardian     ...  ...  ...  ...        867 

Mortga  ^Q~^  Priority. 

Sate  in  execution  of  a  decree  upon  the  second  mortgage — Sale 
in  exeaition  of  a  decree  upon  the  first  mortgage^  Priority, 

Where  the  defendant  having  obtained  two  successive  mort- 
gages, the  first,  in  the  name  ot  his  wife,  and  the  second  in  his 
son's  name,  and  having  then  obtained  decrees  thereon,  caused  the 
mortgaged  property  to  be  sold  first  in  execution  of  the  decree 
upon  the  second  mortgage  when  it  was  purchased  by  the  plaintiff; 
and  it  was  then  put  up  to  sale  in  execution  of  the  decree  upon 
the  first  mortgage  and  purchased  by  the  defendant  in  the  name  of 
his  son : 

Their  Lordships  set  aside  the  second  sale  in  a  suit  by  the 
plaintiff  against  the  defendant,  his  wife  and  son,  for  a  declaration 
of  title  and  right  to  redeem  the  first  mortgage.  Their  Lordships 
also  observed  that  as  the  mortgagor  was  no  party  to  the  suit, 
it  was  not  necessary  to  state  in  the  decree  whether  this  plaintiff 
was  entitled  to  redeem  as  second  mortgagee  or  as  purchaser  of 
the  property  in  dispute. 

Choorawun  Singh  v.  Shaik  Mohomed  Ali  ...  ...  426 

Charge    ...  ...  ...  ...  ...  521 

See  Onus  Probandi  (8)  ...  ...  ...  ...  418 

1.  Onus  l?xoh^n6\^ Adverse  Possession. 

The  plaintiff  having  proved  his  title  to  the  land,  the  defend- 
ant was  bound  to  prove  that  the  iplaintifif  lost  it  by  reason  of  his, 
the  defendant's,  adverse  possession  for  twelve  years  which  bur- 
den, their  Lordships  helOiVi^s  upon  the  defendant  who  failed  to 
discharge  it. 

Radha  Gobind  Roy  Saheb  Roy  Bahadur  v,  Inglis  877 

9.  • -^Benatni  transaction 

Sale  of  Land— Purchase  from  Benamidar^Onus  Probandi. 

The  burden  of  proving  his  allegations  lies  upon  a  plaintiff  who 
claims  land  alleging  himself  to  be  its  purchaser  in  good  faith  from 
a  benamidar  whose  name  has  been  recorded  in  the  revenue 
records  and  who  has  by  the  act  of  the  true  owners  become  the 
apparent  owner, 

RuTTOo  Singh  v.  Bajrang  Singh       ...  ...  ...       *76 
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8.  Onus  IPTohtLtidi'-Benamidar^Certifiidpurchaser, 


A  person  who  alleges  that  the  certificated  purchaser  whose  nam^ 
is  registered  as  an  owner  in  the  Record  of  Rights  is  a  benamidar, 
must  f;ive  substantial  proof  of  that  allegation. 

BaUNATH  SaHAY  V,  RUGHONATH  PBRSHAD  SiNGH  ...  437 

^EnhananuHt  of  rent-^Aa  (Bengal)  No,  VIII  0/ 


1860,  s,  4. 

Where  the  rent  on  which  land  is  held  by  a  ryot  has  not  been 
changed  for  a  period  of  twenty  years  before  the  commencement 
of  the  suit,  the  burden  of  proof  is  upon  the  person  seeking  en- 
hancement of  rent  to  show  that  the  rent  had  been  varied  since 
the  permanent  settlement  or  that  it  was  fixed  at  some  later 
period. 

Rajah  Nilmoney  Deo  Bahadoor  v.  Modhoo  Soodun  Roy  ...        104 

5. Estoppel. 

Where  the  plaintiffs  claimed  possession  of  the  property  alleging 
themselves  to  be  entitled  to  it  on  the  ^ound  that  they  were  nearer 
in  degree  to  the  deceased  than  the  defendants  and  as  such  entitled 
to  succeed  to  him  under  the  Hindu  law,  but  it  ap|>eared  that  on 
the  opening  of  the  succession,  the  plaintiffs  nad  admitted  the 
rights  of  the  defendants  and  acted  upon  that  admission  by  per- 
mitting the  names  of  the  defendants  to  be  registered  in  the  Collec- 
tor's Office,  and  by  carrying  on  suits  with  them  in  the  joint  names 
of  all  without  disputing  their  title  for  eleven  years  after  the 
opening  of  the  succession  : 

Their  Lordships  held  that  the  plaintiffs*  conduct,  though  not 
amounting  to  an  estoppel,  imposed  upon  them  the  burden  otprov- 
ing  that  the  defendants  had  not  an  equal  title  with  themselves. 

AjRAWAL  Singh  v,  Foujdar  Singh     ...  ...  ...        888 

8. Hindu  law— Joint  Hindu  family— Separaiion^ 

Their  Lordships  were  of  opinion  that  the  onus  of  proving  separa- 
tion alleged  by  the  plaintiff  was  upon  him  which  he  failed  to 
discharge. 

MUSSAMAT  SOORUJMUKHI  KONWAR   V.    MuSSABiAT  BhUGWATI 

KONWAR  ...  ...  ...  ...  .„  808 

7, Marine—  Collision, 

Where  a  collision  took  place  by  the  stern  of  the  **  Dacca  **  run- 
ning amidships  into  the  port  side  of  the  "Michelino"  while  at 
anchor,  the  burden  of  proof  lay  heavily  upon  the  **  Dacca  "  to  show 
that  the  collision  so  caused  with  a  vessel  properly  at  anchor  in  a 
proper  place  was  not  the  consequence  of  negligence  and  bad 
seamanship. 

Hart  v,  Avigno  ...  ...  ...  ...  ...        us 


'Otti  mortgage. 


Where  a  plaintiff  came  into  Court  for  the  recovery  of  certain 
property  in  possession  of  the  defendants,  alleging  the  possession 
of  tne  defendants  to  be  that  of  mortgagees,  and  the  aefendants 
pleaded  want  of  title  in  the  plaintiffs: 

Their  Lordships  held  that  it  was  for  the  plaintiff  to  prove  the 
mortgage  alleged  by  him,  which  he  failed  to  prove. 

Thekkuriyetath  Kirangatt  Manakkal  Narayanan  Nam- 

BUTIRIPAD  V,   iRINGALLUR  ThARAKATH  SANKUNNI  ThARA- 
VANAR  ,,,  •••  ...  ,,,  „,  418 
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9*    Onns'ProhSin^X.— Principal  and  Agents  Account, 

If  in  a  suit  for  a  balance  of  account  due  to  the  plaintiff  as  a 
commission  agent,  the  defendant  denies  the  agency  and  alleges 
that  there  was  a  contract  of  sale,  the  burden  of  proving  that  the 
plaintiff"  has  sustained  losses  in  his  capacity  of  agent  is  on  the 
plaintiff*. 

JUGAL  KiSHORE  V.  GiRDHAR  LaL  ...  ...  ...  o02 

10,    Onus  I^roha.ndi.—Zurpeskgi  lease. 

Where  a  plaintiff"  sued  in  1886  for  recovery  of  money  or,  in  the 
alternative,  lor  possession  of  the  property  claiming  title  under  a 
Zurpeshgi  lease  of  1874  and  it  was  admitted  by  him  that  he  never 
got  possession  under  that  lease  nor  any  sums  due  thereunder: 

Their  Lordships  were  of  opinion  that  it  was  incumbent  on  the 
plaintiff"  to  give  satisfactory  proof  ot  the  truth  and  reality  of  the 
transaction  and  some  reasonable  explanation  of  the  subsequent 
delay. 

GossAiN  Dalmir  Puri  V,  MooNSHi  Gopi  Nath  .,,  ...        525 


5^^  Practice- Costs— (2)  ...  ...  ...  ...        487 

6"^^  Sale  in  execution  of  a  decree  (2)         ..,  ...  .      ...  12 

Oudh  Estates  Act,  I  of  \^^^ , —Retrospective  effect  of— Trusts 
Joint  Hindu  family— Reward  of  villages  in  the  name  of  the  head 
of  the  family — nature  of  such  property— -Transfer  pendente  lite. 

In  a  suit  commenced  before  the  passing  of  Act  No.  1  of  1869, 
where  their  Lordships  were  of  opmion  that  the  circumstances  of 
the  case  afforded  sufficient  grounds  to  justify  them  in  presuming 
that  it  was  the  intention  of  the  defendant  that  the  villages  includ- 
ed in  the  summary  settlement  and  the  sunnud  should  be  held  by 
him  in  trust  for  the  joint  family,  and  as  a  joint  family  estate 
subject  to  the  Law  of  Mitakshara,  it  was  held  that,  although  the 
suit  was  not  decided  until  after  the  passing  of  the  Act,  the  provi- 
sions of  that  Act  did  not  operate  so  as  to  change  the  relative  con- 
dition of  the  parties,  to  put  an  end  to  the  trust  upon  which  the 
defendant  had  previously  held  the  estate,  and  to  convert  it  into  an 
estate  held  by  the  defendant  for  his  own  sole  use  and  benefit  dis- 
charged from  the  trust.  Th^e  can  be  no  difference  in  this  res- 
pect between  an  express  trust  and  a  trust  implied  or  presumed 
from  a  fair  and  reasonable  interpretation  of  the  Acts  and  declara- 
tions of  the  defendant. 

The  villages  granted  to  the  defendant  for  loyal  services,  render- 
ed during  the  mutiny  of  1857,  were  held  by  their  Lordships  to 
have  been  granted  to  the  joint  family,  inasmuch  as  the  loyal  ser- 
vices which  the  defendant  rendered  the  Gevernment  were  render- 
ed by  means  of  the  then  joint  family  property,  and  in  accepting 
the  reward  from  the  Government,  he  acted  as  the  representative 
of  the  family. 

With  reference  to  the  transfers  pendente*lite  made  in  this  case, 
their  Lordships  expressed  that  they  had  nothing  to  do  with  any 
agreement  or  arrangement  which  may  have  been  made  by  any  of 
the  parties  subsequent  to  the  commencement  of  the  suit ;  they, 
therefore,  humbly  advised  Her  Majesty  that  the  decree  which 
was  to  be  made  in  that  case  was  to  be  made  without  any  prejudice 
to  any  question  that  may  arise  in  respect  of  any  agreement  or 
arrangement,  if  any,  which  ma>r  have  been  made  or  entered  into 
by  or  between  any  of  the  parties  to  the  suit  subsequent  to  the 
commencement  thereof. 

Thakooe  Hurdeo  Bux  r.  Thakoor  Jowahir  Singh,       ..,       2i^ 
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2.  Oudh  Estates  Act,  I  of  1869 — Sec.  2,— Summary  settlement  with 
a  member  of  a  Joint  Hindu  family  goremed  by  the  Alitakshara 
Law— Right  of  alienation--  Will, 

Act  No.  I  of  1669  conferred  title  on  landed  property,  and  in  con- 
sequence of  the  Act  the  grantee  must  be  deemed  to  have  acquired 
a  permanent,  heritable,  and  transferable  right  in  the  estates  which 
comprised  the  villages  named  in  the  lists  attached  to  the  agree- 
ments executed  by  him  when  the  settlement  was  made,  whether 
such  villages  were  or  were  not  previously  part  of  the  family  pro- 
perty. He  had  also  power  by  will  or  by  alienation  in  his  life  time 
to  transfer  the  estates  which,  by  virtue  of  the  Act,  were  not  merely 
heritable,  but  transferable. 

Held  also,  upon  the  construction  of  certain  documents  which 
were  in  the  form  of  letters  written  in  answer  to  the  enquiries 
made  by  the  Government,  that  those  documents  when  read 
together  constituted  a  will  within  the  meaning  of  section  2  of  Act 
No.  1  of  li<f^^3,  and  that  the  declaration  in  those  documents  of  the 
wish  of  the  proprietor  acted  upon  as  it  was  by  him  and  by  other 
members  of  the  family  in  his  life  time,  was  evidence  sufficient  to 
prove  an  alienation  inter  vivos  which,  in  his  life  time,  transferred 
the  property  to  the  family  to  be  held  as  joint  family  property, 

HUR  PURSHAD  V.  ShEO  DYAL  ...  ...  ..,  25 

3. Sec,  lO.—Entry  in  the  list  of  Talukdars. 

The  entry  of  the  name  of  a  talukdar  in  a  list  prepared  under  Act 
No  1  of  1869,  is  no  bar  to  a  claim  to  a  right  of  succession  on  the 
part  of  the  adopted  son  of  such  talukdar. 

Seth  Jaidial  v.  Seth  Sita  Ram  ...  ...  ...        400 

4. Sees.  16-19. 

Sections  1^—19  of  Act  No.  1  of  1869,  cannot  be  held  to  apply  to 
a  transfer  made  by  deed,  will,  or  otherwise,  before  the  passing  of 
the  Act. 

HUR  PURSHAD  V.  SHEO  DyAL  ...  ...  ...  25 

1.    Oudh  Sub-settlement  Act  (XXVI  of  1866)— Right  to  Sub-settle- 
ment—Under-tenures  held  under  contract. 

Under-tenures  held  under  contract,  or  under  any  arrangement 

from  which  a  contract  may  be  inferred  are  within  the  dennition 

of  sub-proprietary  rights  given   in  the  rules  annexed  to  Act  No. 

XXVi  of  1866,  and  their  holders  are  entitled  to  a  sub-settlement. 

The  Maharaja  of  Bulrampore  v,  Uman  Pal  Singh  and 

Ganesh  Singh  ...  ...  ...  ...  ...        jgO 

2. Taluk-^Sub-settlement—' 

Under-Proprietary  rights. 

The  Talukdar  having  obtained  a  settlement  of  his  Taluk  includ- 
ing another  estate  of  which  the  village  now  in  question  formed  a 
part,  he  could  not  be  heard  to  say  that  the  said  village  was  for  the 
first  time  included  in  the  estate  which  he  settled  with  the  Govern- 
ment. 

Rajah  Jung  Mohan  Singh  v,  Doohun  ...  ,^        jq^ 

3. Sub-settlement— Construc- 
tion, 

Their  Lordships  held  the  appellant  entitled  to  a  sab-settlement 
for  life  upon  the  construction  of  the  terms  of  the  letter  of  the  late 
talookdar,  which  was  binding^  not  only  upon  him  but  upon  his  suc- 
cessor also. 

KiSHNA    NUND    MiSR   V,    ThE    SUPERINTENDENT    OF  ENCUM- 
BERED Estates,  Medhowna  ...  ...  ,,,        278 
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Oudh  Talookdars'  Relief  Act  (XXIV  of  1870).    Appeal-^Limi- 
tation—Rule  8  ^  Interest  • 

Under  the  exceptional  legislation  with  which  they  had  to  deal, 
and  the  exceptional  circumstances  of  the  case,  their  Lordships 
were  not  so  clearly  satisfied  that  the  Commissioner  had  not  the 
power  to  deal  with  the  order  of  his  subordinate  ofificer  as  he  did, 
as  to  feel  themselves  driven  to  a  decision  the  effect  of  which 
would  be  to  reverse  an  order  which  appeared  to  them,  except  in 
one  particular,  (and  as  to  which  their  Lordships  modified  it^  just 
and  proper,  and  to  set  up   another  which,  if  acted  upon,  would 
practically  repeal  the  8th  Rule  made  under  Act  No.XXlV  of  1870, 

Ramjisdas  and  Imtiaz  Ali  V,  Raja  Bhagwan  Bux  ...       174 

Partition. 

See    Evidence  (3)    ...  ...  ...  ...  ...        273 

See    Evidence  (2)     ...  ,„  ...  ...  ...        273 

Pla  I  n  t . — Construction  of  Pleadings.— Cause  of  Action  —Benamidar^ 

Held'xw  a  suit  for  damages  against  a  widow  and  her  sons  for 
the  breach  of  a  covenant  contained  in  a  sale  deed  executed  by 
the  widow  only  on  the  allegations  that  the  sons  were  the  real 
owners  and  vendors  who  actually  received  the  purchase  money, 
and  the  widow  was  only  a  benamidar^  that  the  plaint  disclosed  a 
cause  of  action  against  the  sons  also,  and  the  parties  were  entitled 
to  an  adjudication  of  the  question  whether  the  contract  was  really 
entered  into  by  the  mother  as  the  agent  and  on  behalf  of  the  sons 
and  by  their  authority.  If  the  plaintiff"  knowing  the  facts  really 
did  elect  to  treat  the  widow  as  the  sole  contracting  party,  then 
the  plaintiff*  will  fail. 

BiSHEswARi  Debya  ».  GoviND  Pershad  Tewari  ...  7 


See    Resjudicata  (6)  ...  ...  ...  ...        867 

Possession,  suit/or^  by  invalidation  of  adoption. 

See    Limitation  Act,  1871  ...  ...  ...  ...        203 

1.  Practice— 5<?««'/arK  Dispute, 

Their  Lordships  expressed  their  approbation  of  the  course  taken 
by  the  High  Court,  vtz.^  that  of  marking  on  a  map  the  precise 
area  to  which  the  plaintiff"  was  entitled, — and  observed  that  it  was 
a  practice  which  it  was  desirable  in  Courts  in  India  to  follow  in 
all  cases  of  boundary  disputes. 

Raja  Leelanand  Singh  Bahadur   v»    Maharajah  Luch- 
meswar  Singh  Bahadur  ..  ...  ...  ...       386 

2.  ■  —  Costs —Deed,  execution  of^Onus  Probandi^  Practice^ 
Costs, 

Their  Lordships  were  of  opinion  that  the  ikrarnamah  relied 
on  was  not  proved  by  the  plaintiff"  upon  whom  lay  the  burden  of 
proving  its  due  execution  and  delivery.  While  reversing  the 
decree  of  the  High  Court.  Their  Lordships  made  no  order  as  to 
costs  in  favour  of  the  appellant  as  she  was  tound  guilty  of  using 
fabricated  documents  in  support  of  her  allegation  of  possession. 

CooMARi  Rodeshwar  »,  Manroop  Koer  ...  ...       487 


'Pleadings—Form  of. 


The  general  principle  of  their  Lordships  is  that  of  not  dealing 
very  strictly  with  the  form  of  the  pleading  if  they  find  that  a  mate- 
rial point  was  substantially  raised. 

Chowdhry  Mortaza  Hussain  v.  Mussummat  Bibi  Bechun- 

NISSA...  ...  ...  ...  ...  ...  86 
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4.  'PteLCi\ce—Prn/y  Council  Appeal— Grounds  Upon  which  an  appeal 
will  lie. 

Their  Lordships  will  not,  on  appea),  enter  into  the  question 
whether  the  concurrent  decision  of  the  courts  below  on  a  question 
of  fact  was  correct  or  not  unless  it  could  be  shown  that  the  two 
courts  below  did  not  in  substance,  really  and  truly  proceed  upon 
the  same  grounds. 

MUSSAMMAT    JaIMUNGUL     KoERI    V.     MUSSAMMAT     MOHKEM 

KOERI  ...  ...  ...  ...  ...  4aO 


-Privy  Council— Decision  upon  merilSm 


Where  a  review  of  an  order  was  granted  by  the  Court  of  first 
instance  without  notice  to  the  opposite  party,  and  an  application 
was  made  to  the  High  Court  under  s.  15  of  the  Charter  (24  and  25 
Vic.  Cap.  104),  the  High  Court  did  not  merely  treat  the  judgment 
of  the  Court  of  first  instance  upon  that  review  as  a  nullity,  but 
they  entered  into  the  merits  of  the  case,  and  treated  the  case  in 
their  decision  as  if  the  Court  of  first  instance  had  given  its  deci- 
sion on  the  merits  and  there  was  an  appeal  against  it.  Their 
Lordships  of  the  Privy  Council  also  dealt  with  the  case  in  the 
same  way. 

GiRDHARi  Singh  v,  Hurdeo  Narain  Sahoo    ...  ...  12 


'Privy  Council— Concurrent  findings  of  fact. 


nil  of  1859  (2) 

... 

2 

... 

... 

455 

... 

.•• 

12 

There  were  no  exceptional  circumstances  to  take  this  appeal 
out  of  the  general  rule  acted  upon  by  the  Privy  Council  that  where 
there  are  concurrent  judgments  of  two  Courts  below  on  a  question 
of  fact,  their  Lordships,  except  under  such  circumstances,  will 
not  go  into  the  evidence  upon  which  the  Courts  have  decided. 

Lala  Sham  Soondar  Lal  v,  Sooraj  Lal      . .     ...    ^ 

See    Code  of  Civil  Procedure  Act  No. 

See    Evidence  Act  (I  of  1872) 

See    Statutes  24  and  26  Vic.  Chap.  6, 

Presumption 

See    Paternity  of  children        ...  ...  ...  ...        235 

Primogeniture- 
s'^ Hindu  Law  (C)  ...  ...  ...  ...        321 

1.  'PrXncip^l  SLTid  Agenl— Authority  of  an  Agent—Agcficy,  determi- 
nation of—Forfnal  Notice 

Formal  notice  of  termination  of  the  agent's  authority  is  not 
necessary.  It  will  be  enough  if  the  plaintitf  knew  of  the  agent 
having  quitted  the  defendant's  service,  and  of  his  authority  having 
been  thus  revoked. 

DiNOMOYi  Debi  Chowdhrani  v.    Roy  Luchmiput   Singh 
Bahadur  ...  ...  ...  ...  ...        342 

2. Liability  of  the  Agent — Suit  for  recovery  of 

property  purchased  out  of  the  mofuys  raised  upon  the  trust 
property. 

When  an  agent  had  purchased  property  by  raising  money  upon 
properties  found  to  be  of  his  principal,  their  Lordships  held  that 
the  principal  was  entitled  to  the  properties  so  purchased. 

MuNGUL  Das  2/.  MoHUNT  Bawan  Das  ...  ..  ...  140 

'• See    Onus  Probandi  (0)  ...  ...  ,„  502 

Priority— 

5tf^  Mortgage  ..  ...  ...  ...  ...  42-5 
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Promissory  Note,  Execution  of— 

5<?<?  Evidence,   Discussion  of  (12)  (13) ...  ...432,81 

Puchis  Sowal— 

5^tf  Hindu  Law— Inheritance  (4)  ...  ...  ...        374 

Regulation  XI  of  1825— 

See  Evidence,  Discussion  of  (1)  ...  ...  ...         297 

Regulation  XIX  of  1814- 

See  Evidence  (2)     ...  ...  ...  ...  ...  273 

.1.  Res  judicata— ^j/^^^^/  by  judgment-^Exparte  decree. 

It  iiaving  been  decided  exparte  by  Her  Majesty  in  Council  on 
appeal  that  the  plaintiff"  was  entitled  to  maintain  the  suit,  and  the 
cause  remanded  to  the  Court  of  first  instance,  their  Lordships,  at 
the  hearing  of  an  appeal  from  the  final  decree  in  that  suit,  did  not 
allow  the  appellant  to  take  advantage  of  her  absence  on  the  first 
occasion,  in  order  to  re-open  any  question  which  was  expressly 
decided,  or  might  have  been  determined  on  that  appeal.  A  de- 
cision passed  in  a  case  heard  exparte  must  stana  as  if  all  the 
arguments  which  the  respondent  could  have  raised  upon  the  case 
had  been  addressed  to  them.  The  absent  parties  must  bear  the 
consequence  of  their  own  laches. 

JUGGODUMBA  DaSSEE  V,  TaRAKANT  BaNNERJEE    ...  ...  212 

2. Parties --Intervenors— Form  of  decree. 

During  the  pendency  of  the  suit,  a  third  persen  intervened  al- 
leging a  right  derived  from  the  plaintiff"  prior  to  the  institution  of 
the  suit.  The  Court  of  first  instance  dismissed  the  suit.  The 
plaintiff"  alone  appealed.  The  first  Appellate  Court  reversed  the 
decree  of  the  Court  of  first  instance,  but  its  decree  did  not  specify 
the  relief  sought.  This  decree  was  affirmed  by  the  High  Court. 
Throughout  these  proceedings  in  the  Appellate  Courts,  the  third 
party  did  not  intervene. 

Their  Lordships  observed  that  there  was  nothing  on  the  record 
to  show  that  the  third  party  had  established  his  right,  or  to  con- 
clude any  question  which  may  hereafter  arise  between  him  and 
the  plaintiff,  although  it  may  be  that  the  third  party,  not  having 
appealed  and  not  having  taken  any  further  part  in  the  suit,  may  be 
barred  from  any  claim  against  the  defendant. 

As  to  the  form  of  the  decree  their  Lordships  observed  that  an 
objection  should  have  been  taken  before  the  High  Court  on  that 
point  and  remanded  the  cause  to  the  High  Court  with  directions  to 
amend  their  decree  in  conformity  with  their  judgment  by  declaring 
affirmatively  what  the  plaintiff"  was  entitled  to  recover. 

Lala  Sham  Soondar  Lal  v,  Sooraj  Lal    ...      ...    20 

-Parties — The  plaintiff  made  a  party  in  appeal  in  a 


former  suit. 

Where  in  a  former  suit  b}r  G  against  the  present  defendant  for 
possession  of  the  property  in  dispute,  the  preseut  plaintiff"  was 
admitted  as  a  party  respondent  by  Her  Majesty  in  Council  during 
the  pendency  of  an  appeal  to  that  tribunal  by  the  defendant  in 
that  suit,  and  a  decision  was  given  in  favor  of  the  defendant. 

Tiieir  Lordships  held  that  the  plaintiffs  present  claim  for  pos- 
session of  the  disputed  property  was  barred  by  reason  of  the 
previous  decision  of  their  Lordships. 

Belchambers  v.  Ashootosii  Dhur     ...  ...•  ...        3119 

Parties^  Co-defendants. 


Their  Lordships  were  clearly  of  opinion  that  the  decree  in  the 
suit  could  only  be  binding  as  between  the  plaintiffs  and  the  defend- 
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ants  in  the  suit,  and  that  it  could  not  affect  the  interest  of  the  de- 
fendants as  between  themselves. 

MussAMMAT  Adit  Koer  v,  Gunga  Pershad  Singh  ...        207 

6 . Refusal  of  relief— the  Plaint  informer  suit  -  Descrip- 
tion of  property  at  variance  between  body  of  plaint  and  schedule. 

Where  in  a  former  suit,  the  property  in  dispute  was  des- 
cribed as  "  Mouzah  B "  and  in  tne  schedule  attached  to  it  as 
"Mouzah  B,  usli  with  dakhili,  that  is,  Mouzah,  B.  K.  and 
Mouzah  M.  B."  and  a  decree  was  passed  in  favor  of  the  plaintiff 
for  possession  of  the  "disputed  Mouzahs":  their  Lordships  held 
in  a  subsequent  suit  for  possession  of  "  Mouzah  M.  B."  tnat  the  . 

said  suit  was  not  barred  by  the  rule  of  res  judicata  inasmuch  ^ 

as,  in  the  former  suit,  the  Court  was  called  upon  to  adjudicate 
upon  the  description  of  the  property  in  dispute  in  the  body  of  the 
plaint  and  not  tnat  mentioned  in  the  schedule  annexed  thereto. 

Baboo  Het  Narain  Singh  v.  Baboo  Ram  Pershad  Singh        Z^tl 
Review— 

See    Code  of  Civil  Procedure  Act  VIII  of  1859  (4)    ...  ...  12 

See    Statutes  24  and  25  Vic.  Chap.  6        ...  ...  ...  12 

Revision^ 

See    Statutes  24  and  26  Vic.  Chap.  6       ...  ...  .^  12 

1,  Right  of  OccupancY-^  ffolding^  as  ijaradars. 

Holding  as  ijaradars  prior  to  and  during  the  continuation  of 
a  lease  does  not  create  in  the  lessee  a  right  of  occupancy. 

Jardine  Skinner  &  Co.  v.  Rani  Surut  Soondari  Debt    ...        168 

. Undivided  share  of  an  estate.  ^ 

A  right  of  occupancy  may  be  acquired  in  respect  of  an  undivi- 
ded share  of  an  estate. 

Jardine  Skinner  &  Co.  r.  Rani  Surut  Soondari  Debi.  IBS 

Right  of  suit.— 5«//^/  a  Decree-holder  on  the  basis  of  his  unsatisfied 
decree—Remedy  of  the  decree-holder, 

A  decree-holder  cannot  maintain  a  suit  for  the  unsatisfied 
balance  of  his  decree  against  a  person  alleged  to  have  received 
the  assets  of  his  judgment-debtor  after  the  latter's  death  as  the 
decree  in  his  favour  did  not  vest  in  him  a  right  to  the  property. 

The  proper  mode  of  enforcing  a  decree  is  tnat  provided  m  the 
Code  of  Civil  Procedure. 

Mirza  Mahomed  Aga  Ali  Khan  Bahadur  v.  The  widow 
OF  Balmakund  ...  ...  ...  ...  64 

Sale  In  execution  of  a  dQoree^Benamee  purchase  for  judgment- 
debtor— Possession  under  purchase  at  subsequent  sale.  a 

Their  Lordships  found  upon  the  evidence,   that   the  purchase  \ 

made  by  the  plaintift's  vendor  of  the  property  in  dispute,  was  made 
benamee  for  the  judgment-debtor,  and  therefore  tne  plaintiff  did 
not  acquire  any  title  under  his  purchase. 

Ram  Chunder  Bysack  st.Dinonath  Surma  Sirkar  ...        290 

Right  of  the  purchaser  to    recover 

property  in  the  hands  of  the  creditor. 

Their  Lordships,   upon  the   evidence,  found  that,  the  property 
in  dispute  was  deposited  with  the  appellants,  and  the  respondent 
being  the  purchaser  of  that  property  under  a  sale  in  execution  of 
a  decree  were  entitled  to  recover  the  same  from  the  appellants. 

Dwarka  Doss  v.  Rai  Sita  Ram  ...  ...  ...        308 

Setting  aside  sale^Irregularity,— 
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Act  No.  VIII ofX^h^sec.  256— (9;»«y  Prohandi^Inadequacy  of 

price—  Correct  statement  of  revenue—  Waivet . 

Under  section  266  of  Act  VIII  of  1850,  the  judgment-debtor  is 
bound  to  show  that  some  material  irregularity  in  publishing  or 
conducting  the  sale  has  taken  place,  and  that  he  nas  sustained 
substantial  injury  by  reason  thereof. 

Inadequacy  of  price  is  in  itself  no  ground  for  refusing  to  confirm 
the  sale. 

Omission  to  mention  correctly  the  revenue  assessed  on  the 
estate  to  be  sold  in  execution  of  a  decree  is  a  material  irregularity 
in  publishing  the  sale,  and  on  proof  of  actual  damage  by  reason  of 
the  said  irregularity  it  will,  in  an  ordinary  case,  be  a  sufficient 
ground  for  setting  aside  the  confirmation  of  sale. 

Their  Lordships  also  held  that  the  application  of  the  judgment- 
debtor  for  the  postponement  of  the  sale,  the  attachment  and  the 
notification  of  sale  being  maintained  and  the  sale  postponed  to  a 
future  date  without  the  issue  of  a  second  notification  of  sale, 
amounted  to  an  admission  on  his  part  that  the  notification  was 
correct  or  that  there  was  no  such  mistake  or  irregularity  as  was 
likely  to  mislead.  He  could  not,  therefore,  properly  take  objec- 
tion to  the  notification  by  stating  that  there  was  an  error  in  it. 

GiRDHARi  Singh  v.  Hurdeo  Narin  Sahoo       ...  ...         12 


See  Code  of  Civil  Procedure  (i)  ...  ...  ...  ...        182 

-Priority. 


'  See  Mortgage  -  Priority          ...                ...               ...               ,.,        426 

i  Secondary  evidence. 

^  See  Evidence  (7)     ...               ...               ...               ...               ...        342 

i  ^                              See  Evidence  Act  (1  of  1872)   ...               ...               ...               ...        455 

I  Settlement,  temporary  effect  of. 

[  A  temporary  settlement  does  not  reduce  to  a  temporary  estate 

or  to  an  estate  of  a  limited  and  temporary  character,  the  interest 
of  the  holder  in  the  accretion,  which  was  permanent,  as  being  an 
increment  to  an  estate  which  was  permanent ;  but  it  merely  fixes 
the  period  during  which  the  increment  should  be  subject  to  the 
revenue  assessed,  so  that  at  the  expiration  of  the  settlement  the 
Government  might  be  at  liberty  to  raise  it  according  to  the  value 
of  the  land. 

Rughoobur  Dyal  Sahoo  v.  The  Maharajah  Kishen  Per- 
TAB  Sahi  ...  ...  ...  ...  ...       297 

(Second  Appeal— /'^w^r  of  the  appellate  court, 
A  Court  cannot  be  said  to  act  strictly  within  its  power  upon  a 
special  appeal,  if  its  judgment  proceeds  upon  inferences  drawn 
from  the  evidence,  which  are  contrary  to  the  inferences  drawn  by 
the  two  Courts  below,  as  it  so  far  involves  a  review  of  their 
decision  upon  matters  of  fact. 

AsAD  Ali  Beg  v,  Z after  Ali  Beg        ...  ...  ...       206 

Sunnads,  Oudh,  1859,  eiDTect  of — 

.S^  Accession  (I)...  ...  ...  ...  ...        411 

See  Confiscation  of  Property  in  Oudh  (2)  ...  ...        148 

Suit  to  set  aside  a  decree. 

See  Evidence,  Discussion  of  (14)  ...  ...  ...       462 

>  Suit  to  set  aside  a  deed. 

I  See  Evidence,  Discussion  of  (16)  (16)    ...  ...  ...  208, 71 
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Statutes  24  and  25  Vic.  Chap.  B—Ssc,  15.    Form  of  order. 

The  form  of  the  order  of  a  High  Court  in  exercising  powers 
under  section  15  of  the  Charter  (24  and  25  Vic.  Chap.  6)  should  be 
to  order  the  Subordinate  Court  to  do  that  which^it  ought  to  have 
done. 

GiRDHARi  Singh  v,  Hurdeo  Narain  Sahoo       ...  ....       12 

Title— proof  of —Auction  purchaser— Writ  of  execution. 

See  Evidence  (3)  ...  ...  ...  ...  ...        273 

Trust— Accrefton  to  Trust  property. 

Where  on  the  death  of  a  malgoozar,  his  widow  was  admitted 
to  a  settlement  of  the  villages  held  by  her  husband  to  the  exclu- 
sion of  his  other  heirs,  and  she  continued  in  possession  for  19 
years,  that  is,  up  to  the  time  when  a  regular  settlement  took  place 
with  her  upon  tne  ground  of  her  long  possession,  and  upon  the 
death  of  the  widow  the  other  heirs  claimed  the  property  alleging 
t-hat  the  widow  after  her  husband's  death  held  the  property  in 
trust  for  the  other  heirs  of  her  husband  :  their  Lordships  held  that 
there  was  no  evidence  of  anything  like  an  admitted  or  implied 
trust,  and  that  the  widow  could  not  be  fixed  with  a  trust  for  the 
whole  family  except  upon  satisfactory  evidence  that  she  consented 
to  the  acceptance  of  that  trust  and  to  take  the  estate  upon  it. 

If,  however,  it  had  been  clearly  made  out  that  she  held  under  a 
trust,  an  enlargement,whatever  it  may  have  been,  of  her  proprietary 
interest  in  the  villages  upon  that  regular  settlement,  would  not 
have  made  her  less  a  trustee,  and  she  would  have  taken  whatever 
additional  interest  she  thus  acquired  subject  to  the  original  trust. 

AsAD  Ali  Beg  z/.  Zaffer  Ali  Beg       ...  ...  ...  20G 

See    Oudh  Estates  Act  {1  of  1869)  (1)  ...  ...  218 

Waiver— 

See    Sale  in  execution  of  a  decree  (3)    ...  ...  ...  12 

WaJlb-uUarz- 

See    Mahomedan  Law — Will   ...               ...  ...  ...  \ 

"VHW^Construction  of,— Oral  evidence  to  explain  the  terms  of  a  testa- 
mentary disposition  in  a  wajib^ul-arz. 

Their  Lordships  held  that  the  general  words  of  demise  contained 
in  the  wajib-ul-arz  of  a  village  were  not  limited  to  the  testamen- 
tary disposition  of  that  village  only,  but  by  them  was  devised  the 
whole  of  the  property,  there  being  also  verbal  evidence  to  the 
effect  that  the  testator  did  express  an  intention^that  the  whole  of 
the  property  should  be  devised  by  the  will. 
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